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SPEECH  NOMINATING  WM. 
McKINLEY  FOR  GOVERNOR, 
DELIVERED  BEFORE  RE- 
PUBLICAN STATE  CONVEN- 
TION AT  COLUMBUS,  O.,  JUNE 
18,   1891. 

Mr.  Chairman  and  Gentlemen  of  the  Convention: — Under  this  call 
I  have  a  duty  to  perform,  and  it  is  one  of  the  most  pleasing  character. 
I  desire  to  enter  upon  its  performance  by  reminding  you,  as  it  has  already 
been  called  to  your  attention,  that  we  are  here  organizing  for  another  con- 
test. And  as  it  has  already  been  said  to  you,  this  contest  upon  which  we 
are  to-day  entering,  is  to  be,  in  some  respects  at  least,  of  unusual  char- 
acter. In  the  first  place,  while  it  is  to  be  hoped  that  we  are  not  to  be 
called  upon  to  confront  a  greater  number  of  enemies  in  the  aggregate, 
yet  already  is  it  known  that  we  are  to  be  compelled  to  contend  against  a 
greater  variety  than  ever  before.     (Applause.) 

In  the  first  place,  we  must  fight  that  ancient,  time-honored  enemy, 
the  Democratic  Party,  which,  it  appears,  no  kind  of  defeat  can  kill. 
(Laughter  and  cheers.)  And  in  the  next  place,  as  allies,  nobody  yet 
knows  how  many  third  parties.  We  do  know,  however,  that  the  political 
shibboleth  of  each  and  every  one  of  these  political  organizations  will  be 
"anything  to  beat  the  Republican  Party."  Hence  it  is  that  we  are  con- 
scious that  when  we  go  out  from  this  convention  hall,  it  will  be  to  con- 
tend against  the  combined  opposition  of  all  these  parties,  and  that  it 
will  be  necessary  for  us  to  defend  ourselves  from  every  sort  of  crafty  and 
insidious  effort  that  can  possibly  be  made  to  divide  and  weaken  and  sap 
our  strength. 

This  contest  will  be  unusual  in  this  further  particular:  it  will  be 
of  extraordinary  importance.  It  involves,  in  the  first  place,  the  political 
control  of  this  great  State  of  Ohio,  and  that  was  never  quite  so  import- 
ant fif  it  is  at  the  present  time.    We  thought  we  had  had  bad  experiences 
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with  the  Bishop  and  the  Hoadly  administration,  but  they  appear  now, 
by  contrast,  as  pleasing  benedictions.    (Cheers.) 

TO   INVOLVE   MORE. 

This  contest  is  to  involve  more  still — more  than  Governorship,  more 
than  the  General  Assembly,  more  than  the  public  institutions.  It  reach- 
es out  into  national  politics.  A  United  States  Senatorship  will  depend 
upon  its  result;  and,  more  important  still  than  all  these,  it  will  deter- 
mine whether  this  great  State  of  Ohio  is  to  go  into  the  next  national  con- 
test, that  of  1892,  at  the  head  of  the  Kepublican  or  at  the  head  of  the 
■  Democratic  column. 

All  this  is  intensified  when  we  remember  the  election  of  last  year, 
or,  rather,  the  defeat  of  last  year. 

We  shall  win  this  fight.  (Cheers.)  But,  gentlemen  of  the  conven- 
tion, it  is  our  duty  as  well  as  our  pleasure  not  to  be  content  with  simply 
winning  it.  We  must  win  it  triumphantly,  decisively,  overwhelmingly. 
(Applause.)  To  that  end  we  must  select  for  our  standard-bearer  that 
man  who,  above  all  others,  can  most  surely  command  our  undivided 
strength.  We  must  have  for  our  leader  a  fit  representative  of  our  views, 
with  respect  to  every  living  issue,  and  one  who  in  his  record  and  his  per- 
sonality is  the  best  type  we  have  of  the  illustrious  achievements  and  the 
moral  grandeur  of  Bepublicanism.    (Applause.) 

He  must  be  more  than  that.    He  must  have  a  sure  place  in  the  con-  ! 
fidenee  and  in  the  affections  of  the  Republicans  of  Ohio.     He  must  be 
able,  because  of  their  esteem  for  him,  to  command  not  simply  their  un- 
faltering, but  their  enthusiastic  support.    Give  us  such  a  leader  and  the 
battle  is  easily  fought  and  gloriously  won.     (Cheers.) 

Such  a  leader  we  have.  It  is  not  my  privilege  to  point  him  out;  it 
is  no  man's  privilege  to  point  him  out.  That  has  already  been  done. 
By  common  consent  all  eyes  have  turned  in  the  same  direction.  One 
man  there  is  who,  measured  by  the  exigencies  of  this  occasion,  stands 
a  full  head  and  shoulders  above  all  his  comrades,  and  that  man  is  Wil- 
liam McKinley,  Jr.     (Tremendous  applause  and  cheering.) 

There  are  many  reasons  why  he  should  be  nominated.     I  can  take 
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time  tc  mention  only  a  few  of  them.  In  the  first  place,  everybody  knows 
Mm.  He  does  not  need  any  introduction  anywhere.  (Applause.)  Every 
Republican  in  Ohio  not  only  knows  him,  but,  what  is  better,  every  Repub- 
lican in  Ohio  loves  him.  (Cheers.)  And  that  is  not  all.  Every  Democrat 
ia  Ohio  knows  him  (applause),  and  every  Democrat  in  Ohio  fears  him. 
(Applause.)  His  name  is  a  household  word  throughout  the  nation,  and 
throughout  the  whole  world,  wheresoever  civilization  extends,  it  is  famil- 
iarly spoken.  (Great  cheering.)  It  is  no  exaggeration  to  say  that  never 
in  the  history  of  our  State  has  any  man  been  nominated  for  the  Gover- 
norship by  either  party  who  at  the  time  of  his  nomination  was  such  a 
distinctively  national  and  international  character.     (Applause.) 

IS  TRUE  AND  TRIED. 

In  the  second  place,  he  is  true  and  tried.  (Applause.)  He  is  not 
an  experiment.  He  has  been  a  long  time  in  the  public  service.  He  com- 
menced thirty  years  ago.  He  started  in  with  Abraham  Lincoln.  (Cheers 
and  applause.)  He  commenced  on  the  11th  day  of  June,  1861.  He  began 
by  enlisting  as  a  private  soldier  in  the  23rd  Ohio  Regiment,  and  as  he 

as  one  of  the  first  of  Ohio's  sons  to  respond  to  his  country's  call,  so, 
too,  was  he  one  of  the  last  of  Ohio's  sons  to  quit  his  country's  service. 
(Tremendous  applause.)  Not  until  the  last  shot  had  been  fired;  not  un- 
til the  last  armed  rebel  had  surrendered  did  he  put  off  his  uniform,  and 
resume  the  pursuits  of  peace.  In  nineteen  of  the  bloodiest  battles  of  the 
war  he  bared  his  breast  to  the  storm,  and  periled  his  "young  life  that  this 
aation  might  live.  (Applause.)  At  Carnifex  Ferry,  at  South  Mountain, 
at  Antietam,  at  Fisher's  Hill,  at  Cedar's  Creek,  at  Winchester,  and  I 
lon't  know  how  many  other  great  battles,  he  was  foremost  in  the  thick- 
est of  the  fight.  (Applause.)  And  there,  by  gallantry,  and  heroism,  he 
won  promotion  after  promotion,  until  at  the  close  of  the  struggle  the 
oeardless  youth,  unknown  and  without  influence  when  he  enlisted,  had 

isen  to  the  high  and  responsible  rank  of  Major  of  his  regiment.     (Ap- 
plause.) 

So  brave,  so  heroic,  so  gallant,  so  brilliant,  were  his  soldier  services, 
;hat  there  lives  not  one  human  being  in  whose  veins  there  is  a  single  drop 
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of  loyal  Republican  blood,  who  can  either  forget  him  or  fail  to  support 
him  with  his  ballot  on  election  day.     (Great  applause.) 

In  the  third  place,  he  has  been  as  great  and  as  successful  in  civil 
as  he  was  in  military  life.  He  has  been  a  gladiator  in  the  political  com- 
bats of  the  country  as  he  was  a  hero  on  the  battle-fields  of  the  Republic. 
(Applause),  From  the  day  he  first  entered  Congress  until  the  day  he  left; 
he  constantly  gained  in  both  position  and  influence,  until  at  the  close  of'. 
his  service  he  stood,  not  simply  nominally,  but  actually  at  the  head  of  the 
Republican  party  in  the  House  of  Representatives.     (Applause.) 

And  it  is  no  disparagement  to  any  of  the  great  men  who  so  con- 
spicuously preceded  him  to  say  that  we  have  never  had,  in  all  the  history 
of  the  Republican  party,  a  more  accomplished,  a  more  successful  or  a 
more  masterful  leader  than  he.    (Renewed  applause.) 

And  so  it  is,  my  fellow-citizens,  that  William  McKinley,  Jr.,  has 
been  identified,  in  both  field  and  forum,  with  every  great  measure  of 
the  Republican  party.  Since  that  day,  when  he  enlisted  as  a  private  sol- 
dier, a  great  deal  of  glorious  history  has  been  written.  He  has  had  a 
hand  in  the  writing  of  every  page  of  it.  No  man,  therefore,  is  bettei 
equipped  and  qualified  than  he,  by  experience,  to  discuss  the  great  na- 
tional questions  that  will  be  involved  in  the  campaign  upon  which  we  are 
entering.  And  when  it  comes  to  that  one  great  national  question,  tht 
tariff,  the  question  that  will,  by  reason  of  his  candidacy,  rise  higher  thai 
any  other,  probably,  it  must  be  conceded  and  is  conceded  by  all,  that  la 
is  the  absolute  master  of  the  subject.     (Applause.) 

PROTECTION'S   CHAMPION. 

Protection  to  American  industries,  to  American  labor,  to  the  Ameri 

can  farm,  to  the  American  wage-worker,  the  making  of  our  own  Americai 
tin  (cheering),  in  short,  the  protection  of  our  industries  against  the  in 
dustries  and  the  interests  of  every  other  nation  on  1;he  face  of  the  earth 
is  with  Major  McKinley  a  patriotic  conviction.  With  all  the  earnestnes 
of  his  great  soul  he  believes  in  it,  and  with  all  the  eloquence  of  hi 
matchless  oratory  he  is  prepared  to  present  the  claims  of  this  great  doc; 
trine  to  the  American  peo'ple,  and  to  defend  it  as  no  other  man  can 
from  the  attacks  of  its  enemies.    (Applause.) 
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And  then  my  fellow  Eepublicans,  there  is  another  reason  why  he 
should  be  nominated.  While  taking  care  of  National  issues,  he  has  the 
versatality,  the  force,  and  the  power  to  take  care  of  State  issues  as  well. 
(Applause.)  What  a  glorious  feast  there  is  for  him  in  that.  (Laughter.) 
We  are  all  going  to  help  him  in  that.  This  is  hardly  the  time  to  start  in. 
but  we  will  be  at  it  in  due  time,  and  Mr.  Campbell  need  not  be  afraid  as 
to  that.  (Applause.)  It  will  be,  however,  to  Major  McKinley  but  a  pleas- 
ing pasttime,  a  sort  of  restful  recreation,  to  dissect  and  expose  the  hypoc- 
risy, the  extravagance,  the  corruption,  the  disgrace,  the  mortification  and 
humiliation  to  the  people  of  Ohio  of  the  present  State  Administration. 

There  is  another  reason  to  which  1  want  to  call  attention — and  I 
want  to  do  this  especially  before  this  Convention  and  the  Eepublicans 
everywhere  in  this  great  State — one  other  reason  why  Major  McKinley 
should  have  this  nomination  to-day.     He  has  ever,  under  all  circum- 
stances, in  every  campaign  in  your  time,  and  mine,  since  he  first  took  the 
field  for  Eepublicanism,  been  a  faithful  and  an  unfaltering  supporter  of 
the  Republican  party  and  its  candidates.    (Great  applause.)    I  want  to  say 
here  to-day  for  the  benefit  of  the  Eepublican  party,  and  say  it  more  espe- 
cially than  anything  else  that  I  do  say,  that  no  Eepublican  candidate  has 
ever  suffered  defeat  through  fault  of  his.    (Great  cheering.)    There  is  not 
one  single  drop  of  cut-throat  blood  in  his  veins.    (Applause.)    He  is  mor- 
ally incapable  of  the  treachery  and  cowardice  of  political  assassination. 
(Applause.)    He  doesn't  know  what  a  political  razor  is  (applause),  and  has 
only  scorn  and  contempt  for  the  sneaking,  hypocritical  scoundrel  who 
would  use  one.    (Applause.)    Nominate  him,  therefore,  and  every  Eepub- 
lican in  Ohio  can  press  the  collar  as  we  march  on  to  victory  under  his 
leadership.    Nominate  him,  and  you  fulfill  the  expectations  of  Ohio,  and 
meet  that  which  this  wonderful  demonstration  signifies. 

WHAT  IT   SIGNIFIED. 

What  does  it  signify?  Eepublicans  of  Ohio,  congratulate  yourselves 
upon  the  meaning  of  this  tremendous  outpouring.  It  means  that  the 
500,000  Eepublican  voters  of  Ohio  have  "got  together."  (Cheering.)  It 
means  that  the  500,000  Eepublican  voters  of  Ohio  are  proud  of  their 
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party,  proud  of  its  principles,  proud  of  its  past,  proud  of  its  promises, 
and  proud  of  its  representatives  in  official  places  in  the  State  and  Nation. 
(Applause.)  It  means  that  we  are  in  good  humor  with  everybody.  (Ap- 
plause.) We  are  proud  of  the  wise,  conservative  and  patriotic  man,  Ben- 
jamin Harrison,  who  sits  in  the  White  House.  (Great  applause  and  cheer- 
ing.) We  are  proud,  too,  of  that  great  brilliant,  magnetic  statesman,  who 
has  laid  down  the  law  to  Europe  with  respect  to  America,  James  G. 
Blaine.  (Renewed  cheers  and  applause.)  We  are  proud  also  of  the  rep- 
resentation of  Ohio  in  the  Cabinet  of  the  President  of  the  United  States 
in  the  person  of  our  own  Charles  Foster.  (Applause.)  And  we  are  proud, 
too,  of  our  great  Senator,  who  has  served  his  State  with  such  distinction 
that  he  justly  enjoys  the  reputation  of  standing  at  the  head  of  all  the 
great  men  in  the  greatest  legislative  body  on  earth.  (Applause.)  We 
are  proud,  to  make  a  long  story  short,  and  to  make  sure  that  nobody  will 
be  forgotten  (laughter)  of  everybody  from  grandfather's  hat  to  baby  Mc- 
Kee.     (Laughter  and  cheers.) 

What,  now,  does  that  mean?  We  can  answer  in  a  word,  in  a  sen- 
tence: "The  Campbells  must  go."  (Applause.)  As  it  was  with  Allen 
and  Bishop  and  Hoadly,  so,  too,  must  it  be  with  their  Democratic  succes- 
sors— one  term  is  enough.  (Applause.)  That  is  all  we  can  tolerate,  and 
this  uprising  of  the  people  has  that  meaning  for  those  who  occupy  the 
State  House  under  the  Democratic  banner  to-day.     (Applause.) 

My  fellow  Republicans,  it  was  my  fortune  to  be  in  Chattanooga  a 
few  days  ago,  and  while  I  was  looking  about  over  the  battlefields  and  the 
historic  heights  in  that  vicinity,  the  thought  occurred  to  me,  and  I  had 
occasion  to  remark  it  there,  but  it  will  bear  repetition  here,  that  the  mili- 
tary situation  at  that  point,  in  18G3,  was  somewhat  similar  to  the  political 
situation  in  this  country  at  this  time.  You  will  remember  that  in  Sep- 
tember, 1863,  the  battle  of  Chickamauga  was  fought.  We  got  the  worst 
of  it.  We  were  whipped— not  whipped,  but  exhausted  (laughter),  and 
were  compelled  to  fall  back  to  rest.  We  moved  back  into  our  entrench- 
ments about  Chattanooga.  The  victorious  rebels  followed  us  up  and  took 
possession  of  Lookout  Mountain  and  Mission  Ridge,  and  from  their  crests 
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looked  down  upon  us  with  longing,  expectation  and  hope,  day  after  day, 
that  they  would  see  us  move  out  and  let  them  come  in.  But  we  had  done 
all  the  moving  we  had  intended  to  do.  We  had  no  thought  of  abandon- 
ment— defeat  had  only  put  us  on  our  mettle.  So  at  once,  instead  of  plan- 
ning a  retreat,  we  sent  for  reinforcements,  and  under  the  magnificent 
leadership  of  such  great  generals  as  Ulysses  S.  Grant  (applause),  William 
Tecumseh  Sherman  (applause),  Philip  H.  Sheridan  (applause),  George  H 
Thomas  (applause),  and  Jos.  Hooker  (applause),  we  reorganized  our  army, 
and  made  ready  to  resume  the  offensive,  and  one  morning,  in  November, 
when  our  enemies  were  looking  down,  hoping  that  day  might  be  our  last, 
the  whole  great  army  moved  out  to  give  them  battle.  (Applause.)  We 
took  position  in  front  of  their  intrenchments.  Hooker  opened  the  fight 
on  the  right,  and  we  of  the  left  and  center  stood  and  looked  on,  and  en- 
couraged with  our  cheering  plaudits,  while  his  brave  boys  fought  their 
way  up  the  rugged  mountain  sides,  until  above  the  clouds,  on  the  topmost 
peak,  they  planted  in  triumph  the  starry  flag  of  the  Union.     (Applause.) 

THE   ENEMY   WENT  DOWN. 

It  was  a  glorious  day's  work.  It  inspirited  the  whole  army  and  pre- 
pared it  for  the  greater  work  and  greater  triumph  of  the  next  day.  On 
the  morrow  all  columns,  all  guns,  all  flags  pointed  against  Bragg  and  the 
Rebel  Army  on  the  crests  of  Mission  Ridge,  and  there,  before  the  sun  went 
down,  before  the  resistless  columns  of  the  Union,  his  lines  were  broken, 
and  he  and  his  men  were  swept  like  chaff  before  the  winds  back  into  the 
mountain  fastnesses  of  Northern  Georgia.     (Applause.) 

So,  too,  with  respect  to  this  political  situation  have  we  had  a  Chiek- 
amauga.  We  had  it  last  year,  when,  save  only  here  in  Ohio,  which  stood 
like  Thomas  at  Chickamauga  as  a  veritable  rock  of  Gibraltar  (applause), 
we  suffered  defeat  all  along  the  line.  We  had  to  fall  back  into  our  en- 
trenchments. The  victorious  Democracy  following  up  their  advantages, 
at  once  climbed  into  the  political  high  places  of  the  country,  and  ever 
since  have  been  looking  down  with  longing  and  expectant  looks  upon 
Washington  and  other  sections  of  the  promised  land.  (Laughter  and  ap- 
plause.)    They  have  been  busying  themselves  only  with  plans  of  future 
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occupation.  But  as  it  was  at  Chattanooga  with  the  Union  forces  in  1863, 
so  too  has  it  been  with  Republican  forces  of  this  country  in  1890  and  '91. 
Defeat  only  nerved  us  for  a  greater  effort.  Under  the  leadership  of  such 
mighty  generals  in  politics  as  Harrison,  and  Blaine,  and  Reed,  and  Sher- 
man, and  McKinley,  aud  Foster,  we  have  been  reorganizing.  (Applause.) 
Instead  of  abandoning  we  have  been  preparing  to  resume  the  offensive, 
and  to-day  this  mighty  column  is  moving  out  as  did  our  predecessors  in 
Chattanooga  in  1863  and  forming  the  line  of  battle.     (Applause.) 

Ohio  is  the  Lookout  Mountain  of  the  political  battlefield  on  which 
we  stand  (applause),  and  William  McKinley,  Jr.,  is  the  Joe  Hooker  of 
the  Republican  party  (great  applause),  and  we  are  the  boys  (applause) 
who  intend  to  follow  him  up  its  steep  and  rugged  mountain  side  and  help 
him  plant  the  flag  of  Republicanism  in  triumph  there.  (Cheers.)  And 
next  year,  inspirited  by  this  glorious  achievement,  all  the  columns  from 
Maine  to  Oregon  will  be  turned  against  the  enemy,  and  as  to  them  it  will 
be  as  it  was  with  Bragg  in  1863.  (Cheers.)  Their  lines  will  be  broken, 
and  before  the  resistless  onslaught  they  will  be  swept  back  into  the  depths 
of  defeat  and  despair.     (Applause.) 

My  fellow  Republicans,  it  is  for  such  glorious  victories — glorious  for 
Ohio,  glorious  for  the  Nation,  and  glorious  for  the  Republican  party, 
glorious  for  every  true  American  interest — that  we  are  here  to-day  to 
prepare. 

Let  us  go  forward  and  win  these  victories  as  we  should.    (Applause.) 

Moved  by  such  considerations  as  these,  I  move  you,  Mr.  Chairman, 
that  the  rules  of  this  convention  be  suspended,  and  that,  by  acclamation, 
we  nominate  to  be  our  candidate  for  Governor  that  brilliant  statesman, 
soldier  and  orator,  William  McKinley,  Jr.  (Tremendous  applause  and 
cheering.) — Reprinted  from  Cincinnati  Commercial-Gazette. 


SPEEGH  ENDORSING  WM. 
McKINLEY  FOR  THE  PRESI- 
DENCY, MADE  AS  TEMPO- 
RARY CHAIRMAN  OF  THE 
REPUBLICAN  STATE  CON- 
VENTION, AT  COLUMBUS,  O., 
MARCH   10,   1896. 

Mr.  Chairman  and  Gentlemen  of  the  Convention: 

I  sincerely  thank  the  State  Central  Committee  for  the  honor  of  tem- 
porarily presiding  over  this  Convention,  and  I  most  heartily  thank  you, 
gentlemen  of  the  Convention,  for  your  kind  and  enthusiastic  greeting. 
Be  assured  of  my  proper  appreciation.  Ordinarily,  as  I  understand  it,  it 
is  thought  to  be  the  chief  duty  and  office  of  the  temporary  chairman 
of  a  convention  like  this  to  discuss  current  political  questions  and  define 
party  positions.  Ordinarily  I  should  make  that  kind  of  an  address  on  such 
an  occasion  as  this.  It  is  possible  that  you  are  expecting  some  such  re- 
marks as  those.  If  so,  you  will  be  disappointed,  for  in  my  judgment, 
that  kind  of  an  address  is  not  necessary  under  the  circumstances  attend- 
ing us  here  to-day. 

It  is  not  necessary,  because  everybody  knows  that  no  matter  what 
questions  may  be  discussed  in  the  coming  campaign,  the  one  great,  tow- 
ering, supreme  issue  in  the  contest  of  '"96  will  be  whether  for  the  next  four 
years  this  country  shall  be  ruled  by  Democrats  or  by  Republicans. 
(Cheering.) 

And  everybody  knows  in  advance  what  the  verdict  will  be.  Even  our 
Democratic  friends  understand  and  can  see  that  the  sweeping  victories 
of  last  year  are  to  be  followed  by  still  greater  and  grander  triumphs  this 
year.  (Cheering  and  applause.)  The  Eepublican  party  was  never  so 
strong,  never  so  powerful,  never  so  popular,  never  so  intrenched  in  the 
hearts  and  affections  of  the  people  as  it  is  to-day;  and  so  far,  at  least  as 
far  as  Ohio  is  concerned,  never  so  united  or  harmonious  as  at  this  very 
hour.     (Loud  applause.) 
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We  have  no  differences  of  opinion  with  respect  to  National  questions 
or  policies,  and  we  have  no  factional  dissentions  to  weaken  our  strength 
or  divert  our  attention  from  the  common  enemy.  (Cheers.)  Therefore 
it  is,  that  while  we  are  here  for  the  purpose  of  nominating  a  ticket  and 
declaring  anew  the  faith  that  is  in  us,  we  come  also  to  the  discharge  of  a 
higher  and  more  commanding  duty.  It  has  already  been  indicated  by  our 
chairman.     (Cheers.) 

HERE  TO  REDEEM   IT. 

The  Zanesville  Convention  declared  that  the  Republicans  of  Ohio 
would  unitedly  and  enthusiastically  support  the  candidacy  of  Governor 
McKinley.  (Applause.)  The  time  has  come  to  redeem  that  pledge,  and 
we  are  here  to  redeem  it.  (Cheers  and  applause.)  In  every  district  and 
county  convention  so  far  held  this  year  in  this  State,  he  has  already  been 
endorsed.  We  assemble  now  as  the  representatives  of  the  Eepublicans  of 
the  whole  State  for  the  purpose  of  doing  the  same  thing.  We  owe  it  to 
ourselves  as  well  as  to  him  to  do  it  with  spirit,  to  do  it  with  earnestness, 
to  do  it  with  unanimity,  to  do  it  in  such  a  manner,  in  short,  as  will  sig- 
nify to  the  whole  Nation  that  he  has  now  and  will  have  at  the  St.  Louis 
Convention,  the  united,  hearty,  cordial,  enthusiastic,  unqualified  support 
of  Ohio.     (Long  continued  applause.) 

It  is  due,  however,  to  the  Republicans  of  Ohio,  and  especially  to  Gov- 
ernor McKinley  himself,  that  it  should  be  said,  here  and  now,  that  our 
preference  for  him  is  not  conceived  in  any  spirit  of  antagonism  or  hos- 
tility to  any  other  man  whose  name  is  mentioned  in  connection  with  that 
high  honor.  The  Republicans  of  Ohio  do  not  lack  appreciation  for  Thos. 
B.  Reed,  or  Levi  P.  Morton,  or  William  B.  Allison,  or  Matthew  Stanley 
Quay,  or  any  other  great  leader  who  has  been  mentioned  in  connection 
with  that  great  honor.  On  the  contrary,  we  admire  and  love  them  all, 
and  if  the  St.  Louis  Convention  should  disappoint  us  and  give  its  honor 
to  one  of  them,  we  here  and  now  pledge  to  him  in  advance  the  electoral 
vote  of  Ohio  by  the  largest  majority  ever  given  in  the  history  of  the  State. 
It  is  not  that  we  'love  Caesar  less,  but  Rome  more."    (Loud  applause.) 

William  McKinley  is  our  own.    (Cheers.)    He  lives  here  in  Ohio,  and 
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always  has  lived  here  in  our  midst.  He  is  our  friend,  our  neighbor,  our 
fellow  citizen,  our  fellow  Kepublican.  (Applause.)  Shoulder  to  shoulder 
with  him  we  have  been  fighting  the  battles  of  Eepublicanism  in  this  State 
for  a  generation.  (Cheers.)  We  know  him  and  he  knows  us.  (Cheers.) 
We  know  his  life,  his  character,  his  public  services  and  his  fitness  for  the 
place  for  which  he  has  been  named.  (Cheers.)  He  has  been  our  soldier 
comrade,  our  Bepresentative  in  Congress,  our  Governor.  By  all  these 
tokens  we  here  to-day  present  him  to  the  Eepublicans  of  the  other  States 
of  the  Union  as  our  choice,  and  ask  them  to  make  him  theirs.  (Long  con- 
tinued cheering.) 

In  this  connection  it  should  be  remembered  that  he  is  identified  with 
all  that  is  good  and  great  and  grand  and  glorious  in  the  history  of  Eepub- 
licanism.  When  but  a  mere  boy,  answering  his  country's  call,  he  shoul- 
dered his  musket  and  marched  away  after  the  flag  to  the  music  of  the 
Union  to  make  a  record  for  gallantry  and  heroism  at  the  front  on  the 
battlefields  of  the  Eepublic.  (Cheers.)  Eeturning  and  entering  Con- 
gress, he  was  soon  there  distinguished  for  his  eloquence  of  speech,  fidelity 
to  duty,  his  wise  and  conservative  judgment,  and  his  ever  patriotic  and 
conscientious  regard  for  the  rights  of  the  people. 

IN    CONGRESS. 

The  year  1890  found  him  at  the  head  of  the  Ways  and  Means  Com- 
mittee and  leader  of  the  House.  In  that  position  it  fell  to  his  lot  to  frame 
and  secure  the  enactment  of  the  McKinley  law.  That  measure  has  made 
his  name  familiar  in  all  the  world  and  has  made  him  exceedingly  un- 
popular in  almost  all  the  world  outside  of  the  United  States.  (Cheers 
and  laughter.)  But  it  has  correspondingly  endeared  him  to  his  country- 
men. Time  has  vindicated  his  labor.  (Cheers.)  The  last  three  years 
have  been  years  of  trial.  They  have  been  years  of  Democratic  rule;  they 
have  been  years  of  education  for  the  American  people  in  the  school  of 
practical  experience.  As  a  result,  the  American  people  know  a  great  deal 
more  about  the  tariff  now  than  they  did  in  1892. 

Every  business  man  has  found  out  that  no  matter  what  kind  of  busi- 
ness he  may  be  engaged  in,  the  tariff  has  a  close,  direct  relation  to  him; 
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and  the  wage-worker  has  learned  that  his  prosperity  depends  on  the 
maintenance  of  a  protective  tariff  policy.  As  a  result,  in  every  section, 
in  every  State,  in  every  county,  in  every  municipality,  in  every  mill  and 
mine  and  furnace,  forge  and  workshop,  everywhere  throughout  all  this 
broad  land  where  capital  is  invested  or  labor  is  employed,  William  Mc- 
Kinley  is  the  ideal  American  statesman,  the  typical  American  leader  and 
the  veritable  American  idol.    (Loud  cheering.) 

No  man  ever  in  public  life  in  this  country  enjoyed  such  universal 
popularity  as  is  his.  (Applause.)  No  man  in  this  country  in  public  life 
ever  commanded,  as  he  now  commands,  the  affection  of  the  great  mass  of 
the  voters  of  this  country.    (Long  applause.) 

Blameless  in  private  life  as  he  has  been  useful  and  illustrious  in 
public  life,  his  name  in  our  judgment  will  inspire  more  confidence,  excite 
more  enthusiasm  and  give  greater  guaranty  of  success  than  any  other 
name  that  can  be  inscribed  on  the  Bepublican  banner.  As  the  candidate 
of  the  Bepublican  party  he  will  command  the  support  of  all  classes  and 
shades  of  Bepublicans,  and  at  the  same  time  command  also  the  help  of 
tens  of  thousands  of  patriotic  Democrats  in  every  State  of  the  Union. 

(Loud  cheering.) 

All  who  believe  in  America,  all  who  believe  in  Americanism,  all  who 
believe  in  promoting  and  advancing  the  interests  of  America  at  home  and 
abroad  will  rally  to  his  support  and  help  him  to  plant  our  banner  in  tri- 
umph on  the  citadel  of  the  Nation.  (Cheers.)  His  administration  will  be 
a  fit  rounding  out  of  the  glorious  achievements  of  the  nineteenth  century 
and  constitute  a  bright  and  inspiring  chapter  with  which  to  commence 
the  record  of  the  second  era  of  Bepublican  rule.     (Cheers.) 

Under  his  administration  there  will  be  no  deficits,  no  more  bond 
issues  in  time  of  peace,  no  more  bond  syndicates,  no  more  trouble  about 
the  National  credit  or  the  National  currency,  no  more  "higgling"  about 
pensions  for  the  men  who  saved  this  Union,  and  no  hesitation  whatever, 
such  as  we  now  see  in  the  White  House,  in  demanding  and  securing  for 
the  United  States  her  rightful  place  and  consideration  among  the  Nations 
of  the  earth.     (Loud  applause.) 
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Called  to  that  office,  he  will  fill  it  without  obligation  to  any  influence 
of  power  except  that  which  emanates  from  the  people  whom  he  will  he 
called  to  serve,  and  in  all  that  he  does  he  will  be  governed  by  that  belief 
upon  which  has  been  founded  and  run  his  whole  career — that  this  Gov- 
ernment is  of  the  people,  by  the  people  and  for  the  people.    (Cheers.) 

Other  States  are  declaring  for  him.  (Cheers.)  Ohio  can  not  lead  the 
column ;  it  is  already  on  the  march.  (Cheers.)  All  we  can  do  is  to  join  the 
procession.  We  will  not  hesitate  longer  to  take  action  in  that  respect. 
(Loud  applause.) 

I  want  my  speech  here  to-day  to  be  short  enough  for  everybody  to 
read  it  and  plain  enough  for  everybody  to  understand.  I  have  sounded, 
gentlemen  of  the  Convention,  the  keynote  of  this  occasion.  I  thank  you. 
(Long  continued  applause.) — Eeprinted  from  Cleveland  Leader. 


SPEECH  NOMINATING  WM. 
McKINLEY  FOR  PRESIDENT, 
AT  THE  NATIONAL  REPUBLI- 
CAN CONVENTION,  ST.  LOUIS, 
MO..  JUNE   18,  1896. 

Mr.  Chairman  and  Gentlemen  of  the  Convention: 

It  would  be  exceedingly  difficult,  if  not  entirely  impossible,  to  exag- 
gerate the  disagreeable  experiences  of  the  last  four  years.  The  grand  ag- 
gregate of  the  multitudinous  bad  results  of  a  Democratic  National  ad- 
ministration may  be  summed  up  as  one  stupendous  disaster;  it  has  been 
a  disaster,  however,  not  without  at  least  one  redeeming  feature.    It  has 

been  fair — nobody  has  escaped.  It  has  fallen  equally  and  alike  upon  all 
sections  of  our  country  and  all  classes  of  our  population.     The  just  and 

the  unjust,  the  Eepublican  and  the  Democrat,  the  rich  and  the  poor,  the 
high  and  the  low,  have  suffered  in  common.  Idleness  and  its  consequent 
poverty  and  distress  have  been  the  rewards  of  labor;  distress  and  bank- 
ruptcy have  overtaken  business;  shrunken  values  have  dissipated  for- 
tunes; deficient  revenues  have  impoverished  the  Government,  while  bond 
issues  and  bond  syndicates  have  discredited  and  scandalized  the  Nation. 
Over  against  this  fearful  penalty  we  can  set  down  one  great,  blessed,  com- 
pensatory result.  It  has  destroyed  the  Democratic  party.  The  proud 
columns  that  swept  the  country  in  triumph  in  1892  are  broken  and  hope- 
less in  1896.  Their  boasted  principles  when  put  to  the  test  of  a  practical 
application  have  proven  delusive  fallacies,  and  their  great  leaders  have 
degenerated  into  warring  chieftains  of  hostile  and  irreconcilable  factions. 

AN   APPROACHING   NIGHTMARE. 

Their  approaching  National  Convention  is  but  an  approaching  Na- 
tional nightmare.  No  man  pretends  to  be  able  to  predict  any  good  result 
to  come  from  it,  and  no  man  is  seeking  its  nomination  except  only  the 
limited  few  who  have  advertised  their  unfitness  for  any  kind  of  a  public 
trust  by  proclaiming  a  willingness  to  stand  on  any  sort  of  platform  that 
may  be  adopted.  The  truth  is,  the  party  that  could  stand  up  under  the 
odium  of  human  slavery,  opposition  to  the  war  for  the  preservation  of  the 
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Union,  emancipation,  enfranchisement,  reconstruction  and  specie  resump- 
tion, at  last  finds  itself  overmatched  and  undone  by  itself.  It  is  writhing 
in  the  throes  of  final  dissolution  superinduced  by  a  dose  of  its  own  doc- 
trines. No  human  agency  can  prevent  its  absolute  overthrow  at  the  next 
election  except  only  this  convention.  If  we  make  no  mistake  here  the 
.Democratic  party  will  go  out  of  power  on  the  4th  day  of  March,  1897, to  re- 
main out  of  power  until  God  in  his  wisdom,  and  mercy,  and  goodness  shall 
see  fit  once  more  to  chastise  his  people.  So  far  we  have  not  made  any  mis- 
take. We  have  adopted  a  platform  which,  notwithstanding  the  scenes  wit- 
nessed in  this  hall  this  morning,  meets  the  demands  and  expectations  of 
the  American  people.  It  remains  for  us  now,  as  the  last  crowning  act  of 
our  work  here,  to  again  meet  the  same  expectation  in  the  nomination  of). 
our  candidate.  What  is  that  expectation?  What  do  the  people  want? 
You  all  know. 

They  want  something  more  than  a  good  business  man;  they  want 
something  more  than  a  good  ^Republican;  they  want  something  more  than 
a  fearless  leader;  they  want  something  more  than  a  wise,  patriotic  states- 
man; they  want  a  man  who  embodies  in  himself  not  only  all  these  essen- 
tial qualifications,  but  who  in  addition,  in  the  highest  possible  degree, 
typifies  in  name,  character,  record,  ambition  and  purpose  the  exact  oppo- 
site of  all  that  is  signified  and  represented  by  the  present  free  trade,  de- 
ficit making,  bond  issuing,  labor  saving  Democratic  administration.  I 
stand  here  to  present  to  this  convention  such  a  man.  His  name  is  Wil- 
liam MeKinley.     (Prolonged  applause.) 

HEARD   NAME   BEFORE. 

You  seem  to  have  heard  the  name  of  my  candidate  before.  And  so 
you  have.  He  is  known  to  all  the  world.  His  testimonials  are  a  private 
life  without  reproach;  four  years  of  heroic  service  as  a  boy  soldier  for  the 
Union  on  the  battlefields  of  the  Republic,  under  such  generals  as  gallant 
Fhil  Sheridan;  twelve  years  of  conspicuous  service  in  the  halls  of  Con- 
gress, associated  with  such  great  leaders  and  champions  of  Eepublican- 
ism  as  James  G.  Blaine;  four  years  of  executive  experience  as  Governor 
of  Ohio;  but,  greatest  of  all,  measured  by  present  requirements,  leader 
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of  ilie  House  of  Kepresentalives  and  author  of  the  McKinley  Law — a  law 
under  which  labor  had  the  richest  rewards  and  the  country  generally  the 
greatest  prosperity  ever  enjoyed  in  all  our  history.  No  other  name  so  com- 
pletely meets  the  requirements  of  the  American  people;  no  other  man  so 
absolutely  commands  their  hearts  and  their  affections.  The  shafts  of 
envy  and  jealousy,  slander  and  libel,  calumny  and  detraction 
'  lie  broken  at  his  feet.  They  have  all  been  shot,  and  shot  in  vain. 
The  quiver  is  empty  and  he  is  untouched.  The  American  people  know 
him,  trust  him,  believe  in  him,  love  him,  and  they  will  not  allow  him  to 
be  unjustly  disparaged  in  their  estimation.  They  know  he  is  patriotic; 
they  know  he  is  an  American  of  Americans;  they  know  he  is  wise  and 
experienced;  that  he  is  able  and  just,  and  they  want  him  for  President 
of  the  United  States.  They  have  already  so  declared;  not  in  this  or  that 
State  or  section,  but  in  all  the  States  and  all  the  sections  from  ocean  to 
ocean  and  from  the  gulf  to  the  lakes.  They  expect  us  to  give  them  a 
chance  to  vote  for  him.  If  we  do  we  shall  give  joy  to  their  hearts,  enthu- 
siasm to  the  campaign  and  triumphant  victory  to  our  cause;  and  he  in 
turn  will  give  us  an  administration  under  which  the  country  will  enter 
upon  a  new  era  of  prosperity  at  home  and  of  glory  and  honor  abroad.  By 
all  these  tokens  of  the  present,  and  all  these  promises  for  the  future,  in 
the  name  of  the  forty-six  delegates  from  Ohio,  I  submit  his  claims  to  your 
consideration. — Eeprinted  from  St.  Louis  Globe-Democrat. 


SPEECH  RE-NOMINATING  WM, 
McKINLEY  FOR,  PRESIDENT. 
AT  THE  NATIONAL  REPUBLI- 
CAN CONVENTION  IN  PHILA- 
DELPHIA, PA.,  JUNE  21,  1900 

Mr.  Chairman  and  Gentlemen  of  the  Convention: 

Alabama  yields  to  Ohio,  and  I  thank  Alabama  for  that  accommoda- 
tion. Alabama  has  so  yielded,  however,  by  reason  of  a  fact  that  would 
seem  in  an  important  sense  to  make  the  duty  that  has  been  assigned  to 
me  a  superfluous  duty,  for  Alabama  has  yielded  because  of  the  fact  t.hat 
our  candidate  for  the  Presidency  has,  in  effect,  been  already  nominated. 
(Applause.)  He  was  nominated  by  the  distinguished  Senator  from  Col- 
orado when  he  assumed  the  duties  of  temporary  chairman.  He  was  nomi- 
nated again  yesterday  by  the  distinguished  Senator  from  Massachusetts 
when  he  took  the  office  of  permanent  chairman;  and  he  was  nominated 
for  a  third  time  when  the  Senator  from  Indiana  yesterday  read  us  the 
platform.  (Applause.)  And  not  only  has  he  been  thus  nominated  by  this 
convention,  but  he  has  also  been  nominated  by  the  whole  American 
people.    (Applause.) 

From  one  end  of  the  land  to  the  other,  in  every  mind  only  one  and 
the  same  man  is  thought  of  for  the  honor  which  we  are  now  about  to  con- 
fer, and  that  man  is  the  first  choice  of  every  other  man  who  wishes  Eepub- 
lican  success  next  November.     (Applause.) 

On  this  account  it  is  that  it  is  not  necessary  for  me  or  any  one  else 
to  speak  for  him  here  or  elsewhere.  He  has  already  spoken  for  himself 
(applause),  and  to  all  the  world.  He  has  a  record  replete  with  brilliant 
achievements  (applause),  a  record  that  speaks  at  once  both  his  promises 
and  his  highest  eulogy. 

It  comprehends  both  peace  and  war,  and  constitutes  the  most  strik- 
ing illustration  possible  of  triumphant  and  inspiriting  fidelity  and  suc- 
cess in  the  discharge  of  public  duty. 

Four  years  ago  the  American  people  confided  to  him  their  highest 
and  most  sacred  trust.     Behold,  with  what  results. 
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He  found  the  industries  of  the  country  paralyzed  and  prostrated;  he 
quickened  them  with  a  new  life  that  has  brought  to  the  American  people 
a  prosperity  unprecedented  in  all  their  history. 

HAS   GIVEN   IT   EMPLOYMENT. 

He  found  the  labor  of  the  country  everywhere  idle;  he  has  given  it 
everywhere  employment.  He  found  it  everywhere  in  despair;  he  has 
made  it  everywhere  prosperous  and  buoyant  with  hope. 

He  found  the  mills  and  shops  and  factories  and  mines  everywhere 
closed;  they  are  everywhere  now  open.  (Applause.)  And  while  we  here 
deliberate  they  are  sending  their  surplus  products  in  commercial  con- 
quest to  the  ends  of  the  earth. 

Under  his  wise  guidance  our  financial  standard  has  been  firmly 

planted  high  above  and  bevond  assault,  and  the  wild  cry  of  sixteen  to 
one,  so  full  of  terror  in  18^6,  has  been  hushed  to  everlasting  sleep  along- 
side of  the  lost  cause,  and  other  cherished  Democratic  heresies,  in  the 
catacombs  of  American  politics.     (Applause.) 

"With  a  diplomacy  never  excelled  and  rarely  equaled  he  has  overcome 
what  at  times  seemed  to  be  insurmountable  difficulties,  and  has  not  only 
opened  to  us  the  door  of  China,  but  he  has  advanced  our  interests  in 
every  land. 

Mr.  Chairman,  we  are  not  surprised  by  this,  for  we  anticipated  it 
all.  When  we  nominated  him  at  St.  Louis  four  years  ago,  we  knew  he 
was  wise,  we  knew  he  was  brave,  we  knew  he  was  patient,  we  knew  he 
would  be  faithful  and  devoted,  and  we  knew  that  the  greatest  possible 
triumphs  of  peace  would  be  his;  but  we  then  little  knew  that  he  would 
be  called  upon  to  encounter  also  the  trials  of  war.  That  unusual  emer- 
gency came.  It  came  unexpectedly — as  wars  generally  come.  It  came  in 
spite  of  all  he  could  honorably  do  to  avert  it.  It  came  to  find  the  country 
unprepared  for  it,  but  it  found  him  equal  to  all  its  extraordinary  require- 
ments.   (Applause.) 

It  is  no  exaggeration  to  say  that  in  all  American  history  there  is  no 
chapter  more  brilliant  than  that  which  chronicles,  with  him  as  our  com- 
mander-in-chief, our  victories  on  land  and  sea.    (Applause.) 
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In  one  hundred  days  we  drove  Spain  from  the  Western  Hemisphere, 
girdled  the  earth  with  our  acquisitions  and  filled  the  world  with  the 
splendor  of  our  power.     (Applause.) 

In  consequence  the  American  name  has  a  greater  significance  now 
Our  flag  has  a  new  glory.  It  not  only  symbolizes  human  liberty  and 
political  equality  at  home,  but  it  means  freedom  and  independence  for 
the  long-suffering  patriots  of  Cuba,  and  complete  protection,  education, 
enlightment,  uplifting  and  ultimate  local  self-government  and  the  enjoy- 
ment of  all  the  blessing  of  liberty  to  the  millions  of  Porto  Rico  and  the 
Philippines.  What  we  have  so  gloriously  done  for  ourselves  we  propose 
most  generously  to  do  for  them.  (Applause.)  We  have  so  declared  in 
the  platform  that  we  have  here  adopted.  A  fitting  place  it  is  for  this 
party  to  make  such  declaration,  here  in  this  magnificent  city  of  Phila- 
delphia, where  the  evidences  so  abound  of  the  rich  blessings  the  Repub- 
lican party  has  brought  to  the  American  people.  Here  at  the  birthplace 
of  the  Nation,  where  our  own  Declaration  of  Independence  was  adopted 
and  our  Constitution  was  framed;  where  Washington  and  Jefferson  and 
Hancock  and  John  Adams  and  their  illustrious  associates  wrought  their 
immortal  work;  here  where  center  so  many  historic  memories  that  stir 
the  blood,  flush  the  cheek,  and  excite  the  sentiments  of  liberty,  humanity, 
and  patriotism  is  indeed  a  most  fitting  place  for  the  party  of  Lincoln  and 
Grant  and  Garfield  and  Blaine  (applause);  the  party  of  Union  and  Lib- 
erty for  all  men  to  formally  dedicate  itself  to  this  great  duty. 

We  are  now  in  the  midst  of  its  discharge.  We  could  not  turn  back 
if  we  would,  and  would  not  if  we  could.  (Applause.)  We  are  on  trial 
before  the  world,  and  must  triumphantly  meet  our  responsibilities,  ot 
ignominidusly  fail  in  the  presence  of  mankind. 

These  responsibilities  speak  to  this  convention  here  and  now,  and 
command  us  that  we  choose  to  be  our  candidate  and  the  next  President — 
which  is  one  and  the  same  thing — the  best  fitted  man  for  the  discharge  of 
this  great  duty  in  all  the  Republic.     (Applause.) 

On  that  point  there  is  no  difference  of  opinion.  No  man  in  all  the 
Nation  is  so  well  qualified  for  this  trust  as  the  great  leader  under  whom 
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the  work  has  been  so  far  conducted.  He  has  the  head,  he  has  the  heart, 
he  has  the  special  knowledge  and  the  special  experience  that  qualify  him 
beyond  all  others.  And,  Mr.  Chairman,  he  has  also  the  stainless  reputa- 
tion and  character,  and  has  the  blameless  life  that  endear  him  to  his 
countrymen  and  give  to  him  the  confidence,  the  respect,  the  admiration, 
the  love  and  the  affection  of  the  whole  American  people.    (Applause.) 

He  is  an  ideal  man,  representing  the  highest  type  of  American  citi- 
zenship, an  ideal  candidate  and  an  ideal  President.  With  our  banner 
in  his  hands  it  will  be  carried  to  triumphant  victory  in  November.  (Ap- 
plause.) 

In  the  name  of  all  these  considerations,  not  alone  on  behalf  of  his 
beloved  State  of  Ohio,  but  on  behalf  of  every  other  State  and  Territory 
here  represented,  and  in  the  name  of  all  Republicans  everywhere 
throughout  our  jurisdiction,  I  nominate  to  be  our  next  candidate  for  the 
Presidency,  William  McKinley.  (Applause.)— Reprinted  from  Philadel- 
phia Press. 


EXTRACT      FROM      SPEEGH. 
AS   TEMPORARY  CHAIRMAN 
OF  THE  STATE  CONVENTION 
HELD    AT  COLUMBUS,  OHIO- 
JUNE  24,  1901. 

Whatever  else  we  may  be,  let  us  be  Americans,  and  be  worthy  of 
the  events  with  which  we  are  associated.  This  is  a  great  history-making 
epoch.  Except  only  Washington  and  Lincoln,  no  president  has  had  such 
opportunities  as  have  fallen  to  McKinley.  Not  one  has  escaped  him. 
All  have  been  improved  to  the  honor  and  glory  of  the  Eepublic.  No 
emergency  has  arisen  that  he  has  not  triumphantly  met,  and  no  duty  of 
war,  peace  or  diplomacy  has  been  so  delicate  or  so  difficult  that  he  has  not 
performed  it  grandly  and  successfully.  All  his  achievements  are  the 
Nation's.  His  fame  is  ours.  It  fills  the  earth.  All  races  honor  and 
applaud  him.  The  single  note  of  discord  is  here,  at  home,  among  our- 
selves and  under  our  own  flag.  It  misrepresents  the  American  people. 
It  misrepresents  the  people  of  Ohio.  Their  verdict  in  Novmber  will  so 
declare. 


TRIBUTE  WRITTEN  FOR  THE 
CINCINNATI  COMMERCIAL- 
TRIBUNE  OF  THE  DAY  FOL- 
LOWING WM.  McKINLEY'S 
DEATH.  ' 

The  worst  has  happened.  It  is  hard  to  understand  such  a  dispensa- 
tion of  Providence.  The  whole  world  is  shocked,  and  this  whole  country 
is  bereaved. 

This  is  the  third  Presidential  assassination  within  the  lifetime  of 
this  generation.  All  have  been  startling  and  hard  to  understand;  this 
one  particularly  so." 

Lincoln  was  the  victim  of  the  fierce  passions  of  war,  and  Garfield  was 
shot  by  a  lunatic.  While,  therefore,  they  were  the  most  lovable  of  men, 
yet  there  was  a  rational  way  of  accounting  for  their  murder.  But  this  is 
different.  Of  all  the  men  in  public  life,  McKinley  was  probably  the  very 
last  anybody  would  have  thought  of  as  in  danger  of  death  by  violence  at 
the  hands  of  a  fellow-being.  His  whole  life  has  been  without  offense, 
even  to  his  political  opponents.  Always  able  and  persuasive  in  debate, 
he  never  said  anything  bitter,  acrimonious,  or  calculated  to  wound  the 
feelings,  even  when  provocation  had  been  given. 

In  his  intercourse  with  men  he  was  always  polite  and  considerate, 
and  when  he  differed  and  refused  requests  he  did  it  in  such  a  way  as  to 
inflict  the  least  possible  disappointment. 

In  the  discharge  of  his  public  duties  he  aimed  always  to  promote  the 
public  welfare,  and  studiously,  or,  rather,  naturally,  for  it  was  his  nature, 
a\oided  all  thought  of  self  or  selfish  interest. 

He  had  a  pleasing  personality  and  fascinating  manner.  He  was  free 
from  ostentation  under  all  circumstances,  and  never  embarrassed  in  any 
presence,  but  he  was  most  at  home  with  the  people.  He  delighted  to 
mingle  with  them  and  talk  with  them,  socially  and  informally,  and  was 
always  pleased  to  address  them  on  public  questions.  He  always  took 
them  into  his  confidence,  and  felt,  with  keenest  appreciation,  that  he  un- 
derstood them  and  they  understood  him. 
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And  now,  this  man,  so  devoted  to  the  people  and  so  entrenched  in 
their  affections,  is  stricken  down  in  their  midst  without  a  moment's 
warning,  and  the  miserable  assassin,  not  professing  passion  or  lacking 
sanity,  offers  no  excuse  but  duty.  It  is  an  awful,  inscrutable  mystery  and 
crime. 

His  career  was  a  great  one — one  of  the  very  greatest  to  the  credit  of 
any  American.  He  distinguished  himself  as  a  boy  soldier  fighting  for 
the  Union.  He  attracted  attention  and  arose  to  distinction  at  once  when 
he  entered  Congress,  and  steadily  grew  until  made  Governor  of  Ohio, 
and  then  twice  President. 

He  perishes  in  the  midst  of  what  seemed  to  be  particularly  his  great 
work.  We  can  scarcely  imagine  how  anybody  else  can  complete  it.  While, 
therefore,  he  dies  full  of  honor,  his  country  suffers  a  loss  that  seems  im- 
measurable. J.  B.  FOKAKEK. 


MEMORIAL  MEETING  HELD 
IN  MUSIG  HALL,  CINCINNATI. 
OHIO/THURSDAY,  SEPTEM- 
BER 20   1901. 

Description  taken  from  Cincinnati 
Commercial  Tribune  of  Friday,  Sep- 
tember 20.  , 

With  head  bowed  down  and  eyes  bedimmed  with  tears,  Cincinnati 
knelt  in  prayer  yesterday — prayer  for  the  honored  dead  and  prayer  for 
the  loved  living. 

Assembled  in  Music  Hall  and  in  all  the  churches  about  town,  as- 
sembled in  private  homes  as  well  as  in  public  places  of  worship,  Cincin- 
natians  gave  vent  to  the  grief  that  is  theirs  and  found  fleeting  solace  in 
a  flood  of  tears. 

Up  in  the  little  city  of  Canton  those  nearest  and  dearest  to  the  mar- 
tyred President,  William  McKinley.  were  paying  a  last  respect  to  the 
ashes  of  the  dead.  Elsewhere  in  the  Nation,  and  throughout  the  world. 
Americans  were  bowed  in  prayer,  petitioning  the  A 11- Wise  Euler  of  the 
universe  for  strength  to  bear  the  burden  of  woe  that  has  been  thrust  upon 

them. 

Here  in  Cincinnati  thousands  who  knew  the  dead  President  as  a 

man  and  as  Chief  Executive  of  the  Nation  assembled  together  in  Music 

Hall  to  do  honor  to  his  memory.    As  the  prayers  ascended  at  Canton,  so 

did  they  ascend  from  this  city.    As  the  casket  containing  the  remains  of 

the  President  was  placed  in  the  vault  in  the  little  city  that  gave  him  to 

the  world,  the  people  of  the  greatest  city  in  Ohio  sobbed  out  a  requiem. 

Gathered  in  Music  Hall  yesterday  morning  was  one  of  the  most  re- 
markable audiences  that  has  ever  been  seen  in  this  city — remarkable  in 
its  magnitude,  remarkable  in  its  representativeness,  remarkable  in  its 
silence  and  reverence  for  the  dead  in  whose  honor  it  was  gathered. 

Music  Hall,  vast  though  it  be,  never  held  a  larger  audience. 

It  never  held  a  more  representative  audience.  It  never  gave  pro- 
tection to  so  many  sorrowing  people. 

MANY  SOUGHT  ADMITTANCE. 

Long  before  the  hour  set  for  the  meeting  people  congregated  and 
sought  admittance.     Outside  the  iron  fence  that  surrounds  Music  Hall 
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a  vast  crowd  surged  back  and  forth,  now  threatening,  now  pleading,  for 
admission.  Elm  Street  was  jammed  from  curb  to  curb  for  over  a  square. 
Those  who  attempted  to  force  their  way  through  the  human  gorge  were 
almost  crushed  in  the  attempt.  Some  were  injured.  Several  women  and 
children  fell  in  the  crowd  and  were  trampled  under  foot. 

It  was  after  1 1  when  the  gates  were  opened.  At  least  half  the  seats 
in  Music  Hall  had  been  filled  before  by  the  ticket  holders,  and  when  the 
vast  multitude  outside  began  to  rush  in  the  scene  was  indescribably  im- 
pressive. 

It  was  a  tidal  wave  of  humanity.  Through  the  doors  and  over  the 
seats  and  down  the  aisles,  ceaselessly,  relentlessly,  almost  involuntarily, 
the  great  crowd  swept  and  surged,  while  the  mournful  sounds  of  Chopin's 
"Funeral  March"  filtered  through  the  'swish  of  rustling  •  skirts  and  the 
shuffling  of  feet. 

Yet  Avithal  the  crowd  was  orderly  in  its  very  disorder.  It  was  not 
demonstrative,  except  in  its  sorrow.  Those  present  had  come  with  heavy 
hearts  to  weep  and  pray  together.  The  awful  crush  and  jam  at  the  gates 
and  the  doors  was  a  silent  crush,  in  so  far  as  there  could  be  an  absence 
of  sound  on  such  an  occasion.  It  was  like  the  resistless  rushing  of  an 
unlocked  flood.  There  was  a  roar  that  was  silent  and  a  silence  that  was 
a  roar. 

SEVEN  THOUSAND  PEOPLE. 

About  7,000  people  found  places  within  the  hall.  More  than  that 
number  were  unable  to  gain  admittance,  and  could  only  wait  without  the 
walls  and  add  their  voices  to  the  melody  that  came  from  the  thousand 
throats  within. 

And,  oh!   the  stirring  beauty  of  that  melody! 

Oh!   the  sadness  of  it  and  the  pain! 

Nothing  could  be.  more  touching,  nothing  more  beautiful,  than  the 
rendition  of  "America,"  by  that  sorrowing,  loving,  saddened  audience. 

The  organ  recital  came  first,  and  in  its  solemn  simplicity  caused  tears 
to  start  and  voices  and  lips  to  quiver. 

The  brief,  appropriate  and  touching  address  of  Mayor  Fleischmann. 
an  address  that  was  well  timed  and  well  delivered,  in  words  that  were 
well  chosen  and  sensibly  said,  came  next. 

And  then,  with  simple  pathos  the  Catholic  Festival  Chorus  rendered 
the  martyred  President's  favorite  hymn,  "Lead,  Kindly  Light ':  in  a 
manner  that  impressed  one  with  the  wondrous  depth  of  feeling  that  can 
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be  imparted  by  the  human  voice,  and  of  the  solemn  grandeur  of  a  chorus 
like  the  one  that  sung  that  hymn. 

"Lead,  Kindly  Light,  Amid  th'  Encircling  Gloom/'  welled  forth 
from  a  thousand  throats,  while  tears  dimmed  countless  eyes. 

The  prayer  by  Kev.  Davis  W.  Clark  came  immediately  after  the  ren- 
dition of  the  hymn. 

The  stillness  that  settled  down  upon  the  house  while  Dr.  Clark  was 
praying  was  as  remarkable  as  any  feature  of  the  service.  At  a  gesture 
from  the  minister  the  audience  arose  and  stood  with  downcast  eyes  while 
the  prayer  was  pronounced.  One  could  almost  have  heard  the  dropping 
of  a  pin  in  that  vast  hall. 

The  Memorial  Committee  had  had  printed  on  the  program  two  verses 
of  -'America."  A  note  requested  the  audience  to  join  in  the  singing  of 
this  best  known  of  National  songs. 

RESPONDED  WITH  FERVOR. 

And  the  audience  responded  with  a  fervor  that  filled  not  only  Music 
Hall,  but  the  entire  square  and  adjoining  squares  with  melody.  The 
crowd  outside  the  hall  took  up  the  strain  and  the  sounds  were  carried 
afar.  People  on  the  other  side  of  Washington  Park  stopped  and  listened. 
Across  at  the  hospital  grounds  men  bowed  in  grief  as  the  sweet  sounds 
of  the  great  chorus,  with  its  complement  of  7,000  voices,  came  rolling  out 
from  Music  Hall. 

The  organ,  with  its  wonderful  tone  and  prodigious  depth,  was 
drowned  out  in  the  ocean  of  sound  that  poured  from  the  myriad  throats. 

My  country,  'tis  of  thee, 
Sweet  land  of  liberty, 
Of  thee  I  sing. 
Was  there  ever  a  more  inspiring  sound?    Could  there  be  a  more  im- 
pressive ceremonial? 

Up  through  the  very  roof  that  marvelous  melody  ascended.  Out 
into  the  streets  and  through  the  park — up  to  the  clouds  it  seemed  to  roll, 
gathering  volume  as  it  went  and  carrying  with  it  the  soulful  supplica- 
tions of  a  heart-broken  people. 

Sweet  land  of  liberty. 
Why  should  the  sweet  land  of  liberty  be  so  stricken  by  one  who  had 
been  welcomed  to  the  feast  of  freedom  ?  was  a  thought  that  seemed  to  be 
born  of  the  very  sentiment  expressed  in  the  song. 

Land  where  my  fathers  died, 
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Land  of  the  pilgrim's  pride, 
From  every  mountain  side 
Let  freedom  ring. 

THREW   SOUL.   INTO   IT. 

As  the  song  progressed  the  vast  audience  seemed  to  throw  its  soul 
into  the  words.  Men  and  women  sang  fervently,  prayerfully,  while  tears 
streamed  down  their  cheeks.  Some  of  those  on  the  stage  were  deeply 
affected  by  the  scene  and  the  sounds.    It  was  an  intoxication  of  grief. 

Let  music  swell  the  breeze, 
And  ring  from  all  the  trees, 

Sweet  freedom's  song; 
Let  mortal  tongues  awake, 
Let  all  that  breathe  partake, 
Let  rocks  their  silence  break, 
The  sound  prolong. 
Nothing  could  have  been  more  appropriate  to  the  occasion  than  the 
rendition  of  this  song  by  the  wonderful  audience  congregated  in  Music 
Hall.     Nothing  could  have  been  more  appropriate  to  the  occasion  than 
the  verses  selected  by  the  committee  for  the  chorus  and  the  audience. 

And  nothing  could  have  been  more  beautifully  touching,  nor  fraught 
with  greater  grandeur  than  the  manner  in  which  those  two  inspiring 
verses  of  "America"  were  rendered. 

Following  the  rendition  of  "Nearer,  My  God,    to    Thee,"    by    the 
chorus,  Senator  Foraker  arose  and  advanced  to  the  front  of  the  stage 
His  voice  was  vigorous  and  penetrating,  and  every  word  that  he  uttered 
was  heard  in  the  furthest  part  of  the  hall. 

The  Senator  had  prepared  his  address  in  manuscript  form,  but  he 
had  to  refer  to  the  written  words  so  seldom  that  it  did  not  detract  in  any 
way  from  the  effectiveness  of  his  delivery.  That  he  was  much  affected 
by  the  occasion  was  manifest  several  times  during  the  delivery  of  the 
oration  b}r  a  slight  tremor  in  his  voice — momentary,  but  nevertheless 
noticeable. 

Those  who  heard  the  oration  believe  it  to  be  one  of  Senator  Foraker's 
greatest  efforts. 


SENATOR  FORAKER'S  MEMO- 
RIAL ADDRESS. 

Mr.  Chairman  and  fellow  citizens:    "In  the  midst  of  life  we  are  id 

death." 

Never  was  the  truth  of  these  words  more  strikingly  exemplified  than 

by  the  tragedy  that  brings  us  here. 

In  the  vigor  of  robust  manhood;  at  the  very  height  of  his  power? 

in  the  possession  of  all  his  faculties;  in  the  midst  of  a  great  work  of 
world-wide  importance;  in  the  enjoyment  of  the  admiration,  love  and 
affection  of  all  classes  of  our  people  to  a  degree  never  before  permitted 
to  any  other  man;  at  a  time  of  profound  peace,  when  nothing  was  occur- 
ring to  excite  the  passions  of  men;  when  we  were  engaged  in  a  celebra- 
tion of  the  triumphs  of  art,  science,  literature,  commerce,  civilization  and 
all  that  goes  to  make  up  the  greatest  prosperity,  advancement  and  happi- 
ness the  world  has  ever  known;  surrounded  by  thousands  of  his  country- 
men, who  were  vying  with  each  other  in  demonstrations  of  friendship 
and  good  will,  the  President  of  the  United  States,  without  a  moment's 
warning,  was  stricken  down  by  an  assassin,  who,  while  greeting  him  with 
one  hand,  shot  him  to  death  with  the  other. 

History  has  no  precedent  for  such  treachery  and  wickedness  since 
Joab,  deceitfully  inquiring,  "Art  thou  in  health,  my  brother?"  smote 
unsuspecting  Amasa  in  the  fifth  rib  and  "shed  out  his  bowels  to  the 

ground." 

Imagination  could  not  well  picture  out  a  situation  of  greater  ap- 
parent security  than  that  by  which  the  President  was  surrounded. 

But  what  was  all  life  and  health  and  happiness  one  moment  was 
turned  to  dismay,  horror  and  death  the  next.    Verily, 

"Like  a  swift-fleeting  meteor,  a  fast-fiying  cloud, 
A  flash  of  the  lightning,  a  break  of  the  wave, 
Man  passes  from  life  to  his  rest  in  the  grave." 

The  whole  world  is  shocked,  and  Americans  everywhere  are  humil- 
iated, dazed  and  plunged  into  unspeakable  grief  and  sorrow. 

We  can  scarce  realize  that  such  a  crime  was  possible,  much  less  that 
it  has  been  actually  committed,  and  our  sorrow  is  yet  too  fresh,  our  grief 
too  poignant  and  our  indignation  too  acute  for  us  to  contemplate  it  dis- 
passionately or  discuss  it  considerately. 

But  while  we  can  not  now  speak  becomingly  of  the  murderer  and  his 
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awful  crime  we  can  fittingly  employ  this  hour  to  commemorate  the  vir- 
tues of  his  victim,  and  to  recount  in  part  at  least  his  great  services  to  his 

countr\r. 

The  allotted  age  of  man  is  three  score  years  and  ten,  but  William 

McKinley  was  not  yet  fifty-nine  when  his  career  ended.  In  these  short 
years  «he  did  a  wondrous  work.  In  its  accomplishment  he  was  unaided 
by  fortuitous  circumstances.  fHe  was  of  humble  origin  and  without  influ- 
ential friends  except  as  he  made  them. 

A   SOI..DIKR. 

His  public  service  commenced  in  1861,  when  he  enlisted  as  a  private 
soldier  in  the  23d  Ohio  Kegiment. 

Among  the  officers  of  that  command  were  an  unusual  number  of  men 
of  ability  and  high  character,  who  afterward  attained  great  public  dis- 
tinction. 

Eutherford  B.  Hayes,  afterwards  President  of  the  United  States, 
was  one  of  them,  and  Stanley  Matthews,  afterwards  an  associate  justice 
of  the  Supreme  Court  of  the  United  States,  was  another. 

These  men  were  quick  to  note  and  appreciate  the  bright,  frank, 
genial  and  zealous  young  boy  who  had  placed  his  services,  and,  if  need  be, 
his  life,  at  the  command  of  his  country,  and  it  was  not  long  until  they 
promoted  him  to  a  sergeantcy. 

With  responsibility,  he  developed  and  showed  competency  for  some- 
thing higher.  One  promotion  followed  another,  all  earned  by  efficiency 
and  gallantry,  until,  at  the  close  of  the  war,  he  was  mustered  out  with 
the  rank  of  major. 

IN  CONGRESS. 

In  due  time  he  was  admitted  to  the  bar  and  elected  prosecuting  at- 
torney of  his  county.  His  professional  successes  were  of  the  most  prom- 
ising character,  but  just  when  he  had  begunto  feel  assured  of  distinction 
in  the  practice  of  the  law,  he  was  again  called  into  public  service  and  sent 
to  Congress,  where  he  served  fourteen  years  with  constantly  increasing 
distinction,  influence  and  usefulness. 

He  represented  a  manufacturing  district,  and  on  this  account,  as  well 
as  from  natural  taste  and  disposition,  he  gave  particular  attention  to 
economic  questions. 

He  was  a  thorough  protectionist  of  the  Henry  Clay  school,  and  soon 
became  the  leading  advocate  of  that  policy. 

During  all  the  years  of  his  service  in  Congress  the  demands  of  our 
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home  markets  were  far  greater  than  our  manufacturers  could  supply. 
There  was  a  constant  importation  from  abroad  to  meet  this  deficiency. 

It  was  his  contention  that  our  resources  were  practically  unlimited; 
that  the  employment  of  our  labor  should  be  diversified  as  much  as  pos- 
sible; that  wages  should  be  higher  in  this  country  than  in  any  other,  be- 
cause our  standard  of  citizenship  must  be  higher;  and  that,  therefpre,  it 
should  be  our  aim  so  to  legislate  as  to  secure  the  development  of  our  re- 
sources, the  multiplication  of  our  industries,  and  the  ever-increasing  em- 
ployment of  wage  earners  who  would  make  a  home  market  for  the  pro- 
ducts of  the  farm,  to  the  end  that  we  might,  as  quickly  as  possible,  sup- 
ply all  our  wants  and  thus  make  ourselves  independent  of  all  other 
countries. 

He  contended,  as  did  Garfield  and  all  other  orthodox  tariff  men,  that 
the  only  way  to  ever  reach  free  trade,  or  tariff  for  revenue  only,  as  to 
articles  of  our  own  production,  without  injury  to  the  country,  was  through 
the  operation  of  the  policy  of  protection,  whereby  we  would,  in  time,  reach 
the  point  where,  fully  supplying  our  own  demands,  we  could  go  into  the 
markets  of  the  world  to  dispose  of  whatever  surplus  we  might  have. 

As  chairman  of  the  Ways  and  Means  Committee  of  the  House  of 
Representatives,  he  embodied  these  views  in  a  bill  to  revise  the  tariff  and 
adapt  it  more  perfectly  to  the  conditions  then  existing,  which  was  re- 
ported and  passed,  under  his  leadership,  in  1890,  after  a  protracted  de- 
bate in  which  he  gained  great  prestige  by  his  successful  championship  of 
the  measure. 

TKE   McKIRLEY    LAW. 

The  act  was  known  as  the  McKinley  law.  It  went  into  operation  just 
prior  to  the  elections  of  that  year,  at  which  time  the  country  had  not  yet 
felt  its  effects. 

It  was  bitterly  assailed  and  denounced  as  increasing  the  burdens  of 
taxation,  and  one  provision  in  particular — that  which,  for  the  first  time, 
made  it  possible  to  manufacture  tin  plate  in  this  country — was  both  de- 
nounced and  derided. 

Taxation  is  always  odious.  It  is  easy  to  excite  prejudice  against  any 
measure  that  is, charged  with  its  unnecessary  increase. 

It  requires  argument  and  practical  results  to  meet  such  charges,  and 
in  this  instance  there  was  no  time  for  either. 

The  result  was  that,  aided  by  a  congressional  gerrymander,  Major 
AlrKinlfv.  the  author  of  one  of  the  greatest  measures  of  the  kind  ever 
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placed  on  our  statute  books,  was  defeated  for  re-election  to  that  body  in 
which  he  had  served  with  such  patriotism"  and  distinction. 

He  was  not  alone  in  his  defeat.  There  were  crushing  defeats  for  the 
Republican  candidates  all  over  the  country.  His  measure  seemed  to  be 
condemned,  and  from  every  quarter  there  came  criticisms  for  its  author. 

It  was  a  dark  hour  for  protection,  a  dark  hour  for  the  Republican 
party,  and  especially  a  dark  hour  for  William  McKinley.  It  was  a  time 
that  would  have  made  most  men  waver;  but  not  so  with  him. 

The  defeat,  so  far  as  he  was  personally  concerned,  only  brought  out 
in  clearer  light  his  strong  qualities,  his  splendid  self-control,  his  confi- 
dence in  his  faith,  and  his  sublime  courage,  with  which  the  country  ha& 
since  become  so  familiar. 

At  the  first  appropriate  opportunity  he  answered  and  silenced  all 
criticism,  not  by  defending,  but  by  aggressively  resuming  the  advocacy 
of  his  measure,  and  proclaiming  that,  in  view  of  the  debates  and  the  re 
suits  of  the  law,  which  he  could  foresee,  and  all  would  soon  feel,  he  was 
more  a  protectionist  than  ever  before. 

The  operation  of  the  law  quickly  vindicated  his  judgment,  and  the 
next  year  the  rejected  congressman  was  made  governor  of  Ohio  as  a  re 
ward  for  his  services  in  securing  its  enactment,  after  a  spirited  campaign 
in  which  the  chief  decorations  at  political  meetings  were  tin  cups,  tin 
plates,  tin  horns,  and  all  kinds  of  tinware,  displayed  in  honor  of  the 
magic-like  establishment  and  success  of  the  tin  plate  mills  that  marked 
the  beginning  of  one  of  our  greatest  and  most  important  industries,  for 
which  we  are  indebted  to  him  alone. 

GOVERNOR  OF  OHIO. 

During  the  four  years  he  held  the  office  of  governor  of  Ohio  "the 
stars  in  their  courses  fought  for  him." 

The  elections  of  1892  resulted  in  the  choice  of  a  Democratic  Presi- 
dent, on  a  free  trade  platform,  supported  by  a  Democratic  Senate  and  a 
Democratic  House  of  Representatives. 

Mr.  Cleveland  had  scarcely  been  inaugurated  when  there  commenced 
a  most  disastrous  panic  and  business  paralysis. 

His  party  undertook  to  check  it  and  restore  prosperity  by  repealing 
the  McKinley  law  and  substituting  what  is  popularly  known  as  the  Wil- 
son-Gorman act,  but  this  seemed  to  make  matters  worse  rather  than  bet- 
ter, and  the  hard  times  continued  without  abatement  or  interraption. 

By  the  time  1896  was  reached  the  question  uppermost  in  every  man's 
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mind  was,  How  could  prosperity  be  restored? 

The  Democrats  said  by  free  silver;  the  Republicans  said  by  a  return 
to  the  policy  of  the  McKinley  law. 

That  settled  the  issues  and  determined  the  candidates. 

Long  before  the  National  Eepublican  Convention  met  in  St.  Louis  it 
was  known  who  would  be  its  nominee. 

That  body  only  registered  what  had  already  been  decreed. 

PRESIDENTIAL  CANDIDATE. 

The  canvass  that  followed  was  one  of  the  most  exciting,  most  closely 
contested  and  most  highly  educational  the  country  has  ever  known. 

From  the  hour  of  his  nomination  until  the  hour  of  his  victory,  Gov- 
ernor McKinley  bore  the  most  conspicuous  part. 

His  home  at  Canton  was  the  daily  scene  of  assembled  thousands  who 
came  from  all  parts  of  the  country  to  see  their  candidate  and  pledge  him 
their  devoted  support. 

To  the  visiting  clubs  and  delegates  he  was  almost  constantly  speak- 
ing. His  addresses  were  marvels  of  clear  and  elegant  expression;  no  two 
were  alike;  every  one  had  some  new  thought,  and  all  were  helpful  to  his 
cause.    Not  an  unwise  word  was  spoken. 

The  reserve  force,  the  sound  judgment  and  the  rare  versatility  he  dis- 
played gave  the  country  an  enlarged  conception  of  his  intellectual  stature 
and  gave  him  that  control  and  leadership  of  his  party  so  essential  to  the 
success  of  a  national  administration. 

AS  PRESIDENT. 

The  whole  country  realized  that  he  was  fitted  for  this  great  office,  and 
that  under  his  guidance  we  would  be  led  by  a  master  hand. 

Expectation  was  justified. 

His  first  official  act  was  to  convene  the  Congress  in  extraordinary 
session.  In  the  usual  way,  he  submitted  his  recommendations.  They 
were  promptly  accepted  and  enacted  into  law.  Instantly  the  spell  of 
stagnation  was  broken;  confidence  returned;  business  revived  and  the 
country  entered  upon  an  era  of  prosperity  without  a  precedent  in  the  his- 
tory of  this  or  any  other  nation. 

If  this  had  been  the  full  measure  of  his  work  it  would  have  been  suf- 
ficient to  have  endeared  him  to  all  the  people  and  to  have  ranked  him  as 
one  of  our  greatest  and  most  successful  Presidents;  but  it  was  only  the 
beginning,  only  one  chapter  of  a  whole  volume  of  mighty  history. 

His  fame  will  be  chiefly  associated  with  his  conduct  of  the  Spanish- 
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American  war,  the  freedom  of  Cuba,  the  acquisition  of  our  insular  terri- 
tories and  the  solution  of  the  many  difficult  and  far-reaching  problems 
arising  therefrom. 

He  did  not  seek  war;  on  the  contrary,  he  did  all  he  could  do  honora- 
bly to  avert  it ;  but  when  it  came  he  did  not  shrink  from  its  requirements. 

He  met  them  with  a  purpose  unselfishly  consecrated  to  the  honor  and 
glory  of  the  republic. 

He  was  in  reality,  as  in  name,  the  commander-in-chief  of  the  army 
and  the  navy  of  the  United  States. 

He  marshaled  our  forces  on  land  and  on  sea  and  struck  quick  and 
hard  and  everywhere. 

Not  a  regiment  was  organized,  not  a  ship  was  put  in  commission,  not 
a  movement  was  made,  not  a  battle  was  fought  except  with  his  personal 
knowledge,  approval  and  direction. 

The  unbroken  series  of  victories  that  crowned  our  arms  and  glori- 
fied our  flag  were  his  as  well  as  those  of  our  gallant  soldiers  and  sailors. 

There  has  been  much  acrimonious  debate  concerning  the  acquisition 
of  the  Philippines  and  the  policy  he  has  pursued  there. 

This  can  not  be  reviewed  without  trenching  upon  what  have  become 
partisan  political  questions,  which  some  might  object  to  the  discussion 
of  on  this  non-partisan  occasion;  but  it  can  be  said,  without  offending  the 
reasonable  sensibilities  of  any,  that  in  it  all  he  acted  only  from  a  sense  of 
duty  and  according  to  his  convictions  of  right  and  the  obligations  and 
interests  of  his  country. 

He  died  proud  of  his  work  in  that  respect,  and  in  the  just  expecta- 
tion that  time  will  vindicate  his  wisdom,  his  purpose  and  his  labors — and 

it  will. 

What  he  was  not  permitted  to  finish  will  be  taken  up  by  other  hands, 
and,  when  the  complete,  crowning  triumph  comes,  it  will  rest  upon  the 
foundations  he  has  laid. 

His  great  loss  to  the  country  will  not  be  in  connection  with  policies 
now  in  process  of  solution,  but  rather  in  connection  with  new  questions. 
What  he  has  marked  out  and  put  the  impress  of  his  great  name  upon  will 
receive  the  unquestioned  support  of  his  own  party  and  the  great  majority 
of  the  American  people. 

He  had  so  gained  the  confidence  of  his  followers  and  the  whole  coun- 
try in  his  leadership  that  practically  all  differences  of  opinion  on  new 
propositions  would  have  yielded  to  his  judgment. 
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HIS    LAST   SPEECH. 

The  progress  of  events  will  not  stop. 

"Unsolved  problems  have  no  respect  for  the  repose  of  nations." 

New  questions  will  arise — are  arising — have  arisen. 

With  his  calm,  clear  judgment  and  foresight,  he  saw  and  appreci- 
ated all  this.  His  last  speech  was  a  testimonial  to  this  fact.  It  was  in 
many  respects  the  ablest,  the  most  thoughtful  and  the  most  statesman- 
like utterance  he  ever  made.  It  was  the  triumphant  sequel  to  his  long 
years  of  sturdy  battle  for  a  protective  tariff:  a  complete  vindication  of  all 
his  predictions  in  that  behalf,  and,  at  the  same  time,  a  fitting  farewell  to 
the  American  people  whom  he  had  served  so  well. 

Who  can  exaggerate  the  gratification  he  must  have  experienced  in 
pointing  out  the  immeasurable  prosperity  that  has  resulted  from  the  ener- 
gizing effects  of  the  policies  he  had  done  so  much  to  sustain? 

Dwelling  upon  the  fact  that  we  had  now  reached  a  point  in  the  devel- 
opment of  our  industries  where  we  are  not  only  able  to  supply  our  home 
markets,  but  are  producing  a  large  and  constantly  increasing  surplus,  for 
which  we  must  find  markets  abroad,  he  reminded  us  that  if  we  would  se- 
cure these  markets  and  continue  these  happy  conditions  we  must  not  only 
maintain  cordial  relations  with  other  nations,  but  must  establish  sue"1 
reciprocal  relations  of  trade  as  will  enable  them  to  sell  as  well  as  to  buy„ 
and  that  in  this  great  work  we  should  utilize  the  protective  element  of 
existing  duties  where  it  is  no  longer  needed  for  purposes  of  protection. 

Over  the  details  there  will  doubtless  be  differences  of  opinion,  but  as 
to  the  general  proposition,  his  words  will  live  after  him  to  speak  with  de- 
cisive authority. 

Such  is  a  brief  epitome,  imperfectly  stated,  of  only  some  of  the  great 
public  services  of  this  great  son  of  our  great  state. 

But  he  no  longer  belpngs  to  us  alone.  We  long  ago  gave  him  to  the 
nation,  and  the  nation  has  given  him  to  the  world. 

There  is  no  place  in  all  Christendom  where  his  name  is  not  spoken 
with  admiration  and  cherished  with  affection. 

The  whole  world  mourns  with  us  and  pays  tribute  to  his  memory; 
not  because  of  his  public  services,  for  they  were  rendered  for  America, 
but  for  the  gentleness  of  his  nature  and  the  nobility  of  his  character.  In 
these  respects  he  is  without  a  rival  since  Sir  Philip  Sidney. 

HIS  PERSONALITY. 

He  was  of  splendid  presence,  of  pleasing  personality  and  of  polished 
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and  graceful  address.  There  was  110  court  in  Europe  where  his  manner 
and  deportment  would  not  have  commanded  the  highest  respect,  and  yet 
it  was  all  so  natural  and  free  from  simulation  or  affectation  that  he  was 
always.,  without  any  sacrifice  of  dignity  or  change  of  manner,  familiarly 
at  home  with  Abraham  Lincoln's  common  people  of  America. 

He  loved  his  countrymen  and  was  never  so  happy  as  when  in  their 
midst.  From  them  he  constantly  gathered  suggestions  and  ideas  and  wis- 
dom. The  cares  of  state  were  never  so  exacting  that  he  could  not  give 
consideration  to  the  humblest,  and  his  mind  was  never  so  troubled  that 
his  heart  was  not  full  of  mercy. 

HIS   ORATORY. 

As  a  public  speaker  he  had  few  equals.  His  voice  was  of  pleasing 
tone  and  unusual  carrying  power.  He  had  if  under  complete  control.  He 
could  adapt  it  perfectly  to  any  audience  or  any  subject.  It  was  always  in 
tune  with  the  occasion.  From  one  end  of  the  land  to  the  other  he  was 
constantly  in  demand  for  public  addresses.  He  responded  to  more  such 
calls  probably  than  any  other  orator  of  his  time.  Most  of  his  speeches 
were  of  a  political  character,  yet  he  made  many  addresses  on  other  sub- 
jects; but  no  matter  when  or  where  or  on  what  subject  he  spoke,  he  never 
dealt  in  offensive  personalities.  He  drove  home  his  points  and  routed  his 
antagonist  with  merciless  logic,  but  never  in  any  other  way  wounded  his 
sensibilities. 

MRS.   M'KINIiEY. 

The  remarkable  tale  is  not  all  told. 

No  language  can  adequately  tell  of  his  devoted  love  and  tender  affec- 
tion for  the  invalid  partner  of  all  his  joys  and  sorrows. 

Amidst  his  many  honors  and  trying  duties,  she  ever  reigned  supreme 
in  his  affections. 

The  story  of  this  love  has  gone  to  the  ends  of  the  earth,  and  is  writ- 
ten in  the  hearts  of  all  mankind  everywhere.  It  is  full  of  tenderness,  full 
of  pathos,  and  full  of  honor. 

It  will  be  repeated  and  cherished  as  long  as  the  name  of  "William  Mc- 
Kinley  shall  live. 

It  was  these  great  qualities  of  the  heart  that  gave  him  the  place  he 
holds  in  the  affections  of  other  peoples.  They  claim  him  for  humanity's 
sake,  because  they  find  in  him  an  expression  of  their  highest  aspiration. 

By  common  consent,  he  honored  the  whole  human  race,  and  all  the 
race  will  honor  him. 
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HIS    RELIGIOUS    CHARACTER. 

But  he  was  more  than  gentle. 

He  was  thoroughly  religious,  and  too  religious  to  be  guilty  of  any 
bigotry. 

His  broad,  comprehensive  views  of  man  and  his  duty  in  his  rela- 
tions to  God  enabled  him  to  have  charity  and  respect  for  all  who  differed 
from  his  belief. 

'    His  faith  solaced  him  in  life,  and  did  not  fail  him  when  the  supreme 
test  came. 

When  he  realized  the  work  of  the  assassin,  his  first  utterance  was  a 
prayer  that  God  would  forgive  the  crime. 

As  he  surrendered  himself  to  unconsciousness,  from  which  he  might 
never  awake,  that  surgery  could  do  its  work,  he  gently  breathed  the 
Lord's  Prayer,  ''Thy  Kingdom  come,  Thy  will  be  done." 

And  when  the  dread  hour  of  dissolution  overtook  him  and  the  last 
touching  farewell  had  been  spoken,  he  sank  to  rest  murmuring,  "Nearer, 
My  God,  to  Thee." 

This  was  his  last  triumph,  and  his  greatest.  His  whole  life  was  given 
to  humanity,  but  in  his  death  we  find  his  most  priceless  legacy. 

The  touching  story  of  that  death-bed  scene  will  rest  on  generations 
yet  unborn  like  a  soothing  benediction. 

Such  Christian  fortitude  and  resignation  give  us  a  clearer  conception 
of  what  was  in  the  apostle's  mind  when  he  exclaimed,  "0  death,  where  is 
thy  sting?  0  grave,  where  is  thy  victory?" — Cincinnati  Commercial 
Tribune,  September  20,  1901. 
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CONFIRMATION  OF  LEONARD  WOOD. 


January  4,  1904.— Ordered  to  be  printed  in  confidence  for  the  use  of  the  Senate. 


Mr.  Foraker,  a  member  of  the  Committee  on  Military  Affairs,  sub- 
mitted the  following 

REPORT 

OF  HIS  REASONS  FOR  FAVORING  THE  CONFIRMATION  OF  THE 
NOMINATION  OF  BRIG.  GEN.  LEONARD  WOOD  TO  BE  A  MAJOR- 
GENERAL.,  UNITED  STATES  ARMY. 


The  Committee  on  Military  Affairs,  having  reported  favorably  the 
nomination  of  Brig.  Gen.  Leonard  Wood  to  be  a  major-general  of  the 
United  States  Army,  the  undersigned,  a  member  of  that  committee, 
respectfully  submits  the  following  in  support  thereof: 

Mr.  Estes  G.  Rathbone  made  certain  objections  to  the  confirmation 
of  General  Wood  in  the  form  of  charges,  of  which  the  following 
is  a  copy: 

I  charge  General  Wood — 

1.  With  issuing  orders  and  instructions  to  the  courts  in  the  postal 
cases,  in  violation  of  article  387  of  the  Penal  Code  of  Cuba,  and  in  a 
manner  prejudicial  to  the  rights  and  interests  of  those  under  trial. 

2.  With  authorizing  the  use  of  ex  parte  depositions  in  the  postal 
cases,  a  proceeding  which  is  contrary  to  the  law  and  the  principles  of 
law.  and  in  this  case  contrary  to  instructions  given  by  the  Secretary 
of  War. 

3.  With  accepting  gifts  from  an  organization  commonly  known  as 
Jai  Alai,  to  which  he  had  granted  a  ten  years'  exclusive  concession, 
the  same  being  a  violation  of  the  so-called  Foraker  law,  which  pro- 
hibited the  granting  of  franchises  or  concessions  during  the  occupation 
of  the  island  by  the  American  authorities.  The  acceptance  of  these 
gifts  constitutes  a  violation  of  article  397  of  the  Penal  Code  of  Cuba. 

'  4.  I  also  charge  him  with  complicity  with  another  Army  officer  in 
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the  preparation  and  publication  of  an  article  reflecting  discreditably 
upon  their  ranking  officer,  in  violation  of  an  accepted  canon  of 
military  service,  and  constituting  an  offense  commonly  known  as 
"conduct  unbecoming  an  officer  and  a  gentleman." 

5.  I  charge  him  with  directing  and  causing  the  auditor  of  Cuba, 
by  a  military  order,  to  violate  the  law  in  the  treatment  of  accounts. 

6.  I  charge  him  with  utilizing  the  services  of  an  ex-convict  with 
whom  he  was  in  intimate  personal  association  in  an  effort  to 
displace  his  superior  officer,  and  by  such  means  to  secure  to  himself 
the  vacancy  thus  created. 

Incidental  to  these  are  many  minor  charges. 

Evidence  and  testimony  in  support  of  these  and  other  allegations  is 
included  among  the  documents  submitted  to  the  committee. 

Mr.  Rathbone  testified  at  length,  and  submitted  numerous  exhibits 
in  support  of  his  charges. 

In  addition  to  the  testimony  of  Mr.  Rathbone,  at  his  request,  the 
committee  subpoenaed  and  examined  a  number  of  witnesses,  and  also, 
at  his  request,  called  for  official  information  from  the  War  Depart- 
ment and  other  sources. 

In  the  examination  of  Mr.  Rathbone  and  the  other  witnesses 
produced  by  him,  or  subpoenaed  at  his  request,  the  utmost  latitude 
was  given  by  the  committee. 

Every  witness  was  allowed  to  testify  as  to  any  fact  of  which  he 
might  have  knowledge  and  desired  to  speak,  without  regard  to 
whether,  in  the  estimation  of  the  committee,  the  same  was  relevant, 
competent,  or  important  as  testimony  with  respect  to  the  charges 
under  consideration. 

The  only  restriction  of  the  committee  was,  that  purely  hearsay 
testimony  should  not  be  received;  and  this  restriction  was  not  in 
all  cases  adhered  to;  on  the  contrary,  a  number  of  witnesses  were 
allowed  to  state  what  had  been  told  them  in  regard  to  facts  con- 
cerning which  they  disavowed  having  any  personal  knowledge. 

This  statement  is  made  because  of  the  fact  that  it  was  widely 
published  in  the  newspapers  during  the  progress  of  the  investigation 
that  the  committee  were  applying  the  strict  rules  of  the  courts 
with  respect  to  the  admission  of  testimony  and  that,  on  that  account, 
it  was  made  difficult    to  establish  the  charges  preferred. 

It  will  be  observed  that  the  rule  adopted  by  the  committee  was 
one  allowing  as  wide  latitude  as  could  be,  under  all  the  circum- 
stances,  reasonably  asked  or  expected. 

In  General  Wood's  behalf  a  statement  was  submitted,  with 
exhibits,  which  had  been  made  by  him  to  the  Committee  on  Rela- 
tions with  Cuba,  in  answer  to  a  statement  made  before  that  com- 
mittee by   Mr.   Rathbone, 

The  Secretary  of  War  appeared  before  the  committee  and  testi* 
tied   upon    all    the    charges   and    points    made    that    involved    in    any 
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way  the  War  Department  or  to  which  the  War  Department  had 
an}T  official  relation. 

All  this  testimony  is  printed  in  the  record  in  the  order  in  which 
it  was  received. 

An  examination  of  it  will  disclose  that  some  of  the  exhibits  and 
statements  are  duplicated.  This  occurred  because  of  the  order  in 
which  the  testimony  and  exhibits  were  received  and  the  connection  in 
which  the  various  papers  referred  to  are  mentioned  by  the  several 
witnesses. 

It  will  be  further  observed  that  a  great  deal  of  the  testimony  is 
irrelevant  and  without  any  importance  whatever  so  far  as  the  charges 
preferred  by  Mr.  Rathbone  are  concerned  or  on  any  other  account 
having'  reference  to  this  investigation. 

For  this  reason,  instead  of  analyzing  the  testimony  of  each  witness, 
it  is  thought  that  it  will  simplify  the  result  of  the  investigation  to 
take  up  the  charges  in  the  order  in  which  the}T  were  preferred  and 
indicate  what  relevant  testimony  was  submitted  for  and  against  them, 
respectively. 

Proceeding  in  this  order,  the  first  charge  is  as  follows: 

1.  I  charge  General  Wood  with  issuing  orders  and  instructions  to 
the  courts  in  the  postal  cases  in  violation  of  article  387  of  the  Penal 
Code  of  Cuba  and  in  a  manner  prejudicial  to  the  rights  and  interests 
of  those  under  trial. 

Article  387  of  the  penal  code  of  Cuba  referred  to  reads  as  follows: 

Art.  387.  The  administrative  or  military  official  who  shall  give 
orders  or  intimations  to  a  judicial  authority  relating  to  causes  or  ques- 
tions in  controversy  whose  cognizance  or  decision  is  of  the  exclusive 
competency  of  courts  of  justice  shall  incur  the  penalties  of  suspension 
in  its  minimum  and  maximum  degrees,  and  a  fine  of  from  625  to  6,250 
pesetas. 

The  orders  referred  to  in  charge  No.  1  as  having  been  issued  in 
violation  of  this  article  are  found  in  the  record  at  pages  46-49. 
They  are  as  follows: 

Mr.  Alfredo  Poey,  who  alleges  to  be  an  attorney  for  the  military 
governor  of  Cuba,  appears  before  the  court,  requesting  that  the  whole 
court  should  go  to  the  military  governor's  office  in  order  to  be  informed 
of  certain  facts  wThich  the  court  should  be  cognizant  of.  Thereupon 
the  judge  ruled,  etc.  (The  judge  complied  with  the  order,  and  the 
record  so  shows.) 

2.  In  the  same  proceeding  appears  another  record,  according  to 
which,  on  the  17th  day  of  May,  1900,  a  certain  Mr.  Albert  Wright, 
alleging  to  be  an  attorney,  appears  before  the  judge  and  says: 

That  by  direction  of  the  military  government,  and  according  to  a 
letter  which  he  will  produce  later,  he  informs  the  judge  that  it  is  the 
desire  of  the  military  governor  that  Mr.  E.  P.  Thompson,  Eduardo 
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Moya,  and  Jorge  Mascaro  should  be  released  from  custody,  under  a 
bond  of  $1,000  for  the  first-named  defendant,  and  $2,000  for  each  of 
the  two  others,  and  that  the  consul  of  Denmark,  who  is  present  with 
them,  will  sign  the  bond,  as  he  is  good  security  therefor. 

3.  Volume  1,  page  78,  appears  the  following: 

Headquarters,  Division  of  Cuba, 

Habana,  May  17,  1900. 
Sr.  Ramon  Baranaga, 

Judge  of  First  Instance,  District  of  Cathedral,  City. 
Sir:  In  the  case  of  the  three  employees  of  the  post-office  arrested 
3^esterday  you  are  authorized  to  fix  the  bail  as  follows: 

In  the  case  of  E.  P.  Thompson $1,000 

In  the  case  of  E.  E.  Moya ■--     1,  500 

In  the  case  of  Jorge  F.  Mascaro 1,  500 

Very  respectfully, 

Leonard  Wood, 
Military  Governor. 

4.  Volume  1,  page  145: 

Headquarters  Division  of  Cuba, 

ttabana,  May  28,  1900. 
Sr.  Ramon  Baranaga, 

Judge  of  First  Instance  and  Instruction, 

District  of  Cathedral,  Habana. 

Sir:  Confirming  the  verbal  instructions  given  you  a  few  days- since 
by  the  military  governor  in  the  post-office  cases,  he  requests  that  you 
will  not  proceed  against  any  persons  connected  with  the  matter  pend- 
ing the  investigation  now  being  had  until  you  receive  the  instructions 
from  him  or  from  Mr.  Conant,  who  is  acting  as  special  attorney  for 
the  Government  in  the  matter. 
Respectfully,  yours, 

W.  V.  Richards, 
Adjutant-  General. 

5.  Volume  1,  page  147: 

Headquarters  Division  of  Cuba, 

Habana,  May  W,  1900. 

To  the  Chief  of  Police  of  Habana. 

Sir:  The  military  governor  directs  suspension  of  the  arrest  of  Mr. 
Reeves,  assistant  auditor  post-office,  until  further  orders,  for  reasons 

of  public  benefit. 

W.  V.  Richards, 
Adjutant- General. 

(5  Note.)  Official  copy  respectfully  forwarded  by  direction  of  the 
military  governor  to  the  judge  of  the  first  instance  and  instruction, 
Cathedral  district,  Habana,  for  his  information  and  guidance. 

W.  V.  Richards, 
Adjutant-  General. 
Habana,  May  31,  1901. 
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6.  In  volume  1,  page  149,  in  the  following-  order: 

Headquarters  Division  oe  Cuba, 

Hahana,  May  29,  1900. 

lo  the  Judge  of  First  Instance, 

Cathedral  District,  Hahana. 
Sir:  The  military  governor  desires   me  to  inform  you  that  Mr  . 
Corydon  M.  Rich  has  been  accepted  as  a  witness  for  the  State,  and  it 
is  not  the  intention  of  the  Government  to  enter  prosecution  against 
him  unless  he  should  be  shown  to  have  directly  profited  by  the  mis- 
doings of  Neely. 

Very  respectfully,  W.  V.  Richards, 

Adjutant-  General. 

7.  Volume  1,  page  152: 

Headquarters  Division  of  Cuba, 

Hahana,  June  1,  1900. 
To  the  Judge  of  Cathedral,  Hahana,  Cuba. 

Sir:  The  military  governor  directs  me  to  inform  you  that  he  with- 
draws his  request  for  the  suspension  of  arrest  of  Dr.  Reeves.     The 
mandate  of  the  court  can  now  be  carried  out  and  the  arrest  made. 
Veiy  respectfully, 

W.  V.  Richards, 
Adjutant-  General. 

8.  Volume  2,  page  217. 

Habana,  June  8, 1900. 
Hon.  Ramon  Baranaga, 

Judge  of  the  First  Instance  and  Instruction, 

District  of  Cathedral,  Hahana. 
Dear  Sir:  I,  as  attorney  for  the  military  governor  of  Cuba  in  the 
matter  of  the  criminal  case  against  C.  W.  F.  Neely  and  others  charged 
with  malversation  of  funds  of  the  department  of  posts,  beg  to  inform 
you  that  1  have  appointed  Mr.  Alfredo  Poey,  Mr.  Albert  Wright, 
Mr.  Charles  J.  Metz,  Mr.  J.  F.  Darling,  and  Mr.  Horace  Van  De 
Veldo  as  my  assistants  in  the  matter,  and  that  they  are  authorized  to 
communicate  to  you  the  desire  of  the  military  governor  in  the  case. 

I  also  beg  to  inform  you  that  I,  as  such  attorney,  hereby  ratify  all 
steps  that  my  assistants  have  made  in  the  case. 

9. 

Ardsley  on  Hudson,  July  27,  1900. 

Colonel  Scott, 

Adj  utant-  General ,  Hahana : 
Direct  Rathbone's  arrest  by  proper  authorities  at  once.     Bail  should 
be  at  least  $25,000.     Under  no  circumstances  permit  his  escape  before 
arrest  by  court.     Developments  here  render  this  action  imperative. 
Present  official  copy  of  this  telegram  to  the  court. 

Wood. 
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10. 

New  York,  July  28. 
Scott,  Adjutant- General,  Habana: 

Telegram  sent  you  yesterday  in  reference  to  postal  eases  was  not 
intended  to  be  mandatory  upon  the  judge  as  to  amount,  but  a  sugges- 
tion based  upon  the  gravity  of  the  situation  here.     Sail  this  morning. 

Wood. 

(See  p.  341,  record.) 

11.  Headquarters,  Division  of  Cuba, 

Habana,  November  12,  1901. 
The  Secretary  of  Justice,  Habana. 

Sir:  The  military  governor  directs  me  to  inform  }7ou  that  by  reason 
given  by  Mr.  Alfredo  Zayas,  counsel  for  Mr.  Neely  in  the  post-office 
cases,  he  has  granted  an  extension  of  ten  days  to  the  term  given  by  the 
law  to  file  answers. 

The  military  governor  directs  that  you  inform  the  audiencia  of  this 
decision  with  such  instructions  as  you  may  consider  necessary. 

H.  L.  Scott, 

Adjutant-  Gene?'al. 

Note. — The  above  order  was  transmitted  to  the  court  on  November 
14,  1901,  and  the  court  on  the  same  day  ruled  as  follows:  "In  view 
of  what  is  stated  in  the  foregoing  communication  the  term  pre- 
scribed by  law  to  file  answers  is  extended  for  ten  days  more." 

ORDERS  WITHIN  AUTHORITY  OF  MILITARY  GOVERNOR. 

With  respect  to  charge  No.  1  it  is  to  be  observed,  in  the  first  place, 
that  General  Wood,  as  military  governor  of  Cuba,  had  vested  in  him- 
self not  only  all  executive  but  also  all  legislative  authority. 

By  virtue  of  that  fact  it  was  within  his  power  to  at  any  time  alter, 
amend,  or  repeal  article  387. 

If,  therefore,  his  action  in  issuing  the  orders  in  question,  or  any  of 
them,  was  inconsistent  with  that  provision,  such  action  must  be  held 
to  be  pro  tanto  a  modification  or  amendment  of  that  article;  just  as 
a  subsequent  act  of  any  legislative  body  would  be  held  to  be  an 
amendment  or  modification  or  repeal  of  a  prior  act  of  the  same  body 
with  which  it  was  inconsistent  or  in  conflict. 

The  charge  made  ignores  and  disregards  this  character  and  power 
of  the  military  governor,  and  for  that  reason,  if  there  were  none 
other,  it  could  not,  in  the  nature  of  things,  be  sustained  by  such  proof 
as  has  been  offered. 

But,  in  the  second  place,  there  arises  a  question  of  construction. 

It  is  not  every  order  or  intimation  "to  a  judicial  authority  relating 
to  causes  or  questions  in  controversy1'  that  is  prohibited  by  article 
387,  but  only  such  orders  and  intimations  as  relate  "to  causes  or  ques- 
tions in  controversj7  whose  cognizance  or  decision  is  of  the  exclusive 
competency  of  courts  of  justice,"  etc. 
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What  are  the  orders  and  intimations  of  which  the  courts  have 
"exclusive"  competency  becomes  therefore  an  important  question  in 
considering  these  orders. 

The  military  governor  could,  in  the  exercise  of  his  powers,  not 
onlv  alter,  amend,  or  repeal  laws  and  require  conformance  therewith, 
but  he  could  also  not  only  control  but  even  abolish  the  court  entirely 
if  he  thought  such  action  would  promote  the  public  good. 

It  does  not  affect  the  case  that  such  a  government  was  of  arbitrary 
and  autocratic  character,  for  that  was  what  it  was  intended  to  be,  and 
what  military  governments  always  are. 

They  are  provided  only  in  cases  of  necessity  for  such  situations 
as  follow  war  and  the  consequent  disorganization  of  society,  and 
are  intended  to  last,  so  far,  at  least,  as  our  experience  is  concerned, 
only  until  peace,  order,   and  civil  government   can    be   substituted. 

While  such  governments  are  thus  arbitrary  in  character  they  are 
not  necessarily  harsh  or  unjust.  They  are. amenable  to  the  national 
government  that  creates  them,  and  that  fact,  coupled  with  public 
sentiment  and  enlightened  and  patriotic  purpose,  has  always  been 
sufficient,  in  our  experience,  to  restrain  abuses  and  secure  happy 
results. 

With  this  view  of  the  relation  of  the  military  governor  of  Cuba  to 
the  courts  of  that  island  in  mind,  no  argument  is  needed  to  show  that 
the  orders  cited  in  support  of  this  charge  are  clearly  within  the 
power  of  the  military  governor  to  make,  and,  therefore,  were  not 
orders  or  intimations  relating  to  causes  or  questions  within  the 
"exclusive  competency "  of  the  courts  under  article  387,  so  far  as 
the  military  governor  was  concerned,  however  they  might  be  as  to 
others. 

But  aside  from  his  general  powers  as  military  governor,  General 
Wood  acted  in  the  prosecution  of  the  postal  fraud  cases  under 
special  instructions  from  the  Secretary  of  War  that  specifically 
devolved  upon  him  all  the  powers,  duties,  and  responsibilities  of  a 
prosecuting  officer,  and  thus  made  applicable  to  him  in  that  prosecu- 
tion the  following  provisions  of  the  Spanish  criminal  code  then  in 
force  in  Cuba,  namely: 

Art.  306.  In  accordance  with  the  provisions  of  the  foregoing  chap- 
ter, judges  of  examination  shall  conduct  the  sumario  of  public  crimes 
under  the  direct  supervision  of  the  public  prosecutor  of  the  court  of 
competent  jurisdiction. 

The  supervision  shall  be  exercised  either  by  the  public  prosecutor 
establishing  himself  in  person  or  through  one  of  his  assistants  at  the 
side  of  the  examining  judge  or  by  means  of  detailed  certified  state- 
ments, sufficiently  explicit,  which  shall  be  transmitted  to  him  by  the 
examining  judge  at  periodical  intervals  and  as  often  as  requested,  the 
public  prosecutor  being  permitted  in  the  latter  case  to  submit  his 
remarks  in  a  respectful  communication  and  his  petitions  by  requisi- 
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tions  equally  respectful.  He  may  also  delegate  his  functions  to  the 
municipal  prosecuting  officials. 

Art  311.  The  judge  conducting  the  sumario  shall  take  all  the  steps 
which  may  be  suggested  to  him  by  the  prosecuting  officials  or  by  the 
private  complainant,  if  he  does  not  consider  them  useless  or  prejudicial. 

An  appeal  may  be  taken  from  all  decisions  refusing  to  take  the 
steps  requested,  which  appeal  shall  be  allowed  for  review  only  before 
the  proper  audiencia  or  court  of  competent  jurisdiction     *     *     *     . 

That  General  Wood  was  especially  directed  and  instructed  by  the 
War  Department  with  respect  to  the  prosecution  of  the  postal  fraud 
cases  is  shown  by  the  testimony  of  the  Secretary  of  War  at  page  790 
et  seq.  of  the  record. 

In  fact,  the  Secretary  states  repeatedly  in  the  course  of  his 
testimony  that  he  was  familiar  with  and  in  large  part  directed  and 
entirely  approved  every  step  that  was  taken  by  General  Wood  in 
connection  with  these  cases,  and  that  he  still  approves  and  regards 
as  reasonable  and  proper  all  that  General  Wood  is  shown  to  have 
done  in  that  behalf. 

In  the  mere  fact,  therefore,  that  General  Wood  made  orders  of 
the  general  character  of  those  mentioned,  there  is  no  evidence  of 
airy  usurpation  of  authority  or  power  or  of  any  illegal  or  wrongful 
act  on  his  part. 

It  follows  that  if  he  is  to  be  censured  at  all  on  account  of  these 
orders  it  must  be  because  of  their  nature  or  their  object  or  their 
wrongful  or  oppressive  effect  on  some  one. 

This  brings  us  to  an  examination  of  them;  and  in  order  that  such 
examination  may  be  intelligent,  it  is  necessary  to  recall  the  situation 
with  which  General  Wood  was  dealing. 

POSTAL   FRAUDS. 

The  occupation  of  Cuba  by  the  United  States  commenced  January 
1.  1899. 

Among  other  things  we  undertook  was  the  establishment  for  the 
island  of  a  complete  system  of  postal  service  modeled  after  our  own. 

Mr.  Rathbone  was  placed  in  charge  of  this  work  b}-  the  Postmaster- 
General  of  the  United  States,  with  the  title  of  director  of  posts — 
afterwards  changed  by  himself  to  director-general  of  posts. 

As  director  of  posts  he  was  given  ""general  supervision  and 
control  of  the  postal  service  of  the  island,  cooperating  with  the 
military  commander,  subject  to  such  rules  and  regulations  as  may 
from  time  to  time  be  promulgated  by  the  Post-Office  Department." 
(Exhibit  9,  Order,  No.  534,  P.  M.  G.,  p.  241,  record.) 

In  other  words,  Mr.  Rathbone,  by  virtue  of  this  official  position, 
became  and  was  the  responsible  head  of  the  postal  system  organized 
and  put  into  operation  by  the  United  States  in  the  island  of  Cuba. 
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As  such,  he  established  the  different  departments  and  bureaus  thereof 
and  appointed  the  respective  heads  and  chiefs  of  the  same. 

Thus  it  was  that  he  established  the  bureau  of  postal  accounts 
(G.  O.,  No.  12,  Exhibit  4,  p.  233,  record)  and  appointed  W.  II. 
Reeves  chief  of  the  same;  and  the  bureau  of  finance  (G.  O.,  No.  4, 
Exhibit  6,  p.  234,  record)  and  placed  C.  W.  F.  Neely  in  charge 
of  the  same. 

Other  bureaus  and  departments,  not  necessary  for  present  purposes 
to  be  mentioned  here,  were  organized  and  officered  in  the  same  wa}\ 

To  enable  the  system  to  go  into  operation,  the  Post-Office  Depart- 
ment at  Washington  surcharged  postage  stamps  of  the  United  States, 
by  printing  "Cuba"  over  their  face,  to  the  amount  of  $522,000,  and 
delivered  them  to  the  chief  of  the  bureau  of  finance  for  Cuba  for 
use  until  stamps  specially  prepared  for  Cuba  could  be  printed  and 
furnished. 

.  Local  postmasters  were  appointed  for  the  various  cities  and  local- 
ities throughout  the  island  where  post-offices  were  established, 
with  all  proper  and  necessaiw  help  of  deputies,  assistants,  clerks, 
carriers,  etc. 

Early  in  1900,  before  the  system  had  been  completely  organized 
and  put  into  operation  throughout  the  island,  Colonel  Burton,  the 
inspector-general  of  the  military  division  of  Cuba,  reported  to  the 
military  governor  and  to  the  War  Department  that  his  inspection 
of  postal  accounts  showed  irregularities  of  the  gravest,  most  alarm- 
ing, and  far-reaching  character.  It  was  soon  discovered  that  Neely, 
Reeves,  and  others  were  guilty  of  the  grossest  frauds;  and  May  5, 
1900,  Neely,  then  absent  from  Cuba,  was  arrested  at  Rochester,  N.  Y. 
Other  arrests  quickly  followed  and  everybody  on  duty  in  the  island 
was  startled  and  excited,  while  the  whole  American  people  felt  morti- 
fied and  outraged  to  have  such  shame  and  disgrace  brought  upon 
them  while  administering  such  a  trust.  There  was  universal  and  just 
demand  for  the  punishment  of  the  offenders. 

On   May   12,   1900,    the   investigations   and   developments   having 

involved  Mr.  Rathbone,  the  Postmaster-General  wrote  him  as  follows 
(p.  243,  record): 

Office  of  the  Postmaster-General, 

Washington,  D.  C,  May  12,  1900. 
Sir:  1  have  to-day,  for  the  first  time,  seen  certain  of  your  bills  as 
director-general  of  posts,  which  were  brought  here  by  Colonel  Burton. 
Some  of  these  bills  are  not  only  without  authority  or  justification,  but 
are  scandalous  and  never  should  have  been  passed  or  paid.  The  auditor, 
who  was  responsible  to  a  different  department,  was  inexcusable  in 
allowing  them,  and  your  action  in  presenting  them  for  allowance  is 
grossly  reprehensible.  Without  waiting  for  a  review  and  reconsider- 
ation of  these  bills  by  a  rightful  audit,  you  should  at  once  reimburse 
to  the  island  treasury  the  sums  thus  improperly  paid. 
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Independent  of  the  accounts  referred  to,  your  disobedience  of  the 
President's  order,  communicated  to  you  with  explicit  instructions, 
directing  that  requisitions  made  upon  the  governor-general  for  any 
deficiency  in  the  postal  revenue  must  have  the  approval  of  the  Post- 
master-General, admits  of  no  palliation. 

This  letter  will  be  handed  to  you  by  Capt.   William  B.   Smith, 
inspector  in  charge  of    the  Washington   division,  who,  as  you  are 
informed  by  another  communication  of  this  date,  proceeds  to  Cuba 
under  orders  to  make  a  thorough  investigation. 
Respectfully,  yours, 

Ch.  Emory  Smith, 

Postm  aster-  Gen  eroJ. 
Hon.  E.  G.  Rathbone, 

Director-  General  of  Posts,  Habana,  Cuba. 

At  practically  the  same  time  Hon.  J.  L.  Bristow,  Fourth  Assistant 
Postmaster-General,  was  sent  to  Cuba,  and,  on  May  19,  190O,  Rath- 
bone  was  suspended  and  Bristow  assumed  the  duties  of  his  office,  as 
acting  director-general  of  posts.     (P.  3-16,  Record.) 

June  28,  1900,  Mr.  Bristow  returned  to  the  United  States  and  filed 
with  the  War  Department  an  elaborate  report  of  the  results  of  the 
investigations  that  had  been  made. 

Upon  examination  of  the  same,  the  Secretary  of  War  ordered 
General  Wood  to  return  to  the  United  States  for  consultation.  Upon 
his  arrival  at  Washington,  the  Secretary  of  War  communicated  to 
him  the  nature  of  Mr.  Bristow's  report.  According  to  this  report, 
the  postal  funds  and  resources  of  Cuba  had  been  fraudulently  depleted 
and  robbed  by  Neely,  Reeves,  and  others,  to  the  amount— as  nearly 
as  could  be  ascertained — of  more  than  $130,000. 

The  frauds  and  offenses  committed  were  shown  by  the  report  to 
have  been  of  many  kinds,  embracing  misappropriation  of  funds, 
embezzlement,  obtaining  money  under  false  pretenses,  forgery,  and 
falsification  of  accounts,  but  the  most  startling  item  set  forth  in  the 
list  of  crimes  committed  was  in  connection  with  the  destruction  of  a 
portion  of  the  surcharged  stamps  still  unused,  when,  on  or  about 
August  31,  1899,  Neely,  the  chief  of  the  bureau  of  finance,  was  fur- 
nished with  an  adequate  supply  of  the  new  stamps  that  had  been 
specially  prepared  and  printed  at  Washington  for  use  in  Cuba. 

It  was  found  by  the  expert  accountants,  and  so  reported  by  Mr. 
Bristow,  that  of  the  total  amount  of  $522,000  of  surcharged  stamps 
received  from  Washington  prior  to  August  31,  1899,  the  full  amount 
of  $22<s.74o.!i4  had  been  issued  and  delivered  to  bonded  postmasters 
throughout  the  island,  and  that  credit  therefor  had  been  duly  given 
in  the  proper  accounts.  There  could  not,  therefore,  be  still  on  hand 
unused  more  than  the  balance  remaining  after  deducting  from  $522,000, 
the  full  amount  originally  delivered,  the  sum  of  $228,740.94,  the 
amount  issued  to  bonded  postmasters  and  duly  credited,  or  $293,259.06. 
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This  balance  of  surcharged  stamps  should  have  been  returned  to 
Washington,  and  the  account  of  the  same  there  closed,  upon  due 
verification,  with  the  proper  credit  therefor.  But,  upon  representa- 
tion b}T  Neely  that  he  needed  the  room  they  occupied  in  the  vault 
where  they  were  deposited,  Rathbone,  as  director-general  of  posts 
instead  of  ordering  them  returned  to  Washington,  appointed  Neely 
their  custodian,  who  stood  charged  with  the  same,  and  Reeves,  the 
chief  of  the  bureau,  who  kept  the  accounts,  together  with  Delano 
Marfield,  who  was  then  acting  as  chief  of  the  bureau  of  registration, 
a  commission  to  destroy  the  same. 

Mr.  Marfield,  who  appears  to  have  had  nothing  to  do  with  any  of 
the  frauds,  described  under  oath,  as  shown  by  Mr.  Bristow's  report, 
how,  under  the  direction  of  Neely,  the  stamps  were  removed  in 
packages  from  the  vault  and  taken  to  a  furnace,  where  they  were  cast 
into  the  flames  and,  as  he  supposed,  destroyed,  to  the  amount,  on 
September  11,  1899,  of  $310,000  and  on  December  13,  1899,  of 
$82,589.37,  making  a  total  of  $392,589.37. 

There  was  no  opening  or  counting  of  the  contents  except  of  a  few 
of  the  packages,  and  there  was  no  calling  off  or  checking  as  the 
destruction  proceeded  except  by  Neely  and  Reeves. 

A  report  of  the  transaction,  signed  by  Neely,  Reeves,  and  Mar- 
field was  then  made  to  Rathbone,  saying  that  there  had  been 
destroyed  in  the  manner  shown  the  amount  of  $392,589.37,  or 
$99,330.31  more  than  they  could  possibly  have  to  destroy  if  the 
entire  balance  then  unused  had  been  destroyed.  Rathbone  there- 
upon ordered  Neely  to  be  credited  accordingly. 

It  was  further  found  that  small  amounts  of  surcharged  stamps 
were  afterwards  discovered  to  have  been  undestroyed,  out  of  which 
sales  were  made  from  time  to  time  to  stamp  collectors,  and  which 
were  in  several  instances,  to  the  amount  of  $100  in  each  instance, 
being  used  and  credited  in  other  ways,  showing  that  the  whole 
amount  of  the  true  balance  had  not  been  destroyed. 

Briefly  stated,  General  Bristow's  report  showed  that  Neely  thus 
received  a  false  credit  on  account  of  the  alleged  destruction  of  sur- 
charged stamps  of  not  less  than  $100,000. 

Rathbone's  relation  to  this  transaction  was  shown  by  General 
\  Bristow's  report  to  be  of  such  character  that  both  the  Secretary  of 
War  and  General  Wood  were  of  the  opinion  that  he  was  in  complicity 
with  Neely  and  Reeves  in  the  fraud  perpetrated  in  connection  with  the 
destruction  of  the  surcharged  stamps;  and  it  was  further  shown  by 
|  the  report  that  he  was,  in  the  opinion  of  Mr.  Bristow,  guilty  of 
numerous  frauds  of  various  kinds  on  his  own  account. 

Whether  he  was  guilty  of  any  of  the  offenses  so  charged  or  entirely 
innocent  of  the  same  it  was  not  the  province  of  the  committee  to  deter- 
mine, and  the  committee  did  not  make  any  investigation  with  such  a 
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purpose  in  view.  The  object  of  the  investigation  was  to  ascertain 
whether  there  was  any  basis  for  the  charges  made  by  Rathbone  against 
( reneral  Wood,  and  the  reference  to  the  postal  frauds  in  Cuba  and  the 
report  of  General  Bristow  as  to  Rathbone's  apparent  connection  there- 
with is  made  merely  to  show  the  situation  as  then  presented  with 
which  General  Wood  had  to  deal,  and  thus  shed  light  on  the  orders  he 
made,  of  which  there  is  complaint. 

CHARACTER  OF  ORDERS. 

Looking  now  at  those  orders  in  this  light,  it  will  be  observed  that 
all  of  them  relate  to  the  preliminary  stages  of  the  prosecution,  while 
it  was  }ret  before  the  court  of  first  instance,  and  that  they  have 
reference  to  the  amount  of  bail  that  should  be  required  in  certain 
cases,  the  time  of  arrest  or  suspension  of  arrest  in  one  or  two  cases, 
and  matters  purely  of  an  executive  and  police  character;  and  not  one 
of  them  is  complained  of  as  working  any  harm  to  airy  one  or  as  being 
oppressive  upon  anybody,  except  only  that  of  July  27,  1900,  fixing 
the  amount  of  bail  in  the  case  of  Rathbone  at  $25,000  (being  No.  9  of 
the  orders  complained  of). 

This  order,  to  be  rightly  judged,  must  be  read  in  connection  with 
General  Wood's  telegram  of  July  28.  These  two  telegrams  wrere  as 
follows: 

Ardsley  on  Hudson,  July  27,  1900. 
Colonel  Scott, 

Adjutant-  General,  Habana: 

Direct  Rathbone's  arrest  by  proper  authorities  at  once.  Bail  should 
be  at  least  $25,000.  Under  no  circumstances  permit  his  escape  before 
arrest  by  court.  Developments  here  render  this  action  imperative. 
Present  official  copy  of  this  telegram  to  the  court. 

Wood. 

And 

New  York,  July  28. 
Scott,  Adjutant- General,  Habana: 

Telegram  sent  you  yesterda}7  in  reference  to  postal  cases  was  not 
intended  to  be  mandatoiy  upon  the  judge  as  to  amount,  but  a  sugges- 
tion based  upon  the  gravity  of  the  situation  here.      Sail  this  morning. 

Wood. 

Both  of  these  telegrams  were  communicated  to  the  court,  and  it 
was  the  duty  of  the  court,  in  consequence,  to  bear  both  of  them 
in  mind  in  fixing  the  amount  of  Rathbone's  bail. 

Bearing  both  i ti  mind,  the  judge  knew  that  while  General  Wood 
thought  the  bail  should  be  at  least  $25,000,  yet  he  was  at  liberty 
to  fix  it  at  any  less  sum  he  should  deem  sufficient. 

The  judge  fixed  the  bond  at  the  amount  named  by  General  Wood, 
presumably  because  he  agreed  with  General  Wood  that  the  amount 
named  was  no  larger  than  it  should  be,  for  he  was  doubtless,  like 
General    Wood   and   the   Secretary   of   War,  thinking    not    only   of 
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the  14,000  for  which  Rathbone  was  then  under  arrest,  but  also 
of  his  apparent  complicity  with  Neely  and  Reeves  in  the  many 
other  graver  and  more  serious  frauds  and  crimes  that  made  up 
the  general  situation. 

What  the  judge  did  in  refusing-  the  bail  offered  and  in  demanding  a 
cash  deposit  is  of  no  moment  so  far  as  the  present  investigation  is 
concerned,  for  the  reason  that  General  Wood  had  nothing  to  do 
therewith,  he  being  at  the  time  enroute,  by  sea,  from  New  York  to 
Habana. 

On  this  point  the  Secretary  of  War  says  in  his  testimony,  com- 
mencing at  page  754  of  the  record: 

The  Chairman.  Is  there  anything  further  on  that  point? 
Secretary  Root.  1  had  been  very  unwilling  and  General  Wood  had 
been  very  unwilling  to  arrest  Mr.  Rathbone,  and  1  had  instructed  him— 
authorized  him,  perhaps  I  should  say — to  refrain  from  arresting* Mr. 
Rathbone  just  as  long  as  he  possibly  could  with  safety.  Then  very 
gross  frauds  and  peculations  had  occurred  in  Mr.  Rathbone's  depart- 
ment, and  there  were  numerous  indications  tending  to  show  misconduct 
on  Mr.  Rathbone's  part,  and  it  was  not  considered,  and  I  did  not  con- 
sider, and  I  said  to  General  Wood  that  I  did  not  consider,  that  it  would 
be  consistent  with  our  duty  to  permit  Mr.  Rathbone  to  leave  the  island 
of  Cuba  until  the  investigation  had  been  so  completely  finished  as  to 
make  it  certain  that  he  was  not  one  of  the  guilty  parties.  At  the  time 
when  this  telegram  was  sent,  July,  1900,  there  were  indications  that 
Mr.  Rathbone  was  about  leaving  Cuba.  Whether  the  indications  were 
right  or  wrong  I  do  not  know,  but  there  were  such  indications,  and  I 
told  General  Wood  that  1  did  not  think  we  should  delay  any  longer 
and  that  he  must  proceed  to  arrest  Mr.  Rathbone,  and  he  sent  this 
telegram. 

Senator  Foraker.  What  did  you  say  as  to  the  amount  of  bail  Gen- 
eral Wood  spoke  of? 

Secretary  Root.  I  do  not  remember  whether  we  spoke  of  the  amount 
of  bail  or  not,  but  I  knew  at  that  time  the  amount  of  bail  required,  and 
in  my  judgment  then,  and  now,  the  amount  was  reasonable. 

Senator  Foraker.  He  was  arrested  in  pursuance  of  that  order  upon 
a  charge  of  misappropriating  about  $4,000  only.  I  want  to  ask  whether 
or  not  when  the  arrest  was  ordered  you  had  in  mind  anything  beyond 
that  particular  charge,  or  whether  you  knew  of  that  particular  charge 
standing  b}r  itself? 

Secretary  Root.  I  did  not  know  what  particular  charge  he  would  be 
arrested  on.  His  concern  in  the  whole  field  of  fraud  was  what  was  in 
my  mind  and  what  he  was  to  be  held  accountable  for. 

Senator  Foraker.  You  had  then  before  you  Mr.  Bristow's  report? 

Secretary  Root.  Yes. 

Senator  Foraker.  Which  set  out  in  detail  and  amount  how  a  fraud 
of  about  $100,000,  or  perhaps  more,  had  been  perpetrated  in  the 
destruction  of  some  surcharged  stamps,  had  you  not? 

Secretary  Root.  Yes,  sir. 

Senator  Foraker.  By  a  commission  which  Mr.  Rathbone  had 
appointed? 

Secretary  Root.  Yes. 

Senator  Foraker.  Consisting  of  Mr.  Neely,  Reeves,  and  Marfield  ? 
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Secretary  Root.  Yes;  and  I  had  the  report  which  showed  that  right 
under  Rathbone's  nose  a  very  large  amount  of  money  had  been  stolen. 

Senator  Foraker.  Yes. 

Secretary  Root.  And  I  knew  that  it  had  been  made  possible;  I  knew 
certainly  that  it  had  been  made  possible  by  Mr.  Rathbone's  refusal  to 
submit  the  vouchers  for  expenditure  to  the  general  accounting  and 
auditing  system  of  the  island,  because  I  had  been  concerned  for  a  con- 
siderable time  in  endeavoring  to  get  those  vouchers.  Back  in  January, 
within  a  few  weeks  after  General  Wood  went  to  Habana,  attention  was 
called  by  the  War  Department  to  the  fact  that  the  expenditures  of  the 
Post-Office  Department  in  Cuba  were  coming  in  gross,  and  not  coming- 
in  detail  and  with  the  explanations  which  were  required  here,  and  that 
led  to  a  call  for  the  vouchers  of  the  postal  expenditures.  I  went  to 
Cuba  in  March,  1900,  and  found  those  vouchers  had  not  been  furnished 
and  General  Wood  was  in  great  trouble  about  it. 

The  fact  that  these  expenditures  out  of  insular  funds  were  going  on 
and  he  did  not  know  and  the  auditor  of  the  island  did  not  know  whether 
they  were  going  on  properly  or  not  was  the  cause  of  great  trouble,  and 
I  sent  for  Mr.  Rathbone  and  had  a  talk  with  him  on  the  subject,  and 
told  him  he  must  furnish  those  vouchers,  and  was  pretty  peremptory 
and  sharp  with  him  on  the  subject,  and  he  finally  said  that  he  would, 
and  shortly  after  I  came  back  here  came  this  exposure  of  the  fact  that 
the  vouchers  that  had  been  held  back  really  covered  this  disgraceful 
series  of  frauds.  I  knew  that,  and  I  considered  that  Mr.  Rathbone's 
relations  to  the  whole  series  were  under  investigation  and  that  he 
might  or  might  not  be  found  to  be  responsible  for  the  whole.  I  con- 
sidered $25,000  to  be  a  very  reasonable  bail. 

Mav  I  say  one  other  thing  about  this?  This  expression  as  to  the 
amount  of  bail  has  been  referred  to  as  being  an  indication  of  improper 
control  on  General  Wood's  part.  1  never  knew  a  case  in  which  the 
prosecuting  officer  was  not  called  upon  to  say  what  bail  he  wanted.  I 
never  went  into  court  in  prosecuting  a  case,  and  I  do  not  think  any 
gentleman  here  ever  did,  that  the  prosecuting  officer  was  not  called 
upon  to  fix,  in  the  first  instance,  the  amount  of  bail.  The  court  ordi- 
narily takes  whatever  the  prosecuting  officer  says.  Sometimes,  if 
there  is  objection  to  it,  the  court  will  hear  discussion  upon  it,  and 
sometimes  change  the  amount  of  bail  that  the  prosecuting  officer  fixes; 
but  that  is  the  invariable  rule,  and  it  never  entered  my  head  that  there 
was  anything  out  of  the  way  about  it. 

Senator  Foraker.  That  is  because  the  prosecuting  attorney  is  sup- 
posed to  have  investigated  the  case  and  to  be  familiar  with  its  gravity, 
if  it  is  a  grave  matter,  and  for  that  reason  is  supposed  to  be  better 
qualified  to  say  what  bail  should  be  required  than  the  court  is  really  ? 

Secretary  Root.  Yes,  sir. 

Attention  is  called  in  this  connection  also  to  the  statement  of  the 
president  of  the  court  of  audiencia,  found  at  page  367  of  the  record, 
:iik!  also  to  the  statement  of  Mr.  Justice  Jado  (page  368  of  the  record), 
and  also  to  the  statement  of  Arturo  Ilevia.  the  fiscal  who  prosecuted 
the  postal  fraud  cases,  found  at  page  368-:i7:i  of  the  record. 

The  testimony  of  all  these  officials  is  to  the  effect  that  the  court  of 
audiencia  in  the  trial  of  the  postal  cases  was  not  interfered  with  by 
General  Wood  or  anybody  else  with  respect  to  any  matters  of  judicial 
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ORDER  No.   11. 

As  to  the  order  No.  11,  as  set  forth  herein,  being  that  of  November 
12,  1901,  addressed  to  the  secretary  of  justice  and  extending  for  ten 
days  the  time  allowed  by  law  in  which  the  defendants  could  tile 
answers,  it  would  seem  to  be  enough  to  say  that  it  was  granted  on 
the  application  of  the  defendants  and  for  their  benefit.  Surely  there 
is  no  evidence  of  oppression  or  abuse  of  power  in  enlarging  or  extend- 
ing the  time  fixed  by  law  for  the  defendants  to  answer  the  charges 
that  had  been  made  against  them,  nor  is  there  any  such  claim. 

EX  PARTE  DEPOSITIONS. 

The  only  other  order  complained  of  was  that  of  December  6,  1000, 
authorizing  the  use  upon  the  trial  of  what  has  been  referred  to 
by  Rathbone  and  others  who  are  opposing  confirmation  as  ex  parte 
depositions,  and  inasmuch  as  the  second  charge  is  based  on  that 
fact  alone,  it  will  be  considered  under  that  charge,  which  is  as 
follows: 

I  charge  General  Wood — 

2.  With  authorizing  the  use  of  ex  parte  depositions  in  the  postal 
cases,  a  proceeding  which  is  contrary  to  the  law  and  the  principles  of 
law,  and  in  this  case  contrary  to  instructions  given  by  the  Secretary 
of  War. 

The  following  is  the  order  relied  upon  to  support  this  charge: 

Office  of  the  Secretary  of  Justice, 

Ilabana,  December  6\  1901. 
To  the  Audiencia  of  Habana: 

In  regard  to  the  letter  of  this  office  dated  November  14,  1901,  in 
relation  to  the  cases  pending  of  C.  W.  F.  Neely  and  others,  known 
as  the  post-office  cases,  by  which  letter  it  was  forbidden  to  use  as  evi- 
dence in  the  trial  the  results  of  the  interrogatory  letters  sent  to  the 
United  States,  the  military  governor  directs  me  to  inform  you  that  the 
said  letter  of  the  14th  of  November,  1901,  and  the  instructions  therein 
contained  are  by  this  letter  repealed,  and  that  the  use  of  the  results 
of  the  interrogatory  letters  are  allowed  in  the  trial  of  the  postal  cases. 

Very  respectfully, 

Varela  Jado, 
Secretary  of  Justice. 
(Page  315,  record.) 

The  following  statement,  made  by  the  Secretary  of  War  in  a 
communication  addressed  to  a  member  of  the  committee,  which  was 
repeated,  in  effect,  in  his  testimony  at  pages  757-703  of  the  record, 
completely  answers  and  disposes  of  this  charge: 

In  preparing  the  sumario  in  the  cases  against  Neely  and  Rathbone 
it  was  necessary  to  take  depositions  in  the  United  States.  On  Novem- 
ber 9, 1901,  it  came  to  my  attention  that  the  Government  was  intending 
to  use  some  of  these  depositions  on  the  trial  of  the  case.  I  was  of 
opinion  that,  even  if  permitted  by  the  Spanish  law  of  criminal  pro- 
cedure, the  Government  ought  not  to  use  testimony  secured  without 
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affording  the  defense  an  opportunity  to  appear  and  cross-examine  the 
witnesses.  I  was  assured  that  such  opportunity  had  not  been  afforded 
Rathbone  as  to  the  testimony  taken  in  the  United  States,  whereupon 
I  advised  the  military  governor  as  follows: 

"I  understand  that  during  my  absence  from  Washington,  and  while 
Mr.  Fosnes,  the  director-general  of  posts  of  Cuba,  was  here,  some- 
thing was  said  indicating  that  there  possibly  may  be  an  intention  on 
the  part  of  the  prosecuting  officers  conducting  the  post-office  frauds 
in  Cuba  to  use  the  answers  to  the  letters  requisitorial  sent  to  this 
country  as  evidence  upon  the  trial.  This  must  not  be  permitted.  The 
act  of  Congress,  approved  June  6,  1900,  for  extradition  of  persons 
charged  with  crime  in  any  foreign  country  or  territory  occupied  by  or 
under  the  control  of  the  United  States  provides  that  the  authorities 
in  control  of  said  country  or  territory  shall  secure  to  such  persons  'a 
fair  and  impartial  trial."  That  duty  rests  upon  the  War  Department. 
It  is  not  a  fair  and  impartial  trial,  according  to  the  ideas  embodied  in 
our  American  constitutions,  to  try  a  man  for  crime  on  ex  parte  affidavits 
made  by  persons  whom  he  has  had  no  opportunity  to  cross-examine. 
*  *  *  Any  fact  stated  in  them  which  is  deemed  to  be  necessary  to 
the  maintenance  of  the  prosecution  must  be  established  by  the  oral 
testimony  of  witnesses  produced  in  court,  with  an  opportunity  for 
cross-examination.  Every  effort  will  be  made  to  send  such  witnesses 
to  Cuba." 

This  letter,  as  appears  on  its  face,  was  intended  as  a  direction  to 
the  attorneys  engaged  in  prosecuting  the  case  and  to  advise  them  of 
the  necessity  of  securing  the  attendance  of  witnesses.  The  letter 
arrived  in  Habana  during  the  absence  of  General  Wood,  who  was  then 
on  a  tour  of  inspection  in  the  eastern  part  of  the  island.  The  sub- 
stance of  the  letter  was  incorporated  in  an  order  issued  November  14, 
1901,  which  order  was  communicated  to  the  audiencia. 

I  subsequently  learned  that  notice  of  the  taking  of  the  depositions  had 
been  served  on  Rathbone,  and  that  his  acceptance  thereof  in  writing- 
appeared  on  each  of  the  letters  rogatory  on  which  said  depositions 
were  taken;  that  he  had  had  full  and  ample  opportunity  to  file  cross- 
interrogatories,  or  to  arrange  for  cross-examination  of  the  witnesses. 

On  December  6,  1901,  I  advised  the  military  governor  as  follows: 

War  Department, 
Washington,  Deceiyiber  6,  1901. 
Sir:  As  it  now  appears  that  full  opportunity  was  afforded  to  the 
defendants  in  the  post-office  fraud  cases  in  Cuba  to  cross-examine  the 
witnesses  named  in  the  letters  requisitorial  sent  to  this  country  in 
accordance  with  the  law  and  practice  of  Cuba,  there  would  seem  to  be 
no  adequate  reason  why  the  fiscal  should  not  offer  upon  the  trial  the 
evidence  obtained  under  such  letters,  leaving  the  court  before  which  the 
trial  is  to  be  had  to  determine  upon  its  competency  and  admissibility. 
My   letter  of   November  •  9   is   therefore   to   be   deemed   modified 
accordingly  as  to  all  depositions  taken  under  the  letters  requisitorial 
upon    which  a   full  and  fair  opportunity  to  file  cross-interrogatories 
was  afforded. 

Very  respectfully,  Elihu  Root, 

Secretary  of  War. 
Brig.  Gen.  Leonard  Wood, 

Military  Governor  of  Cvba. 
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But  for  other  reasons  there  is  no  foundation  for  the  charge.  The 
depositions  referred  to  were  not  ex  parte  depositions.  They  were 
depositions  taken  upon  letters  rogatory,  or  rcquisitorial,  as  the}'  are 
sometimes  called,  of  witnesses  beyond  the  jurisdiction  of  the  court 
in  the  United  States.  These  depositions  were  taken  in  accordance 
with  the  law  and  the  practice  in  effect  in  Cuba  at  the  time.  In 
accordance  with  that  practice,  either  the  prosecution  or  the 
defendants  had  a  right  to  submit  interrogatories  to  the  court,  and 
the  court,  deeming  them  pertinent,  had  a  right  to  submit  them  to 
the  opposite  side  for  cross-interrogatories,  if  it  should  be  desired 
to  submit  any.  Letters  could  not  be  issued  until  all  this  had  been 
done,  and  the  record  shows  that  no  letters  were  issued  in  any 
instance  in  these  cases  until  the  opposite  side  had  opportunity  to 
submit  cross-interrogatories. 

The  record  further  shows  that  Mr.  Rathbone  was  the  first  to 
avail  himself  of  this  provision  and  that  he  took  the  depositions  of 
14  witnesses  in  the  United  States  in  this  manner. 

The  record  further  shows  that  the  prosecution  afterwards  took 
the  depositions  of  a  number  of  witnesses  in  the  United  States,  but 
that  in  each  and  eveiy  instance  notice  thereof,  with  a  copy  of  the 
questions  to  be  propounded,  was  served  upon  Mr.  Rathbone  or 
his  attorneys  and  acknowledged  either  by  Mr.  Rathbone  or  his 
attorneys,  and  that  in  some  instances  Mr.  Rathbone  submitted 
cross-interrogatories  and  in  others  he  waived  his  right  to  do  so. 

It  was  said  b}^  Mr.  Rathbone's  attorney,  Mr.  Desvernine,  who  testi- 
fied before  the  committee,  that  Mr.  Rathbone  should  not  be  bound  by 
the  depositions  so  taken,  although  he  had  opportunity  for  cross-exami- 
nation, because  thej^  were  taken  while  the  sumario  was  being  made 
up,  and  not  for  use  on  the  trial  of  the  cause;  but  it  is  shown  by  the 
exhibits  filed  before  the  committee  by  Mr.  Rathbone  himself  that 
after  the  sumario  had  been  made  up,  of  which  these  depositions  and 
other  documents  had  been  made  a  part,  the  fiscal  filed  his  acusacion, 
a  copy  of  which  is  found  at  page  250-271  of  the  record,  and  to  which 
he  attached  a  statement  (page  2(5(J),  as  was  required  by  the  practice 
in  that  court,  of  the  testimony  upon  which  he  would  rely,  and  which 
he  was  required  to  and  did  submit  in  support  of  his  acusacion. 
This  statement  is  the  sixth  paragraph  of  the  acusacion,  and  reads 
as  follows: 

The  fiscal  intends  to  use  the  following  proofs: 

(1)  The  defendants'  confession  in  case  they  would  depose:  (2)  the 
proofs  taken  from  the  attached  list  of  documents;  (3)  the  proofs  by 
witnesses — a  list  of  the  same  is  attached;  (1)  the  proofs  by  experts, 
auditing,  mercantile,  caligraph,  and  surve3Ting  experts,  included  in  the 
attached  list. 
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Then  follows,  at  pages  270-274,  both  inclusive,  a  list  of  the  docu- 
ments and  witnesses  and  depositions  so  submitted. 

Among  them  is  found,  at  page  273,  the  same  list  of  depositions, 
name  for  name,  that  are  mentioned  by  Mr.  Rathbone  in  his  Exhibit 
29  (p.  315  of  the  record)  as  the  ex  parte  depositions  complained  of 
as  improperly  used  at  the  trial. 

Immediately  following  the  acusacion  and  the  list  of  proofs  and 
witnesses  and  depositions  submitted  by  the  fiscal  in  support  of  the 
same,  at  the  bottom  of  page  27-t  of  the  record,  commences  the 
answer  of  Mr.    Rathbone. 

In  this  answer,  and  as  part  of  the  same,  at  page  283  of  the  rec- 
ord, Mr.  Rathbone,  through  his  attorneys,  states  upon  what  proof 
he  will- rely  to  support  his  defense,  as  follows: 

The  proof  which  is  of  interest  to  our  client  is  contained  in  the  fol- 
lowing paragraphs: 

I.  We  submit  in  the  first  place,  as  if  reproduced,  all  of  the  evidence 
given  by  the  fiscal,  making  it  entirely  ours. 

II.  In  addition  to  the  tiscal's  evidence,  we  give  the  following  as  doc- 
umentary evidence: 

First.  We  give  as  evidence  which  we  intend  to  use,  and  to  which  we 
will  refer  during  the  trial  in  each  instance  which  naturally  will  arise,  all 
and  absolutely  all  of  the  documents  which  are  included  in  the  records 
of  this  suit  as  evidence  of  conviction,  and  those  which  pertain  to  the 
occurrence  on  account  of  which  the  proceedings  were  instituted  which 
were  forwarded  to  the  juzgado  (the  lower  court)  and  which  are  now 
kept  in  the  safe  of  the  court.  It  is  impossible  to  enumerate  them. 
It  is  not  possible  for  us  to  determine  which  of  them  interest  us  most. 
We  have  not  had  time  to  read  them  all.  Legal  friction  must  not  stand 
over  the  truth,  nor  can  it  be  feared  that  the  court,  when  admitting  and 
certifying  the  evidence,  will  do  so  in  a  narrow-minded  way.  We  hope, 
then,  that  this  evidence  which  we  submit  will  be  accepted  without  any 
difficulty. 

In  addition  to  the  foregoing,  at  page  288  of  this  answer,  occurs 
the  following: 

Habana,  November  23,  1901. 

List  of  witnesses  that  we,  Pablo  Desvernine  and  Jose  Gonzalez 
Lanuza,  lawyers  and  representatives  of  Mr.  E.  G.  Rathbone,  present 
in  the  suit  carried  on  against  him  and  others,  for  frauds  committed  in 
the  department  of  posts,  in  addition  to  the  experts  and  witnesses  named 
by  the  fiscal,  etc. 

In  other  words,  it  is  shown  by  this  record,  put  in  evidence  before 
the  committee  by  Mr.  Rathbone  himself,  that  the  depositions 
complained  of  as  ex  parte  depositions  were  submitted  by  the  fiscal 
in  support  of  his  acusacion  and  accepted  by  Mr.  Rathbone  through 
his  attorneys  and  made  his  own  testimony,  to  be  used  by  him  as 
well  as  by  the  prosecution  on  the  trial  of  the  cause  in  the  court 
of  audiencia. 
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In  view,  therefore,  of  the  fact  that  the  Secretary  of  War,  upon 
being-  fully  informed,  revoked  his  order,  tirst  made  on  November  9, 
1900,  prohibiting-  the  use  of  these  depositions,  and  in  view  of  the  fact 
that  they  were  not  ex  parte  depositions,  but  depositions  taken  in 
accordance  with  the  law  then  in  force  in  Cuba,  upon  notice  duly  given 
and  opportunity  fully  afforded  to  Rathbone  to  cross-examine,  and  in 
view  of  the  fact  that  they  were  offered  in  evidence  by  the  fiscal  in 
support  of  his  acusacion  and  accepted,  and  also  offered  as  k' entirely 
ours"  and  "all  and  absolutely  all/'  without  any  question  by  the 
attorneys  of  Mr.  Rathbone  in  support  of  the  answer  they  filed  in 
his  behalf,  the  committee  were  of  the  opinion  that  the  second  charge 
was  without  any  merit. 

On  this  point  the  Secretary  of  War  testified,  at  page  767,  as 
follows: 

Secretary  Root.  *  *  *  I  examined  the  record.  I  sent  for  the 
original  record  and  went  over  it.  I  found  that  the  representations 
made  to  me  by  General  Wood  that  there  had  been  an  opportunity  for 
cross-examining  were  correct.  I  found  that  Mr.  Rathbone  had  him- 
self been  the  tirst  to  take  advantage  of  the  statute  which  permitted 
the  taking  of  depositions  out  of  the  country.  He  had  applied  for  an 
order  permitting  the  taking  of  depositions,  and  it  had  been  granted, 
and  he  had  taken  them.  I  found  that  a  similar  order  was  applied  for 
by  the  prosecution,  and  was  granted,  and  on  full  notice  to  the  defend- 
ants, and  I  found  the  acknowledgment  of  the  receipt  of  service  of  the 
interrogatories  and  of  the  opportunity  to  submit  cross-interrogatories 
in,  1  think,  every  case,  and  most  of  the  acknowledgments  of  service 
were  signed  by  Mr.  Rathbone  in  his  own  handwriting,  on  the  record. 
I  found  that  in  some  of  the  cases  Mr.  Rathbone  had  taken  advantage 
of  the  opportunity  to  cross-examine,  and  had  cross-examined. 

Senator  Teller.  And  in  some  he  had  not. 

Secretary  Root.  And  in  some  he  had  not.  1  found  that  when  the  fis- 
cal presented  his  accusation,  appending  a  statement  of  the  testimony  on 
which  he  would  rely,  he  enumerated  these  depositions  as  being  a  part 
of  the  testimony  on  which  he  would  rely,  designating  them  by  num- 
bers. And  1  found  that  Mr.  Rathbone's  counsel,  in  presenting  their 
answer,  stated  that  they  would  rely  on  these  depositions. 

******* 

Secretary  Root.  I  examined  that  record  for  the  purpose  of  seeing 
whether  there  had  been  any  substantial  injustice  done  to  Mr.  Rath- 
bone by  the  admission  of  that  testimony,  and  the  impression  produced 
on  my  mind  was  that  there  had  not;  that  he  had  had  a  fair  opportunity. 

Senator  Teller.  Now,  Mr.  Secretary,  that  is  your  opinion,  that  he 
had  a  fair  trial  ? 

Secretary  Root.  That  is  my  impression.  Unfortunately  I  was  in  a 
position  where  it  was  my  official  duty  to  form  an  opinion. 

Senator  Foraker.  It~  was  your  duty  to  have  an  opinion  about  it, 
was  it  not? 

Secretary  Root.  Yes,  sir. 

Senator  Foraker.  And  you  were  making  this  examination  with  a 
view  to  determining  whether  you  ought  to  have  anything  revoked  or 
undone  that  had  been  done? 

Secretary  Root.  Precisely. 
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THE  $100,000  BOND. 

Before  passing  from  the  questions  raised  by  charges  1  and  2, 
relating-  to  the  prosecution  of  the  postal  fraud  cases,  we  call  attention 
to  the  statement  of  General  Wood  (p.  351  et  seq.,  record)  as  to  the 
requirement  b}r  the  court  after  the  conviction  and  sentence  of  Rath- 
bone  of  an  appeal  bond,  pending  appeal  in  the  sum  of  $100,000,  and 
the  reasons  assigned  by  the  court  for  not  accepting  the  Fidelity  and 
Trust  Company,  of  Maryland,  as  surety  until  directed  to  do  so  by 
Secretary  Root  and  General  Wood. 

In  view  of  the  fact  that  Rathbone  had  been  at  that  time  tried  and 
found  guilty,  not  only  of  individual  offenses  of  a  serious  character, 
but  also  of  complicity  with  Neely  and  Reeves  in  the  commission  of 
frauds  on  the  postal  revenues  of  Cuba,  amounting  to  more  than 
$100,000,  the  amount  of  the  bond  was  not  excessive,  and  the  reason 
given  by  the  court  for  not  accepting  the  surety  company  was  not 
captious  or  arbitrary,  but  sound  and  legitimate.  General  Wood's 
statement  shows  that  instead  of  unnecessarily  oppressing,  harassing, 
and  distressing  Rathbone,  the  prosecuting  officers,  as  represented  and 
directed  by  the  Secretary  of  War  and  General  Wood,  were  doing  all 
they  could  consistently  to  favor  him. 

General  Wood's  statement,  commencing  at  the  bottom  of  page 
351  of  the  Record,  is  as  follows: 

Briefly  stated,  the  matter  is  as  follows:  The  entire  action  of  the 
Government  in  this  case  was  in  Mr.  Rathbone's  interests.  In  the  first 
place,  at  nry  request  the  secretary  of  justice  asked  the  supreme  court 
to  hold  an  extraordinary  session  in  order  to  hear  the  arguments  as  to 
the  issuing  of  a  writ  of  habeas  corpus.  The  requisition  was  honored, 
and  it  was  decreed  that  he  should  be  at  liberty  on  bail.  The  court 
decreed  that  Mr.  Rathbone's  bail  should  be  $100,000  cash.  Mr.  Rath- 
bone, through  his  attorneys,  offered  a  bond  of  the  Fidelity  and  Trust 
Company  of  Maryland.  The  audiencia  rejected  this  bond,  on  the 
ground  that  it  was  not  a  cash  bond.  The  reasons  of  the  audiencia,  us 
I  understand  them,  for  rejecting  this  bond  were  as  follows: 

The  security  of  the  company  for  bonds  issued  in  Cuba  was  $25,000, 
which  was  deposited  in  the  treasury  of  the  island.  By  sentence  of  the 
audiencia  in  the  post-office  cases,  bonds  in  excess  of  this  amount  had 
been  forfeited  and  had  not  been  paid.  In  addition,  the  Government 
was  claiming  payment  from  the  company  on  other  bonds,  and  further, 
the  company  Bad  issued  surety  bonds  on  Government  officials  to  an 
amount  exceeding  $1,000,000."  The  court  was  not  certain  asto  whether 
or  not  it  could  collect  upon  tin1  security  and  property  of  the  company 
in  the  United  States;  and  in  any  case  it  held  that  the  bond  tendered 
was  not  a  cash  one  or  its  equivalent,  and  they  delined  to  accept  it  as 
such.     This  action  was  entirely  within  the  prerogative  of  the  court. 

(See  Criminal  Procedure,  chapter  9,  paragraph  591,  and  order  of 
Secretary  of  Justice  Lanuza.  L09,  article  9,  series  of  1899.) 
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During  the  consideration  of  bail  by  the  court  the  following  telegram 
was  received  from  the  Secretary  of  War,  dated  April  11,  11)02: 

Wood: 

It  is  reported  here  that  bail,  pending  appeal,  has  been  fixed  for  Rathbone  at 
$100,000,  and  that  a  cash  deposit  is  required,  and  a  bond  from  Fidelity  and  Deposit 
Company  of  Maryland  is  objected  to.  I  do  not  think  this  is  reasonable.  When  the 
amount  of  bail  has  been  fixed  by  the  court  the  character  of  the  security  is  ordinarily 
to  be  passed  upon  by  the  prosecuting  officer— that  is  to  say,  by  the  executive  depart- 
ment of  the  Government  which  prosecutes.  The  natural  and  ordinary  security  for 
the  appellant  to  present  is  bond  on  good  security.  It  is  customary  in  this  country 
to  accept  surety  companies,  and  that  is  provided  for  generally  throughout  the  United 
States  by  statute.  The  company  named  has  been  uniformly  accepted  by  the  War 
Department  and  militarv  government  of  Cuba  as  sufficient  surety  in  other  matters. 
I  think  it  would  be  unreasonable  and  unfair  to  the  defendants  in  this  case  to  reject 
that  security  if  a  good  bond  of  that  company  is  offered  for  the  amount  of  bail  fixed 
by  the  court.     You  should  consent  to  its  acceptance. 

The  following  telegram  was  sent  in  reply  to  the  above: 

April  11. 
Secretary  of  War,  Washington: 

Your  telegram  received.  The  character  of  the  bail  was  fixed  by  the  court  in  their 
discretion  as  law  provides.  See  Criminal  Procedure,  chapter  9,  paragraph  591,  and 
order  Lanuza,  secretary  of  justice,  109,  article  9.  I  know  nothing  of  the  action  of 
the  court  concerning  bond  Fidelity  Company.  The  agent  of  the  company  called 
Saturday,  and  was  promptly  told  to  transact  his  business  only  with  the  court;  that 
character  of  bail  rests  entirely  with  them,  and  that  I  had  nothing  whatever  to  do 
with  it.  If  bond  of  this  company  has  been  refused,  such  action  of  the  court  is  with- 
out influence  and  without  suggestion.  It  will  be  necessary  for  me  to  modify  exist- 
ing laws  in  order  to  compel  the  court  to  accept  this  bond,  but  I  do  not  think  such 
action  will  be  advisable  under  the  circumstances.  I  desire  to  emphasize  the  fact 
that  the  court  has  been  left  entirely  free  in  this  entire  case. 

Wood. 

April  12, 1902,  the  following  telegram  was  sent  the  Secretary  of  War 
Have  seen  president  of  the  audiencia  and  fiscal  of  supreme  court. 
President  of  the  audiencia  states  that  bond  of  Fidelity  Company  would 
not  be  accepted  by  him;  does  not  furnish  sufficient  security.  Fiscal 
of  supreme  court  "is  of  same  opinion.  This  company's  deposit  in  the 
island  is  not  sufficient  to  cover  amount  of  this  bond,  and  it  is  doubtful 
if  the  insular  government  could  recover  in  the  United  States.  This 
companv  has  not  yet  paid  bond  of  Neely  and  Rathbone  and  other  cases. 
Its  operation  has  been  so  unsatisfactory  that  on  April  1,  this  year, 
notice  was  served  on  its  representative  that  there  must  be  a  change  of 
methods  or  insular  government  would  revert  to  old  form  of  security. 
Finding  of  the  court  places  Neely  and  Rathbone  in  exactly  the  same 
category.  Aside  from  all  question  of  power  of  the  court  to  type  of 
security,  I  believe  it  unadvisable  to  accept  bond  of  the  Fidelity  Com- 
pany in  these  cases. 

Wood. 

The  following  telegram,  14th,  received  from  the  Secretary  of  War: 

Wood,  Habana: 

1  see  no  reason  why  a  civil  bond  should  not  be  executed  for  Rath- 
bone pending  appeal,  and  I  wish  it  could  be  done. 

Root,  Secretary  of  War. 


22  CONFIRMATION    OF    LEONARD    WOOD. 

The  following-  letter,  written  by  the  military  governor  of  the  island, 
was  addressed  to  the  fiscal  of  the  audieneia  of  Habana: 

Sir:  I  have  the  honor  to  inform  you  that  I,  as  military  governor, 
desire  that  you  accept  the  bond  of  §100,000,  American  money,  pre- 
sented by  the  Fidelity  and  Deposit  Company  of  Maryland  as  security 
in  the  case  of  Mr.  E.  G.  Rathbone,  late  director-general  of  posts.  I 
am  aware,  from  your  statement  and  that  of  the  fiscal  of  the  supreme 
court,  that  you  do  not  consider  this  bond  as  strictly  in  compliance 
with  order  of  the  court  for  a  cash  bond,  but  the  Government  is  willing 
to  waive  any  technicality  of  this  description,  in  order  that  there  may 
be  no  question  as  to  Mr.  Rathbone  having  received  every  opportunity 
for  bail  pending  the  decision  of  the  supreme  court. 
Very  respectfully, 

Leonard  Wood, 
Militat  y  Govern  or. 

THE  TESTIMONY  AND  PARDON  OF  REEVES. 

Complaint  is  also  made  against  General  Wood  because  Reeves 
was  allowed  to  testify  without  being  sworn,  on  the  ground  that  he 
was  himself  on  trial  as  one  of  the  defendants,  although,  as  it  is 
alleged,  he  had  been  promised  immunity  for  testifying  in  behalf 
of  the  prosecution.  It  has  not  been  made  clear  by  any  testimony 
that  has  been  offered  what  is  claimed  as  to  any  arrano-ement  that 
may  have  been  made  with  Reeves  by  the  prosecution.  The  only 
witness  who  pretends  to  testify  on  this  subject  is  Dr.  C.  E.  Fisher, 
and  he  does  not  pretend  to  have  done  more  than  to  initiate  nego- 
tiations with  General  Wood  for  the  protection  of  Reeves  if  he 
would  make  a  confession  and  testify  to  the  truth.  (Pages  615-616 
and  625-626,  record.) 

On  the  other  hand,  General  Wood  says  at  page  357  of  the  record: 

In  reference  to  the  statement  made  at  the  top  of  page  51  [referring 
to  Rathbone's  statement  to  the  Committee  on  Relations  with  Cuba, 
which  General  Wood  was  answering],  that  of  Reeves  having  been 
promised  a  pardon  as  an  inducement  to  turn  State's  evidence,  that  is 
not  true.  Reeves  was  never  promised  anything,  but  advised  to  tell 
the  whole  truth  and  nothing  but  the  truth. 

There  is  nothing  in  the  record  to  discredit  this  statement  of 
General  Wood: 

But,  assuming  for  the  sake  of  the  argument  that  a  pardon  was  prom- 
ised Reeves,  that  fact  would  amount  to  nothing  more  than  is  usual  in 
the  prosecution  of  criminal  cases  in  this  country,  as  well  as  in  that  of 
every  other.  And  so  far  as  his  testimony  being  given  without  being 
sworn  is  concerned,  that  was  strictly  in  accord  with  the  law  and  the 
practice  then  in  force  in  Cuba.  His  testimony  was  received  not  as 
sworn  evidence,  but  as  a  mere  statement,  made  by  one  of  the  accused 
defendants  not  under  oath,  to  be   received   by  the  court  as  such  state- 
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ment  and  to  be  given  by  the  court  such  weight,  and  only  such  weight, 
as  such  a  statement  made  by  an  accused  defendant  on  trial  might  in 
the  judgment  of  the  court  be  entitled  to  receive  in  view  of  all  his 
surroundings  and  apparent  credibility.  There  is  no  evidence  to 
show  that  the  statement  of  Reeves  was  given  any  other  weight  by 
the  court  than  it  was  entitled  to  have  when  so  received  and  weighed 
by  the  court. 

It  should  be  further  remembered  with  respect  to  this  testimony 
that  it  is  shown  at  pages  614  and  615  of  the  record  that  the  con 
fession  of  Reeves  and  the  communication  of  it  to  General  Wood 
were  brought  about  by  Dr.  C.  E.  Fisher,  a  witness  called  before 
the  committee  by  Rathbone,  and  that  he  says  at  pages  616,  625,  and 
626  that  he  believes  Reeves  told  him  the  truth  and  told  General 
Wood  the  truth,  and  that  he  testified  to  the  truth,  and  if  that  be 
true,  only  the  ends  of  justice  were  subserved  by  the  credence, 
whatever  it  may  have  been,  that  was  attached  by  the  court  to  the 
statements  he  made. 

But,  aside  from  all  this,  Reeves  had  a  right  to  testify  as  he  did, 
and  the  court  had  a  right  to  receive  his  statements  for  what  they 
were  worth,  and  there  is  no  evidence  whatever  that  they  were  taken 
for  more  than  they  were  worth,  and  General  Wood  had  a  right  to 
pardon  Reeves,  as  he  did,  for  the  reasons  assigned  by  him  therefor. 
All  this  was  consistent  with  the  requirements  of  justice  and  withir 
the  rules  and  limitations  of  the  practice  and  the  code  of  criminal 
procedure  in  force  in  Cuba  at  the  time. 

General  Wood  says  (p.  356  of  the  Record)  in  his  statement  in 
answer  to  the  statement  of  Rathbone,  filed  with  the  Committee  on 
Relations  with  Cuba,  above  referred  to: 

Relative  to  pardon  of  W.  H.  Reeves.  Reeves  was  fully  pardoned. 
He  was  a  witness  for  the  State  in  the  post-office  cases.  The  action  was 
based  on  the  following  grounds:  Reeves  surrendered  some  $4,600  in 
money  which  had  been  given  him  by  Neely,  and  gave  the  Government 
all  the  information  in  his  possession  relative  to  the  methods  by  which 
the  frauds  were  committed.  Reeves  was  a  man  of  weak  character, 
and  I  believed  was  simply  a  tool  of  Rathbone  and  Neely.  In  pardon- 
ing him  I  exercised  the  authority  vested  in  me,  and  I  considered  that 
his  attitude  in  returning  the  money  and  in  furnishing  the  State  all  the 
evidence  in  his  power  was  of  such  value  as  to  in  effect  constitute  him 
a  witness  for  the  State,  for  although  he  had  been  a  defendant,  he  had 
virtually  made  no  defense,  but  had  confessed  freely  and  fully  concern- 
ing the  frauds  committed  in  the  post-office  department. 

On  page  44  reference  is  made  to  the  amnesty  proclamation  of  the 
Cuban  Government.  There  is  no  doubt  that  a  request  to  the  Cuban 
Government  made  by  Mr.  Rathbone,  that  he  wanted  to  be  exempted 
from  the  amnesty  and  to  appear  before  the  supreme  court  on  the 
merits  of  the  appeal  which  he  had  made,  would  have  been  granted: 
but  all  familiar  with  this  case  appreciate  that  this  was  about  the  last 
thing  that  Mr.  Rathbone  was  likely  to  have  done. 
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The  balance  of  the  subject-matter  on  page  44  has-  already  been  dis- 
cussed; also  on  page  45  and  a  portion  of  page  46. 

There  is  one  statement  on  page  46  which  I  feel  should  be  denied, 
and  that  is  the  statement  that  the  action  of  the  military  government 
created  the  impression  on  the  minds  of  the  judges  that  the  military 
governor  desired  the  conviction  of  the  defendant,  Nothing  could  be 
further  from  the  facts.  My  instructions  to  the  prosecuting  officer 
were  to  always  give  these  men  the  benefit  of  the  doubt.  Especially 
was  this  true  in  regard  to  Mr.  Rathbone. 

In  reference  to  the  declaration  concerning  article  387,  Penal  Code, 
it  is  hardly  necessary  to  discuss  this.  I  had  full  power  to  modify  the 
law,  and  1  was  under  every  obligation  to  see  that  it  was  justly  and 
fairly  administered.  As  has  already  been  noted,  almost  every  action 
taken  by  me  was  directly  in  favor  of  the  defendant,  Mr.  Rathbone. 

The  question  already  referred  to  as  to  ex  parte  evidence  has  been 
discussed. 

The  same  is  true  concerning  declaration  in  first  part  of  page  48. 

In  reference  to  the  Constitution  of  the  United  States,  Mr.  Rathbone 
is  perfectly  aware  that  Cuba  is  a  foreign  countiy;  that  the  laws  in 
force  were  laws  in  force  in  a  large  part  of  continental  Europe,  and 
that  a  trial  under  the  civil  law  varies  essentially  from  a  trial  under 
common  law.  He  was  given  every  consideration  authorized  or  guar- 
anteed by  the  laws  in  force  in  Cuba.  He  had  every  possible  opportu- 
nity to  prepare  his  defense.  He  was  defended  by  the  ablest  lawyers 
of  the  island,  and  at  the  time  of  the  transfer  of  the  military  govern- 
ment he  had  been  granted  an  appeal  to  the  supreme  court  of  the  island 
of  Cuba,  which  court  had  had  its  powers  extended  by  special  order 
promulgated  under  direction  of  the  President,  empowering  it  to  practi- 
cally retry  the  case,  the  original  power  of  the  court  being  simply  power 
to  hear  appeals  in  cassation,  under  which  it  could  throw  out  or  modify 
the  sentence  or  declare  the  trial  null  and  void  on  account  of  irregularity. 
Under  the  powers  given  it  in  the  order  promulgated,  as  above  stated, 
it  could  do  all  of  these  things,  and  in  addition  summon  witnesses,  rehear 
the  evidence,  and,  in  short,  retry  the  case.  Mr.  Rathbone  did  not 
avail  himself  of  any  of  the  opportunities  thus  offered  him  to  disprove 
the  findings  of  the  audiencia  of  Habana. 

The  matter  referred  to  on  pages  48  and  49  relates  entirely  to  mat- 
ters which  have  already  been  covered,  and  is  represented  in  the  charge 
already  made. 

In  reference  to  Reeves  not  being  sworn,  as  stated  in  paragraph  3, 
page  50,  tin1  fiscal  states — 

that  in  the  trial  of  Mr.  Rathbone  the  testimony  of  Reeves  was  proposed  by  the  fiscal 
and  by  the  lawyers  in  the  character  of  a  proof  of  confession,  and  the  court  admitted 
it  in  this  character.  Reeves  was  not  proposed  as  a  witness,  nor  was  it  at  all  possible 
to  do  so,  because  he  also  wan  one  of  those  accused,  just  as  much  as  Mr.  Rathbone 
and  Neely.  At  the  oral  trial  Reeves  was  questioned  by  the  state  and  by  the  defense 
of  the  other  accused,  who  submitted  him  to  an  extensive  and  minute  examination, 
formulating  all  the  questions  they  desired,  especially  the  defense  of  Mr.  Rathbone. 
As  Reeves  did  m>i  give  his  testimony  as  a  witness,  but  as  one  accused,  an  oath  could 
not  he  required  of  him,  as  provided  in  article  387  of  the  Law  of  Criminal  Procedure. 
The  examination  of  Reeves  bj  the  defense  of  Rath  hone  was  so  minute  that  between 
I  >esvernine  and  Lanuza  he  was  asked  more  than  a  hundred  and  fifty  questions.  All 
that  I  have  written  is  substantiated  iii  writing  by  the  proceedings  and  bythe  stenog- 
rapher's lliite-. 

A.ETURO  IIevia. 
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In  reference  to  the  statement  made  at  the  top  of  page  51,  that  of 
Reeves  having-  been  promised  a  pardon  as  an  inducement  to  turn  state's 
evidence,  that  is  not  true.  Reeves  was  never  promised  anything-,  but 
advised  to  tell  the  whole  truth  and  nothing  but  the  truth. 

RATHBONE  HAD  A  FAIR  TRIAL. 

So  far  as  the  general  charge  is  concerned  that  Rathbone  and 
others  implicated  in  the  postal  frauds  did  not  have  a  fair  trial, 
because  of  interference  by  General  Wood,  no  evidence  was  pro- 
duced to  the  committee  in  support  of  the  same.  On  the  con- 
trary, in  so  far  as  the  committee  were  required  by  the  charges 
they  investigated  and  the  testimony  they  heard  to  consider  the 
trial  of  the  postal  fraud  cases,  and  particularly  the  trial  of  Rath- 
bone,  they  were  of  the  opinion  that  General  Wood  stated  the 
exact  truth  when,  at  page  362  of  the  record,  in  closing  his  state- 
ment made  in  answer  to  the  statement  of  Mr.  Rathbone  before 
the  Senate  Committee  on  Relations  with  Cuba,  he  said: 

In  conclusion,  I  reiterate  most  positive^  that  every  effort  was  made 
to  give  Mr.  Rathbone  an  absolutely  fair  trial,  and  I  declare  that,  to 
the  best  of  my  knowledge  and  belief,  he  did  have  such  a  trial;  that  he 
was  given  every  opportunity  to  prepare  his  defense;  that  he  was 
defended  by  the  ablest  lawyers  in  the  island;  that  no  influence  what- 
ever, directly  or  indirectly,  was  used  to  influence  in  any  way  the  judg- 
ment of  the  court  or  affect  its  personnel.  The  conviction  was  based 
mostly  on  documentary  evidence,  some  of  which  at  the  present  time 
is  in  the  archives  of  the  military  government.  The  written  records  of 
the  trial  are  in  the  hands  of  the  audiencia  of  Habana  and  constitute 
some  twenty-four  volumes.  The  trial  was  a  long  one,  covering  in  its 
preliminary  stages  nearly  two  years.  The  Secretary  of  War  was  kept 
full}7  informed  of  the  progress  of  the  trial  from  first  to  last,  and,  as 
will  be  seen  from  the  foregoing  portions  of  this  communication,  he 
was  fully  aware  of  the  conditions  existing. 

In  April,  1902,  the  Secretary  of  War  visited  Habana,  and  in  order, 
as  he  said,  that  he  might  be  able  to  state  that  he  had  personally  seen 
the  receipts  of  Mr.  Rathbone  and  his  lawyers  upon  the  interrogatory 
letters  upon  which  Mr.  Rathbone  declares  he  had  no  opportunity  to 
submit  cross-interrogatories,  the  records  of  the  court  were  brought  to 
the  palace  and  the  Secretary  spent  several  hours  personally  examining 
each  and  every  requisitorial  letter  which  was  forwarded  to  the  United 
States,  and  on  each  and  eveiy  one  of  which  he  found  the  signature  of 
either  Mr.  Rathbone  or  his  attorneys,  showing  that  they  not  only  had 
had  full  access  to  these  letters,  but  that  they  had  had  some  of  them  in 
their  possession  for  a  comparatively  long  period  of  time — evidence  that 
if  they  did  not  submit  cross- interrogatories  it  was  because  they  had 
veiy  good  reasons  for  not  doing  so. 

The  press  and  public  of  Habana  were  present  throughout  the  trial, 
Neither  I  nor  any  member  of  my  staff  or  any  officer  of  the  Army  was 
present  at  the  trial  except  as  witnesses,  and  every  possible  effort  was 
made  to  avoid  even  the  appearance  of  influence.  Full  stenographic 
reports  of  the  testimony  were  taken  in  Spanish  and  English,  and  a  copy 
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of  the  English  text  was  forwarded  by  me  to  the  Secretary  of  War. 
As  under  civil  procedure  oral  testimony  is  not  made  of  record,  the 
transcript  of  the  testimony,  although  essentially  accurate  and  correct, 
is  not  official. 

In  conclusion  I  desire  to  state,  after  most  careful  consideration  of 
the  statements  of  Mr.  Rathbone  in  his  appeal,  that  it  is  so  full  of  mis- 
statements and  irrelevant  material  that,  in  effect,  it  amounts  to  an  abso- 
lute misrepresentation  of  facts.  It  is  the  complaint  of  a  man  who  has 
failed  to  take  advantage  of  the  appeal  granted  him  under  the  laws  of 
the  country  in  which  he  was  tried,  who  seeks,  by  misstatements  and  the 
submission  of  irrelevant  and  misleading  information,  to  create  an 
impression  not  warranted  by  facts. 

I  should  be  delighted  to  appear  before  your  committee  and  go  into 
this  matter  in  detail,  as  1  most  earnestly  desire  that  it  be  entirely 
cleared  up  and  disposed  of  before  my  departure  for  the  Philippines  on 
March  28,  1903. 

Tt  must  be  remembered  that  the  principal  evidence  on  which  Mr. 
Kathbone  was  convicted  was  furnished  by  inspectors  of  the  Post-Office 
Department,  many  of  whom  in  the  past  had  been  his  friends,  and  that 
almost  the  first  direct  declaration  that  I  had  as  to  his  guilt  was  from 
Capt.  W.  B.  Smith,  the  senior  post-office  inspector,  who  came  to 
Cuba  for  the  purpose  of  inspecting  conditions  of  the  department  of 
posts.  Their  findings  were  corroborated  b}^  Mr.  Bristow,  and  the 
charges  made  by  them  were  established  and  proved  beyond  question 
of  doubt  at  a  public  trial  before  five  judges. 

Mr.  M.  S.  Fosnes,  Mr.  H.  T.  Gregory,  Mr.  J.  L.  Bristow,  Capt. 
W.  B.  Smith,  and  other  post-office  inspectors  are  all  within  reach  of 
your  committee,  and  I  would  respectfully  suggest  that  they  be  called 
and  fully  examined  upon  this  matter. 

In  conclusion,  it  might  not  be  inappropriate  to  invite  attention  to 
the  fact  that  Mr.  Rathbone's  charge  practically  implies  that  the  mili- 
tary governor,  the  inspector-general  on  duty  in  Cuba,  the  Fourth 
Assistant  Postmaster-General,  a  large  number  of  post-office  inspectors 
of  established  reputation,  the  auditors  of  the  island  of  Cuba,  and  five 
judges  of  the  audiencia  of  Habana  (three  of  whom  were  appointed  by 
Lenuza,  Mr.  Rathbone's  attorney,  who  was  secretary  of  justice  under 
General  Brooke)  all  conspired  to  convict  him.  The  creation  of  such  a 
situation  would  have  been  impossible. 

The  complaint  would  have  had  a  truer  ring  had  Mr.  Rathbone 
declined  to  accept  a  pardon  and  taken  his  case  before  the  supreme 
court  of  Cuba. 

In  this  connection  attention  is  called  to  the  statement  from  the 
War  Department,  published  at  page  777  of  the  record,  which 
shows  that  of  the  five  judges  constituting  the  court  of  audiencia, 
before  which  court  Mr.  Rathbone  was  tried,  two  of  them  were  ap- 
pointed as  judges  by  General  Brooke  and  two  of  them  were  appointed 
as  fiscals  by  General  Brooke  upon  the  selection  and  recommenda- 
tion of  Mr.  Lanuza,  who  was  the  senior  counsel  for  Rathbone.  This 
fact  should  estop  Mr.  Rathbone  or  his  counsel  from  claim  ing  that 
the  justices  of  the  court  trying  the  Rathbone  case  were  not  leaders 
in  their  profession,  honorable  judges  and  honorable  men,  who  could 
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be  relied  upon  to  give,  as  they  say  in  their  statements  they  did  give, 
a  full,  fair,  impartial,  and  just  trial,  according  to  the  codes  of  pro- 
cedure then  in  force  in  Cuba,  and  who  further  say  that  they  were 
not  influenced  or  interfered  with  by  General  Wood  or  anybody 
else  in  the  conduct  of  that  trial. 

On  this  point  attention  is  also  called  to  what  was  said  b\^  Secre- 
tary Root.  He  says  in  his  testimony,  at  page  773,  record,  that  he 
concurs  fully  in  the  statement  by  General  Wood: 

"  That  every  effort  was  made  to  give  Mr.  Rathbone  an  absolutely 
fair  trial,  and  I  declare  that,  to  the  best  of  my  knowledge  and  belief, 
he  did  have  such  a  trial;  that  he  was  given  eveiy  opportunity  to 
prepare  his  defense;  that  he  was  defended  by  the  ablest  lawyers  in 
the  island;  that  no  influence  whatever,  directly  or  indirectly,  was  used 
to  influence  in  any  way  the  judgment  of  the  court  or  affect  its  per- 
sonnel. The  conviction  was  based  mostly  on  the  documentary  evi- 
dence, some  of  which  at  the  present  time  is  in  the  archives  of  the 
military  governor,  etc." 

THE  JAI  ALAI  GIFTS. 

The  third  charge  made  by  Mr.  Rathbone  is  as  follows: 

3.  With  accepting  gifts  from  an  organization  commonly  known  as 
Jai  Alai,  to  which  he  had  granted  a  ten  years1  exclusive  concession, 
the  same  being  a  violation  of  the  so-called  Foraker  law,  which  pro- 
hibited the  granting  of  franchises  or  concessions  during  the  occupation 
of  the  island  by  the  American  authorities.  The  acceptance  of  these 
gifts  constitutes  a  violation  of  article  397  of  the  Penal  Code  of  Cuba. 

In  the  mere  fact  that  General  Wood  accepted  gifts  from  the  Jai 
Alai  Society,  or  from  others,  there  is  nothing  to  be  criticised.  It 
is  simply  in  each  instance  a  matter  of  taste,  and  the  committee 
fully  agreed  with  the  Secretary  of  War,  who,  with  respect  to  the 
presents  made  to  General  W7ood  by  the  Jai  Alai  Society  at  the 
time  when  General  Wood  left  Cuba,  and  which  are  the  subject  of 
this  charge,  said,  at  page  79  of  the  record: 

War  Department. 
Washington,  March  %3,  1903. 
******* 

The  "Jai  Alai''''  Company,  referred  to  in  the  charges,  maintained  a 
court  in  which  a  game  is  played,  somewhat  similar  to  our  game  of 
racket,  and  in  which  the  Cuban  people  are  interested,  much  as  our 
people  are  interested  in  the  game  of  baseball.  The  company  included 
many  of  the  best  citizens  of  Habana.  and  the  gift  to  General  Wood, 
which  was  made  at  the  time  of  his  departure  from  the  island,  had  no 
relation  whatever  to  any  official  action  of  his  affecting  the  compaii}^ 
but  was  a  part  of  the  general  expression  of  gratitude  by  the  Cuban 
people  toward  the  representative  of  the  United  States  for  the  just  and 
benelicent  government  through  which  the  establishment  of  the  Repub- 
lic of  Cuba  had  been  accomplished,  and  the  chief  credit  of  which  was 
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due  to  General  Wood.     To  have  refused  this  and  other  gifts  made  at 
the  same  time  would  have  been  discourteous,  injurious,  and  unjusti- 
fiable.    The  treatment  of  the  gift  at  the  custom-house  was  strictly  in 
accordance  with  law  and  official  propriety. 
The  charges  have  no  justification. 

Eijhu  Root, 

Secretary  of  War. 

The  charge  was  serious,  and  it  was  proper  to  hear  testimony  with 
respect  to  it  at  great  length  as  the  committee  did,  only  because  it 
carried  with  it  the  insinuation  that  General  Wood  had  granted  a 
concession  to  the  Jai  Alai  Society  as  set  forth  in  the  charge  in 
consideration  of  the  gifts  referred  to — in  short,  that  he  had  been 
guilty  of  corruption  in  the  matter.  There  is  no  testimony  what- 
soever that  supports  any  such  insinuation.  On  the  contrary  the 
testimony,  facts,  and  circumstances  are  of  such  character  as  to 
warrant  the  statement  that  such  an  insinuation  is  but  a  baseless 
slander. 

In  the  first  place,  aside  from  the  failure  of  the  testimon3T  to 
support  any  such  insinuation,  the  evidence  affirmatively  refutes  it. 
The  record  shows  that  General  Wood  did  not  grant  any  concession 
to  the  Jai  Alai  Society  of  any  character  whatsoever,  and  that  con- 
sequently, to  begin  with,  there  was  no  basis  for  any  such  charge. 
The  Jai  Alai  Society  was  duly  organized  under  the  laws  of  Cuba, 
and  secured  a  grant  of  its  concessions  from  the  municipal  authori- 
ties of  Habana,  with  the  approval  of  the  civil  governor  of  Habana, 
and  never  secured  any  concessions  or  rights  whatever  from  General 
Wood  as  military  governor  or  otherwise.  Only  two  questions  with 
respect  to  it  were  ever  presented  to  him.  One  was  as  to  whether 
or  not  the  city  of  Habana  had  a  right  to  lease  certain  ground  it 
owned  to  the  Jai  Alai  Society,  on  which  it  desired  to  erect  and 
maintain  its  court. 

The  .fudge- Advocate  General  was  of  the  opinion  that  such  a  lease 
would  1)0  in  contravention  of  the  law  prohibiting  the  granting  of 
franchises  during  our  occupation  of  Cuba.  The  Secretary  of  War, 
to  whom  the  question  was  referred  by  General  Wood,  held  that  it 
was  not  in  violation  of  that  provision  of  law  for  the  city  of 
Habana  to  least  its  own  property,  and  directed  General  Wood  to 
approve  the  lease  that  was  made.  Subsequently,  April  26,  1902, 
shortly  prior  to  the  termination  of  our  occupation  of  Cuba,  the 
Jai  Alai  Society  addressed  a  letter  to  General  Wood  as  military 
governor,  saying: 

•\\s  i he  validity  of  the  approval  of  the  civil  governor  of  the  regu- 
lations of  this  bail  game  is  being  put  in  question  to-day,  we  appeal  to 
von  to  duly  confirm  the  validity  thereof. 


» 
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In  answer  to  this  appeal,  General  Wood,  on  May  7,  1902,  by  letter 
of  his  adjutant-general,  addressed  to  the  Jai  Alai  Society,  in  effect 
declined  to  make  any  order  such  as  was  requested,  for  the  reason,  as 
stated  in  such  letter,  that  the  rights  and  concessions  of  the  Jai  Alai 
Society  had  been  approved — 

"  by  the  civil  governor  of  the  Province  of  Habana,  on  the  31st  day  of 
January,  1900,  after  consultation  with  and  approval  by  the  secretary 
of  state  and  government  and  the  secretary  of  justice,  and  the  rights 
acquired  by  your  company  are  protected  by  the  laws  in  force." 
(Page  504,  record.) 

The  Secretary  of  War,  at  the  request  of  the  committee,  made  a 
statement  in  writing  with  respect  to  this  whole  matter,  and  submitted 
in  connection  therewith  as  exhibits  all  the  correspondence  and  official 
communications  on  the  subject.  This  communication  from  the  Sec- 
retary of  War  appears  at  page  502  et  seq.  of  the  record. 

In  addition  to  the  foregoing  statement  the  Secretary  of  War 
testified  on  this  subject,  as  shown  at  page  779  et  seq.  of  the  record, 
as  follows: 

Secretary  Root.  Does  the  committee  desire  anything  from  me  on 
charge  No!  3,  in  regard  to  his  accepting  gifts  from  an  organization 
commonly  know  as  the  Jai  Alai? 

The  Chairman.  I  think  not,  with  regard  to  the  gifts,  unless  you 
have  some  special  personal  knowledge.  But  in  regard  to  the  granting 
of  the  franchise 

Senator  Teller.  I  wanted  to  ask  him  about  the  gifts. 

The  Chairman.  Very  well. 

Secretary  Root.  All  right,  Senator.  While  Senator  Teller  is  look- 
ing for  what  he  is  trying  to  find,  I  will  call  attention  to  the  fact  that 
there  is  in  this  charge  an  assumption  which  is  not  correct,  namel}',  in 
the  words  "to  which  he  had  granted  a  ten-years'  exclusive  concession, 
the  same  being  a  violation  of  the  so-called  Foraker  law."  General  Wood 
never  granted  any  concession.  The  city  of  Habana,  the  common  coun- 
cil of  the  city  of  Habana,  had  passed  absolution  before  the  American 
occupation,  1  think  in  the  year  1898,  to  lease  certain  city  property, 
real  estate,  to  a  man  who  was  proposing  to  put  up  a  building  for  this 
game.  The  resolution  remained  in  abeyance  during  the  period  of  active 
hostilities  up  to  the  time  of  the  change  from  Spain  to  the  United 
States.  At  some  time  in  1900,  I  think,  the  contract  under  that  reso- 
lution was  made,  and  the  rules  and  regulations  under  which  the  game 
was  to  be  conducted  were  approved  by  the  civil  governor,  and  the 
man  went  on  and  formed  a  corporation  and  put  up  this  building.  As  1 
understand  it,  he  went  to  record  his  contract  and  lease,  the  ten  years' 
lease,  and  the  notary  refused  to  record  it  because  under  the  Spanish 
law  a  contract  relating  to  the  real  property  of  a  municipal  corporation 
had  to  have  the  approval  of  the  governor-general,  and  then  they  came 
to  General  Wood  to  get  his  approval  of  this  transaction,  which  was, 
so  far  as  the  city  of  Habana  was  concerned,  a  completed  transaction. 
The  judge-advocate  of  the  division  was  of  the  opinion  -rendered  an 
opinion— that  that  could  not  be  done  because  it  was  in  violation  of  the 
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Foraker  law.  That  was  then  referred  to  the  War  Department,  and 
Judge  Magoon  examined  the  subject  and  wrote  an  opinion  to  the  con- 
trary, that  it  was  not  in  violation  of  the  Foraker  law,  being  merely  a 
disposition  by  the  city  of  Habana  of  its  own  property.  That  I  dis- 
cussed with  him  very  fully  and  I  agreed  with  him  and  approved  of  the 
opinion,  and  it  was  forwarded  to  General  Wood,  and  he  approved  the 
concession. 

*  *  *  *  *  *  .  * 

Secretary  Root.  That  was,  so  far  as  I  know,  the  only  thing  Gen- 
eral Wood  ever  did  in  regard  to  the  Jai  Alai  business,  except  to  go 
there  and  play,  which  he  did  every  day,  unless  you  consider  that  a 
letter  which  was  written  by  his  adjutant-general  shortly  before  the 
turning  over  of  the  government  was  doing  something. 

Senator  Teller.  I  do,  certainly. 

Secretary  Root.  I  do  not.  Shortly  before  the  government  was  turned 
over  it  appears  that  there  was  some  question  as  to  the  validity  of  the 
regulations  under  which  the  game  was  conducted,  and  an  application 
was  made  to  the  military  governor  to  give  his  approval  to  the  regula- 
tions, which,  as  I  understand  it,  he  did  not  do.  Instead  of  that  his 
adjutant-general  wrote,  under  his  direction,  a  letter  to  the  president  of 
the  company  saying  that  on  examination  of  the  record  it  appeared 
that  the  regulations  had  already  been  approved  two  years  before  in 
accordance  with  law,  by  the  civil  governor  of  Habana,  after  consulta- 
tion with  the  secretary  of  state  of  the  government  and  the  secretary  of 
justice,  and  that  they  were  protected  by  the  law  in  force. 

*  *  «■  *  -x-  *  «■ 

Senator  Alger.  Mr.  Secretary,  may  I  ask  you,  has  this  game  any- 
thing to  do  with  gambling,  or  is  the  gambling  the  betting  upon  the 
game  by  outsiders? 

Secretary  Root.  The  game  has  nothing  to  do  with  gambling.  It  is 
not  a  gambling  game  an3^  more  than  horse  racing  is  a  gambling  game. 

Senator  Alger.  It  is  a  game  of  racquets? 

Secretary  Root.  Yes;  a  game  of  skill,  and  one  of  the  finest  that  I 
ever  saw." 

******* 

Secretary  Root.  There  is  one  other  thing  about  it  that  1  think  I 
ought  to  say.  I  had  said  that  General  Wood  never  did  anything  except 
approve  the  contract  for  lease,  which  he  did  under  directions  from  the 
War  Department,  unless  you  regarded  the  letter  of  the  Adjutant- 
General,  containing  the  statement  of  what  was  found  on  the  examina- 
tion of  the  expediente  in  regard  to  the  action  taken  two  years  before  by 
the  civil  government,  as  doing  something.  There  was  one  other  sub- 
ject—not something  that  General  Wood  did,  but  something  he  did  not 
do — which  perhaps  should  be  referred  to.  The  General  talked  with 
me  about  the  question  as  to  whether  the  game  should  be  interfered 
with  on  account  of  the  pool-selling  feature,  and  when  I  was  in  Habana 
on  one  occasion  at  least  I  went  out  and  saw  the  game.  I  found  there 
a  game  somewhat  similar  to  racket,  or  a  game  played  in  a  long  court — 
a  game  distinctly  of  skill— one  of  the  most  interesting  and  exciting 
games  of  skill  I  have  ever  seen.  I  think  you  have  had  a  full  descrip- 
tion of  it,  and  1  will  not  go  into  that.  Tool  tickets  were  being  sold. 
I  am  not  very  familiar  with  the  precise  methods,  any  more  than  I  am 
with  the  precise  method  of  book-making  on  our  races  or  with  the  old 
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method  that  some  3Tears  ago  was  practiced  in  this  country  railed  the 
French  mutual  pools.  I  judge  it  was  more  like  that.  But  the  game 
was  not  a  gambling  game;  the  betting  on  the  game  was  an  incident, 
just  as  the  betting  on  horse  races  is  an  incident  in  our  own  country, 
and  the  question  was  whether  that  betting  should  be  stopped. 

We  had  already  stopped  lotteries,  and  I  think  you  have  here  before 
3^ou  a  lot  of  orders  and  papers  connected  with  the  suppression  of  lot-"* 
teries.  We  had  also  stopped  bull  tights;  we  had  stopped  cock  rights, 
and  we  had  been  obliged  to  use  very  stringent  measures  in  doing  that. 
That  was  the  great  method  of  gambling — betting  on  cock  tights — and 
it  caused  great  dissatisfaction  when  it  was  stopped.  The  people  had 
petitioned  and  requested,  and  there  was  undoubtedly  among  them  a 
feeling  that  wTe  wTere  oppressive  in  our  imposing  upon  them  a  set  of 
ideas  that  prevail  among  us  and  to  which  they  were  not  accustomed. 
I  felt  pretty  clear  that  we  had  gone  as  far  in  imposing  upon  those 
Spanish  American  people  the  ideas  of  a  New  England  community  as 
it  was  either  wise  or  just  we  should  do,  in  view  of  our  temporary 
occupancy,  and  I  said,  with  the  conviction  that  it  was  right,  that  the 
game  should  not  be  interfered  with. 

The  game  was  lawful.  It  was  in  accordance  with  the  laws  existing 
in  the  island  when  our  occupation  commenced,  and  the  laws  had  not 
been  changed.  I  did  not  think  it  would  be  a  wise  thing  for  us  to 
change  those  laws.  Their  laws  prohibited  games  of  chance.  They 
did  then,  as  they  do  now — at  all  events,  before  our  occupation  and 
through  our  occupation — prohibit  games  in  which  one  player  raises 
another;  that  is,  they  would  prohibit  the  game  of  poker,  which  some 
gentlemen  of  my  acquaintance  think  they  play  better  than  other  gentle- 
men. But  betting  on  a  game  of  skill  was  lawful  and  always  had  been 
lawful  there,  and  we  did  not  change  the  law,  and  in  m}T  judgment  it 
was  not  wise  to  change  the  law.  That  was  the  only  thing  we  left  to 
them  in  the  way  of  a  kind  of  amusement  which  they  had  been  accus- 
tomed to.  Of  course,  General  Wood's  interest  in  the  game  was  as  an 
athletic  sport;  he  is  an  athlete 

Senator  Foraker.  In  that  connection,  Mr.  Secretary,  it  has  been  tes- 
tified here  that  there  was  a  rumor  down  there  that  he  wTas  a  stockholder 
in  the  Jai  Alai  corporation.  Do  }tou  know  anything  about  that? 
There  is  no  testimony  to  that  effect,  except  that  there  was  a  rumor  to 
that  effect. 

Senator  Pettus.  Oh,  yes;  there  is  testimony — that  is,  some  man 
told  somebody  else  that  he  had  heard  so. 

Senator  Foraker.  Yes. 

Secretary  Root.  I  never  heard  it.  I  certainly  do  not  believe  it,  and 
would  not  believe  it  without  very  positive  evidence. 

Senator  Scott.  My  recollection  of  the  laws  of  our  State  is  that  it  is 
lawful  for  a  man  or  a  company  of  men  to  sell  pools  on  horse  races,  but 
they  have  to  get  the  right  to  do  that.  Now,  did  General  Wood  grant 
anybody  the  exclusive  right  to  sell  those  pools  \ 

Secretaiy  Root.  I  do  not  understand  that  he  did;  I  do  not  know  of 
his  doing  it,  The  only  thing  which  could  be  considered  as  giving  that 
right  was  the  approval  of  the  regulations,  the  rules,  wdiich  governed 
the  selling  of  these  pools,  by  the  civil  governor  of  Habana,  which  was 
in  1900. 

Senator  Scott.  As  I  understand,  the  governor-general  of  the  island 
would  have  to  approve  the  acts  of  the  civil  governor,  would  he  not? 
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Secretary  Root.  No.  He  had  to  approve  the  acts  of  the  civil  gov- 
ernor he  had  to  approve  the  acts  of  municipality — in  the  disposition 
of  real  estate,  and  that  was  the  question  that  came  up  to  the  War 
Department  on  the  claim  that  the  disposition  of  the  real  estate  in  the 
lease  was  a  violation  of  the  Foraker  Act.  But  the  rules,  the  regula- 
tions, which  controlled,  and,  in  controlling,  authorized  this  pool  sell- 
ing, never  came  before  the  military  governor  for  action  at  all,  and 
under  the  law  it  was  not  required  to  come  before  him. 

Senator  Scott.  I  think  1  can  make  myself  plainer,  and  then  you 
will  understand  what  I  am  trying  to  get  at  and  perhaps  can  answer  so 
that  I  will  have  a  better  answTer  to  my  question.  I  am  a  director  of 
the  fair  association  at  home.  Now,  when  we  are  going  to  have  our 
tall  races  a  number  of  people  come  and  they  ask  the  exclusive  right  to 
sell  pools  for  the  time  of  the  fair,  and  of  course  we  give  the  conces- 
sion to  the  men  who  offer  the  most  money  for  it.  Now,  do  you  know, 
or  do  you  not,  whether  any  concessions  were  asked  from  General 
Wood  for  the  exclusive  privilege  of  selling  pools  on  this  game? 

Secretary  Root.  No  ;  I  feel  quite  certain  there  were  not.  There 
was  in  the  lease  that  was  the  subject  of  consideration  that  came  up  to 
the  War  Department  an  exclusive  provision — that  is,  a  provision  that 
the  lessee  should  have  the  exclusive  right  to  build  and  maintain  the 
game.  That  exclusive  provision  was  stricken  out  by  General  Wood, 
and  I  understand  that  other  people  had  the  right  to  carry  on  the  same 
kind  of  game.  I  think  there  was  a  private  game  there,  but  I  am  not 
positive  about  that. 

It  seemed  to  me  that  it  would  be  a  little  bit  of  hypocrisy  to  change 
their  law  and  prohibit  them  from  doing  what  I  knew  was  done  in  every 
State  in  the  Union  that  I  have  been  in  in  connection  with  horse  races— 
what  was  done  last  week  at  Benning  during  the  sessions  of  this  com- 
mit tee.  aiid  what  is  done  in  my  State  of  New  York  at  the  races  which 
are  held  under  the  direction  of  Mr.  Whitney,  Mr.  Belmont,  Mr.  Keene, 
and  other  men  of  the  highest  character  and  standing.  I  did  not  think 
that  we  had  any  right,  for  the  sake  of  making  a  record  that  would 
seem  to  be  to  our  own  advantage,  to  prohibit  those  people  the  things 
that  are  really  allowed  here. 

In  view  of  this  testimony  and  these  facts,  it  would  seem  not  only 
that  the  testimony  does  not  sustain  the  third  charge  made  b}^  Mr. 
Rathbone,  but  that  there  is  no  justification  whatever  for  such  charge. 

THE  RUNCIE  ARTICLE. 

The  fourth  charge  is  as  follows: 

I  also  charge  him  with  complicity  with  another  army  officer  in  the 
preparation  and  publication  of  an  article  reflecting  discreditably  upon 
their  ranking  officer,  in  violation  of  an  accepted  canon  of  military 
service,  and  constituting  an  offense  commonly  known  as  "conduct 
unbecoming  an  officer  and  a  gentleman." 

This  relate-  to  the  so-called  Runcie  article,  an  article  published 
in  the  North  American  Review  for  February,  1900,  signed,  "J.  E. 
Runcie." 

Runcie  was  a  retired  armv  officer,  who  had  been  in  Cuba  serving  in 
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the  capacity  of  volunteer  aid  or  assistant  to  General  Wood  without 
pay  or  compensation. 

Runcie's  rank  in  the  Regular  Army  was  that  of  lieutenant,  but  he 
had  served  during-  the  Spanish- American  war  as  major  of  a  volunteer 
Ohio  regiment  of  cavalry. 

General  Wood  and  Major  Runcie  had  long-  been  acquaintances  and 
friends. 

During  the  month  of  October,  1899,  Mr.  Ray  Stannard  Baker,  rep 
resenting  McClure's  Monthly  Magazine,  arrived  at  Santiago  with 
letters  of  introduction  to  General  Wood,  whom  he  informed  that  he 
had  come  to  Cuba  for  the  purpose,  primarily,  of  writing  an  article 
about  General  Wood,  to  be  one  of  a  series  of  articles  on  men  promi- 
nently identified  with  the  Spanish-American  war,  which  he  had  been 
commissioned  to  write  for  publication  in  McClure's  Magazine. 

Mr.  Baker  wanted  data  for  such  an  article.  General  Wood  there- 
upon introduced  him  to  Major  Runcie,  with  a  request  to  Major  Runcie 
that  he  would  give  Mr.  Baker  such  information  as  he  desired,  as  he 
had  done  with  other  correspondents  (p.  146-148,  record.) 

Mr.  Baker  obtained  his  information,  wrote  his  article,  and  pub- 
lished it  in  McClure's  Magazine  for  February,  1900,  as  shown  at  page 
188  of  the  record. 

Runcie's  article  published  in  the  North  American  Review  for  Feb- 
ruary, 1900,  is  found  in  the  record  at  page  80.  It  was  entitled 
"American  misgovernment  of  Cuba,"  and  severely  criticised  the 
administration  of  General  Brooke,  who  was  then  in  command  of  the 
Division  of  Cuba. 

When  the  article  appeared  Major  Runcie  claimed  to  be  greatly 
surprised  that  it  should  have  been  published  over  his  name,  and 
charged  that  Mr.  Baker  had  violated  a  promise  not  to  allow  it  to  be 
so  published. 

It  developed  later  that  when  Major  Runcie  prepared  his  article  he 

forwarded  it  to  Mr.   Baker  by  letter,   of  which  the  following  is  a 

copy : 

Santiago  de  Cuba,  November  °26,  1$99. 

My  Dear  Baker:  Use  this  in  any  way  you  think  tit — in  any  publi- 
cation, preferably  Harper's  Weekly — but  don't  put  my  name  to  it 
unless  you  think  it  necessary.  I  have  had  hard  work  to  keep  within 
bounds  of  space  and  temper,  for  it  would  have  been  much  easier  to 
dictate  a  volume  than  to  write  these  few  pages.  You  ran  cut  it  as 
you  like,  and  you  can  call  me  a  special  correspondent  or  any  other 
hard  name,  but  now  is  the  time  to  print  this  where  it  will  be  read. 
Things  here  have  recently  been  even  worse  than  when  you  were  here, 
but  there  seems  to  be  a  dawning  light  around  Washington,  and  it  may 
be  the  beginning  of  a  better  day  for  Wood,  as  well  as  Cuba. 

Commend  me  kindly  to  Frank  Norris  when  you  see  him,  and  believe 
me  alwa}Ts, 

Faithfully  yours,  J.  E.  Runcie. 
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The  publication  of  this  letter  was  brought  about  by  an  attack 
made  in  the  New  York  Evening  Post  upon  Air.  Baker,  charging 
him  with  having  published  Major  Runcie's  article  over  Major 
Runcie's  name,  in  violation  of  his  promise  to  the  contrary. 

This   publication  occurred  on  Saturday.  March  10,   L900,  and  the- 
publication   of    Runcie's   letter    by    Baker,    in    his    defense,    as   his 
authority  for  publishing  the  article  over  Runcie's  name,  followed  a 
tew  days  later. 

Following  the  publication  of  Runcie's  article  in  the  North  Ameri- 
can Review,  General  Wood,  accepting  the  assurances  of  Runcie  that 
Baker  had  published  the  article  in  violation  of  his  promise,  wrote  to 
the  Secretary  of  War  February  8,  1900,  page  149  of  the  record,  and 
again  February  25,  1900,  page  150  of  the  record,  stating  that  he  was 
assured  by  Major  Runcie  that  the  article  had  not  been  written  for 
publication  over  his  name,  but  merely  as  a  compilation  of  data  which 
Mr.  Baker  was  at  liberty  to  use  in  articles  of  his  own. 

In  his  letter  to  the  Secretary  of  War  of  February  25,  1900, 
General  Wood  inclosed  another  letter  addressed  to  the  President  (see 
p.  151  of  the  record)  which  purported  to  be  a  complete  statement 
of  all  his  knowledge  with  respect  to  Major  Runcie's  article. 

In  this  letter  General  Wood  set  forth  to  the  President  at  length  the 
relations  existing  between  Major  Runcie  and  himself   prior  to  his 
'  services  in  Cuba,  and  also  their  relations  there,  and  the  services  which 
Major  Runcie  had  been  rendering. 

He  further  says  in  this  letter: 

Major  Runcie  informs  me  that  the  publication  of  this  article  was  an 
entire  surprise  to  him.  I  had  never  seen  or  heard  of  it  until  1  saw  it 
in  the  North  American  Review.  Major  Runcie  also  states  positively, 
and  without  reservation  whatever,  that  the  publication  of  the  article 
was  an  entire  breach  of  confidence  on  the  part  of  Mr.  Baker,  and  he 
regrets  it  as  sincerely  as  anyone  can,  because  it  looks  very  much  like 
an  attack  on  General  Brooke,  who  is  no  longer  in  Cuba,  and  who  has 
been  subjected  to  a  great  deal  of  this  sort  of  thing. 

Then,  after  referring  to  Mr.  Baker's  visit  to  Santiago,  in  October, 
L899,  he  proceeded,  as  follows: 

There  he  (Baker)  met  Mr.  Runcie  and  discussed  matters  pretty 
freely  with  him.  When  Mr.  Baker  left,  Mr.  Runcie  informs  me,  he 
requested  a  statement  of  Mi-.  Runcie's  opinion,  etc.,  upon  the  con- 
dition of  affairs  in  Cuba,  This,  Mr.  Runcie  tells  me,  was  sent  him 
with  the  distinct  understanding  that  it  was  under  no  circumstances  to 
be  published,  either  in  whole  or  in  part,  but  was  simply  for  Mr. 
Baker's  personal  information. 

On  my  return  from  a  recent  trip  through  the  island  the  article  was 
brought  to  my  attention:  this  was  about  the  5th  or  6th  of  February. 
I  immediately  wrote  the  Secretary  of  War  on  the  subject  (see  letter 
of  February  8,  L900,  p.  149,  Record),  stating  circumstance.  Mr. 
Runcie  came  to  me  veiy  frankly  and  stated  his  surprise  and  indigna- 
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tion  at  the  article  having  been  published,  realizing  all  it  would  subject 
him  to  and  the  false  position  it  would  place  him  in.  He  has  volun- 
tarily severed  his  connection  with  all  commissions  and  Leaves  for  the 
United  States  as  soon  as  he  can  (dose  his  a  (lairs. 

It  is  a  painful  and  regrettable  incident  in  which  a  man  writing  as 
frankly  as  he  would  speak  has  had  his  confidence  abused  and  himself 
put  in  an  entirely  false  position,  which  it  is  impossible  to  satisfactorily 
explain  to  anyone.  He  has  felt,  as  I  have,  that  many  people  would 
be  unjust  enough  to  assign  as  a  motive  his  desire  to  assist  me  at  (he 
expense  of  General  Brooke.  There  is  absolutely  nothing  in  any  such 
statement.     (Page  151,  record.) 

As  soon  as  publication  was  made  of  Runcie's  letter  to  Baker, 
dated  November  20,  1899,  authorizing  the  publication  of  his  article 
over  his  name,  if  Mr.  Baker  thought  that  necessary  (p.  152,  record), 
and  General  Wood  learned  of  the  same,  he  wired  the  Secretary 
of  War,  under  date  of  March  21,  as  follows: 

Recall  all  said  in  Runcie  case  about  abuse  of  confidence,  etc.    *    *    * 

He  followed  this  telegram  with  the  letter  of  March  22,  1900,  to 
the  same  general  effect  (p.  153,  record),  but  on  the  preceding 
day,  March  21,  1900,  Major  Runcie  wrote  General  Wood  the 
letter  published  at  page  151  of  the  record;  in  which  he  under- 
takes to  explain  why  his  express  written  authority  to  Mr.  Baker 
to  publish  his  article  over  his  name  if  he,  Mr.  Baker,  should 
"think  it  necessary"  was  not  what  on  its  face  it  purported  to  be, 
but  only  an  authority  to  Mr.  Baker  to  disclose  his,  Runcie's,  name, 
to  the  publisher  of  the  article,  whoever  that  might  be. 

It  is  not  necessary  to  comment  on  this  letter  except  to  say  that 
to  any  unbiased  mind  the  explanation  or  defense  which  he  thus 
undertakes  to  make  does  not  sustain  his  contention,  but  leaves  the 
authority  of  Mr.  Baker  given  by  Major  Runcie's  letter  of  November 
26,  1899,  unaffected. 

In  brief  it.  seems  clear  that  Major  Runcie  wrote  the  article  in 
question,  signed  his  name  to  it,  and  forwarded  it  to  Mr.  Baker, 
with  authority  to  have  it  published,  and  if  he,  Mr.  Baker,  thought 
it  necessary,  to  publish  it  over  his  name.  The  article  as  prepared 
and  published  bears  evidence  of  this  fact,  aside  from  the  specific 
instructions  Runcie  gave  in  his  letter  of  transmittal  to  Baker. 

The  only  question  left  is  whether  or  not  General  Wood  made  a 
truthful  statement  to  the  President  when  he  said  in  his  letter  of 
February  25,  as  above  quoted,  and  to  others  on  other  occasions, 
that  he  had  no  knowledge  of  the  letter  prior  to  its  publication. 

There  is  some  conflict  in  the  testimony  on  this  point,  but  very 
little.  Major  Runcie  testifies  that  he  and  General  Wood  and'  Mr. 
Baker  dined  together  immediately  after  Mr.  Baker's  arrival  at  San- 
tiago, and  that  on  that  occasion  such  an  article  was  talked  about, 
and  it  wTas  decided  that  Runcie  should  prepare  it. 
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Mr.  Baker  and  General  Wood  both  say  that  no  such  article  was 
talked  about  on  that  occasion  or  on  any  other  occasion  when  all  three 
were  present,  and  that  no  agreement  was  made  or  even  mentioned 
that  Runcie  was  to  prepare  any  such  article  for  publication.  (See 
Baker's  letter,  p.   144,  record.) 

Mr.  Baker  says  that  then  and  subsequent  to  that  occasion,  in  con- 
versations he  had  with  Major  Runcie  alone,  the  general  subject-matter 
of  some  article  on  conditions  in  Cuba  was  discussed,  and  that  Major 
Runcie  on  one  occasion  "suggested  himself  that  he  would  like  to 
write  the  truth  about  conditions,  etc."  (p.  422),  but  that  he  did  not 
expect  him  to  do  so,  and  was  surprised  when  he  received  the  article 
(p.  432,  record).  He  further  states  that  until  he  received  the  article 
he  did  not  know,  except  in  the  most  general  way,  what  Major  Runcie 
would  write,  if  he  saw  tit  to  prepare  such  an  article,  and  that  he 
had  no  other  relation  to  the  article  than  to  simply  receive  it,  secure 
for  Major  Runcie,  as  a  friendly  service  to  him,  a  publication  of  it 
in  the  North  American  Review,  and  collect  for  Major  Runcie,  and 
send  it  to  him,   the  sum  of  $35  as  payment  for  the  article  (p.  432, 

record). 

Mr.  Baker  fully  corroborates  General  Wood  in  all  General  W^ood 
says  as  to  the  character  of  their  conversation  on  the  occasion  when 
Major  Runcie   says  the   article  was   inspired   (pp.  423-424-425-426, 

et  seq.). 

If,  therefore,  this  were  all  the  testimony  there  wTould  be  two 
witnesses,  General  Wood  and  Mr.  Baker,  both  entirely  credible, 
against  Major  Runcie,  who  is  certainly  discredited  in  the  first  place, 
by  his  claim  that  Mr.  Baker  published  the  article  over  his  name 
in  violation  of  his  promise  not  to  do  so  in  view  of  the  contradic- 
tion thereof  by  Major  Runcie's  letter  of  transmittal. 

But  Major  Runcie  admits  on  his  cross-examination  that  he  pre- 
pared his  article  while  General  WTood  was  absent  from  Santiago, 
and  that  he  forwarded  it  to  Mr.  Baker  without  having  ever  shown 
it  to  General  Wood,  and  without  having  ever  told  General  Wood 
of  the  nature  of  it. 

The  only  conversation  that  he  claims  to  have  had  with  General 
Wood  in  regard  to  the  article  before  its  publication,  except  when 
General  Wrood  and  Baker  and  he  dined  together,  is  stated  at  page 
136  of  the  record,  where  he  says  that  after  he  had  written  and 
sent  off  the  article  General  WTood  one  day  asked  him  whether  he 
had  ever  written  that  article,  and  he  told  him  he  had.  This  is 
contradicted  by  General  Wrood?s  statement.  But  General  Wood 
says  (page  147,  record)  that  after  he  prepared  his  letter  "written 
after  a  full  discussion  with  Runcie,"  etc.,  to  the  President,  of 
February  25,  1900,  he  read  it  to  Major  Runcie,  and  asked  him 
whether  or  not  his  statements  were  correct,  and  that  Major  Runcie 
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said  they  were.  Major  Runcie  admits  that  he  read  him  the  letter, 
but  says  that  he  neither  assented  nor  dissented  to  the  same. 
although  he  knew  that  it  was  addressed  to  the  President  and  that 
by  allowing  incorrect  statements,  if  they  were  incorrect,  to  go 
uncontradicted  and  with  the  statement  that  he  approved  them,  he 
would   thereby  be   aiding   to  mislead  and  impose  on  the  President. 

For  this  reason,  added  to  the  fact  that  according  to  his  own 
statement  he  was  willing  to  attack  General  Brooke  anonymously  or 
through  Mr.  Baker,  which  was  neither  a  manly  nor  a  soldierly  act, 
coupled  with  his  denial  of  Baker's  right  to  publish  his  article  over 
his  own  name  in  plain  contradiction  of  his  letter  to  Baker,  the 
committee  were  of  the  opinion  that  in  so  far  as  there  was  any  conflict 
they  should  accept  the  statements  of  General  Wood  and  Mr.  Baker 
rather  than  those  of  Major  Runcie.  For  these  reasons,  the  com- 
mittee concluded  that  the  so-called  Runcie  article  was  prepared  and 
published  in  the  manner  shown  without  knowledge  or  approval  on 
the  part  of  General  Wood  as  to  its  character,  and  that  he  was  not 
guilty  of  any  misstatements  or  misrepresentation  in  connection  there- 
with. (See  General  Wood's  statement  of  the  whole  matter,  with 
letters  attached;  p.  116  et.  seq.,  record.) 

The  fifth  charge  is  as  follows: 
'    5.  I  charge  him  with  directing  and  causing  the  auditor  of  Cuba,  b}- 
a  military  order,  to  violate  the  law  in  the  treatment  of  accounts. 

There  is  absolutely  no  testimony  whatever  to  warrant  the  making 
of  such  a  charge,  and  we  dismiss  the  matter  from  further  consid- 
eration with  simply  referring  to  the  testimony  of  the  Secretary  of 
War  in  answer  to  this  charge,  at  page  855,  etc.,  record. 

CAPTAIN  BELL  AIRS. 

The  sixth  charge  is  as  follows: 

6.  I  charge  him  with  utilizing  the  services  of  an  ex-convict  with 
whom  he  was  in  intimate  personal  association  in  an  effort  to  displace 
his  superior  officer,  and  by  such  means  to  secure  to  himself  the 
vacancy  thus  created. 

This  charge,  in  view  of  the  testimony,  seems  to  be  only  a  spiteful 
and  malicious  declaration,  made  without  excuse  of  any  kind,  in  a 
spirit  of  revenge  and  wanton  villitication.  It  refers  to  Captain 
Bellairs,  as  he  was  known.  He  was  the  representative  of  the 
Associated  Press  at  Santiago  from  September,  1898,  until  June. 
1899,  when  he  was  transferred  to  Habana,  where  he  continued  as 
such  representative  until  July  11.  1900,  when  he  was  sent  by  the 
Associated  Press  as  its  representative  to  China. 

The  testimony  shows  that  General  Wood  had  nothing  whatever 
to  do  with  his  employment  by  the  Associated  Press,  or  with  his 
assignment  to  duty  at  Santiago,  or  with  his  transfer  from  there  to 
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Habana,  or  with  his  transfer  from  Habana  to  China,  or  with  his 
continuance  in  the  employment  of  the  Associated  Press  at  anytime 
while  lie  was  in  Cuba,  or  with  any  of  his  services  or  writings 
while  so  acting-  as  its  representative. 

Mr.  Diehl,  assistant  superintendent  of  the  Associated  Press. 
testiiies.  at  page  479  of  the  record,  how  he  came  to  know  and  to 
employ  Bellairs;  and,  at  page  487,  that  General  Wood  had  nothing 
to  do  therewith  or  with  any  of  his  various  assignments  to  duty. 

It  is  the  testimony  of  all  the  witnesses  that,  both  at  Santiago  and 
at  Habana,  Bellairs  was  received  in  the  best  society;  that  he  had 
the  entree  to  all  the  clubs,  and  that  he  was  on  terms  of  familiar 
acquaintance  with  all  the  Army  and  other  officials,  and  that  during 
his  stay  in  Habana  he  occupied  rooms  in  the  same  house  with 
General  Ludlow,  who  was  then  the  civil  governor  of  Habana;  in 
short,  that  while  during  all  this  period  he  apparently  enjoyed  the 
confidence  and  friendship  of  General  Wood,  yet  he  also  at  the 
same  time  enjoyed  the  confidence  and  friendship  of  all  the  other 
officials  with  whom  his  duties,  as  the  representative  of  the  Associ- 
ated Press,  brought  him  in  contact. 

After  he  was  sent  to  China  rumors  and  stories  began  to  circulate 
to  the  effect  that  he  was  an  impostor;  that  he  was  guilty  of  immoral 
practices,  and  that  he  was  an  ex-convict  who  had  served  a  term  in 
the  penitentiary  of  the  State  of  Florida.  It  was  thought  by  Mr. 
M.  E.  Stone,  general  manager  of  the  Associated  Press,  and  by 
Mr.  Charles  S.  Diehl,  assistant  general  manager,  when  they  first 
appeared  before  the  committee,  that  these  stories  were  circulated  and 
brought  to  their  knowledge  and  to  the  knowledge  of  General  Wood 
early  in  1900,  before  Bellairs  was  transferred  to  China,  and  they  so 
testified;  but  later  Mr.  Diehl  reappeared  and  testified  (at  page  600, 
et  seq.,  of  the  record)  that  they  had  examined  their  letter  files  and 
records  and  had  learned  therefrom  that  they  were  mistaken  in  regard 
to  the  dates  they  had  given  in  that  respect,  and  that  they  never  heard 
anything  derogatory  of  Bellairs  until  after  he  had  been  gone  from 
Cuba  to  China  some  two  or  three  months. 

A  Mr.  Charles  E.  Fisher  testified  to  the  same  general  effect  (p. 
608  et  seq.  of  the  record),  viz,  that  he  had  heard  bad  stories  about 
Bellairs  before  he  left  Cuba,  but  was  shown  to  have  been  mistaken 
by  the  testimony  of  Mr.  J.  O.  La  Fontisee,  from  whom  he  stated  that 
he  got  his  first  information,  who  says  (at  p.  G81-682  et  seq.  of  the 
record)  that  it  was  in  September  when  he  first  talked  with  Mr.  Fisher 
on  the  subject,  or  two  months  or  more  after  the  transfer  of  Bellairs 
to  China.  Mr.  La  Fontisee  testifies  that  he  had  lived  in  Florida 
for  some  years  before  he  went  to  Cuba,  and  that  he  had  heard 
the    stories    mentioned    about    Bellairs    before    Bellairs    left    Cuba, 


CONFIRMATION    OF    LEONARD    Wool).  39 

and  that  he  at  one  time — in  June,  L900,  he  thinks  -told  General 
Wood  about  them  (p.  683,  record). 

In  view  of  the  fact  that  General  Wood  states  that  he  never  heard 
of  the  stories  until  after  Bellairs  left  Cuba,  and  in  view  of  the 
further  fact  that,  according-  to  the  testimony  of  everyone,  Bellairs's 
social  standing  was  unquestioned  until  he  left  there,  and  in  view 
of  the  further  fact  that  Mr.  Stone  and  Mr.  Diehl,  both  men  of 
the  highest  intelligence,  and  both  interested  as  responsible  for  the 
employment  of  Bellairs,  found  themselves  mistaken  and  under  neces- 
sity to  correct  their  testimony  as  to  dates  and  to  admit  that  they 
had  never  heard  anything  to  the  prejudice  of  Bellaires  until  after 
they  had  sent  him  to  China,  and  that  until  after  they  had  sent  him 
to  China  General  Wood  had  never  spoken  to  either  of  them  in  regard 
to  Bellairs  (p.  605),  it  is  tolerably  safe  to  assume  that  Mr.  La  Fontisee 
was  mistaken  as  to  his  dates,  as  Stone,  Diehl,  and  others  were,  and 
that  neither  he  nor  General  Wood  nor  anybod}^  else  ever  heard 
anything  to  the  prejudice  of  Bellairs  until  after  he  was  transferred 
to  China,  when  all  heard  the  stories  that  then  became  current. 

So  that  in  so  far  as  General  Wood  may  have  u associated"  with 
Bellairs  while  he  was  in  Cuba,  he  did  not  associate  with  him  with 
any  knowledge  that  he  was  other  than  an  honorable  man  worthy  of 
the  position  he  held,  and  as  such  entitled  to  all  the  courtesies  and 
consideration  shown  him. 

But  whether  this  is  true  or  not  does  not  matter,  since  no  proof 
has  been  ottered — much  less  given — that  General  Wood  ever  "  utilized 
the  services"  of  Bellairs  in  any  way,  or  to  any  extent  whatever,  on 
any  account,  or  for  an}'  purpose,  good,  bad,  or  indifferent. 

Not  one  line  of  the  writings  of  Bellairs  during  the  whole  period  of 
his  stay  in  Cuba  has  been  put  in  evidence,  or  called  to  the  atten- 
tion of  the  committee,  and  not  an  act  of  his  of  any  kind  has  been 
testified  about,  and  not  a  word  spoken  by  him  of  any  nature, 
whether  kind  or  unkind,  to  General  Wood  or  his  superiors  in 
office,  has  been  testified  about  by  any  witness.  It  seems  to  have  been 
thought  sufficient  by  those  opposing  confirmation  to  support  this 
charge  to  show  that  Bellairs  was  a  man  of  previous  bad  char- 
acter and  that  he  was  upon  friendly  relations  with  General  Wood, 
as  well  as  everybody  else,  while  in  Cuba,  and  that,  when  finally 
the  truth  came  to  light,  General  Wood  was  slow  to  believe — as 
all  others  appear  to  have  been — that  such  an  imposition  had  been 
practiced. 

On  this  point  Mr.  Diehl  says,  at  page  491  of  the  record: 

I  thought  there  was  a  ^reat  mistake  made  about  this  man;  he  had 
such  excellent  credentials  in  Key  West,  from  either  Henry  Villard  Mi- 
nis son,  and  also  credentials  from  the  British  ministry  and  from  the 
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Evening  Post  and  tho  London  Standard.     In  view  of  these  credentials 
when  they  said  he  was  a  criminal  1  thought  it  was  impossible.     ' 

There  is  no  view  of  the  testimony'  that  makes  it  amount  to  more 
than  this,  and  it  might,  with  quite  as  much  propriety,  be  said  that 
Mr.  Stone  and  Mr.  Diehl — men  of  the  highest  capacity  and  best 
qualifications  for  their  respective  positions — should  be  held,  in  view 
of  their  responsibilities,  unworthy  to  longer  fill  their  places,  because 
they  suffered  themselves  to  be  imposed  upon,  as  that  General 
Wood  is  unworthy  of  promotion  because,  in  common  with  every- 
body else,  he  was  imposed  upon  by  a  man  whom  they  held  out, 
by  virtue  of  the  position  they  gave  him,  as  worthy  of  credence 
and  respect;  a  position  that  was  rightly  regarded  in  that  case,  as 
in  all  others,  as  a  certificate  of  good  character,  such  as  would  be 
deemed  sufficient  to  disarm  suspicion  even  if  circumstances,  short 
of  positive  proof,  should  arouse  it;  or  that  General  Wood  should 
be  denied  continuation  because  while  in  Cuba,  and  before  their 
frauds  were  discovered,  he  maintained  friendly  relations  with 
Neely,  Reeves,  Rathbone,  and  others. 

THE  CASTANEDA  CONCESSION  . 

An  effort  was  also  made  to  show  that  General  Wood  had  improp- 
erly, if  not  corruptly,  granted  what  is  spoken  of  in  the  Record  as 
the  Castaneda  concession.  This  is  completely  explained  and  refuted 
by  Secretary  Root  in  his  testimony  at  page  800  et  seq.  of  the 
Record,  where  he  states  as  follows: 

Senator  Teller.  Mr.  Secretary,  there  has  been  a  good  deal  of 
newspaper  talk  about  what  is  called  the  Castaneda  concession.  What 
do  you  say  about  that;  was  that  grant  under  the  direction  of  the 
Department? 

Secretary  Root.  No;  there  were  two  Castaneda  concessions. 

Sena l or  Teller.  Granted  by  General  Wood!1 

Secretary  Root.  Neither  of  them.  One  was  a  concession  granted 
after  the  signing  of  the  protocol  just  before  the  American  occupation, 
and  belonged  to  a  class  of  concessions  that  we  were  not  supposed  to  be 
friendly  to.  We  felt  that  there  had  been  a  lot  of  concessions  given  by 
some  Spanish  officers  just  before  they  went  away  that  they  had  no 
right  to  give.  That,  concession  was  condemned  by  General  Wood. 
lie  declared  it  invalid.  In  some  form  I  think  the  order  is  in  your 
record,  that  there  was  a  concession  similar  in  character  to  this  gas 
business,  lighting  business,  which  was  granted  in  1894.  Regarding 
that,  General  Wood  made  an  order  which  was  in  a  form  prepared  here 
and  sent  to  Cuba  with  instructions  to  make  it  in  all  similar  cases.  I 
do  not  want  to  bore  you  or  take  up  the  record,  but  to  be  intelligible 
I  will  have  to  explain  it.  « 

There  was  a  serious  difficulty  about  the  acts  of  the  military  governor, 
arising  from  the  fact  that  he  had  legislative  and  judicial  and  executive 
power-,  and  an  attempt  by  him  to  regulate  the  exercise  of  a  franchise 
or  concession  might  well  be  deemed  to  confer  a  franchise  or  concession; 
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that  is,  while  he  was  trying  to  act  as  a  street  commissioner  to  regu- 
late a  gas  company  in  the  exercise  of  a  franchise,  the  permit  that  he 
gave  might  be  construed  as  being  a  legislative  act  which  conferred  a 
franchise.  The  question  came  up  in  a  case  relative  to  the  canalization 
of  the  Matadares  Creek,  a  creek  running  in  near  the  harbor  of  Habana, 
and  there  was  a  great  deal  of  trouble  and  discussion  about  that,  and 
finally  we  prepared  a  direction  giving  the  precise  form  that  General 
Wood  was  to  use,  directing  that  when  he  considered  a  concession 
was  in  violation  of  the  rights  of  the  United  States  he  was  to  say  that 
the  United  States  objected  to  it,  and  declare  it  void  for  that  reason. 
When  he  found  that  a  concession  was  not  in  violation  of  the  rights  of 
the  United  States — that  is  to  say,  like  this  made  back  in  181*4— he  was 
not  to  say  it  is  a  good  concession,  but  he  was  to  say  the  United  States 
did  not  object  to  it,  and  the  question  whether.it  was  good  under  the 
laws  of  Spain  was  to  be  determined  in  the  courts.  Now.  General 
Wood  made  an  order  of  that  kind  regarding  the  1894  Castaneda 
concession. 

Senator  Teller.  What  did  he  say — the  Government  has  not  any 
objection  to  it? 

Secretary  Root.  Yes.  You  have  it  in  your  record  there. 

Senator  Foraker.  It  is  all  in  the  record. 

Secretary  Root.  He  followed  exactly  the  form  he  had  been  instructed 
to  follow  in  such  cases;  that  is,  the  1898  concession,  the  one  made^ after 
the  protocol,  he  objected  to  as  a  matter  of  public  policy  of  the  United 
States.  The  1894  concession,  made  when  Spain  had  its  full  rights,  he 
said,  we  have  no  objection  to,  but  the  question  of  whether  it  is  in  con- 
formity to  the  laws  of  Spain  is,  however,  to  be  left  to  the  courts. 
Subsequently  the  Castaneda  people,  or  whoever  owned  the  concession, 
being  about 'to  exercise  their  rights  under  the  concession,  applied  for 
liberty  to  do  it,  and  the  local  authorities  prescribed  a  set  of  rules, 
regulations,  for  the  exercise  of  this  right,  describing  how  the  wires 
should  be  laid.  I  think  they  required  them  to  be  put  underground 
instead  of  overhead,  or  something  of  that  kind.  General  Wood 
approved  of  those  regulations— quite  a  proper  thing  if  he  had  been 
merely  commissioner  of  public  works  or  a  street  commissioner.  Upon 
his  doing  that  the  existing  company  which  was  lighting  the  streets 
the  Spanish- American  Light  and  Power  Company,  or  some  such  title- 
came  to  me  and  said,  "  This  permit  here  is  in  such  form  that  it  not  only 
regulates  the  exercise  of  the  rights  previously  existing  but  it  amounts 
to  conferring  a  new  right,  and  will  cut  us  off  from  testing  preexisting 
rights  in  the  courts,  as  we  intend  to  do;"  and  accordingly  I  ordered 
General  Wood  to  revoke  his  approval  of  those  regulations,  reinstating 
'the  original  order,  and  he  did  so. 

Senator  Teller.  Was  his  order  that  he  made  by  direction  of  you 
or 

Secretary  Root.     The  original  order   was  by  direction   from  me. 
This  second  one  was  not,  and  I  directed  him  to  revoke  it. 

Senator  Teller.  And  it  was  revoked  \ 

Secretary  Root.  It  was  revoked. 

Senator  Teller.  Was  anything  done  subsequent  to  that  \ 

Secretarv  Root.  No. 

Senator  Foraker.  Now.  the  effect  of  all  that  is,  as  I  understand  this 
record  and  your  testimony,  that  in  181>4  a  franchise  was  granted  - 

Senator  Teller.  I  thinlvthe  Secretary  has  made  it  very  plain. 
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Senator  Forakkk.  I  want  to  see  if  I  understand  it,  if  you  have  no 
objection. 

Senator  Teller.  Very  well. 

Senator  Foraker  (continuing).  Which  General  Wood  found,  under 
your  instructions,  to  be  one  that  the  United  States  did  not  object  to? 

Secretary  Root.   Yes. 

Senator  Foraker.  Thereupon  the  owners  of  that  franchise  applied 
to  the  municipal  authorities  for  a  permit  to  go  upon  the  streets  and 
string  their  wires  i 

Secretary  Root.  Yes. 

Senator  Foraker.  And  the  local  authorities,  conceding-  their  right 
to  use  wires,  adopted  a  code  of  regulations  which  prescribed  they 
should,  instead  of  going  overhead,  go  underground? 

Secretary  Root.  Yxes. 

Senator  Foraker.  And  that  General  Wood  approved? 

Secretary  Root.  Yres. 

Senator  Foraker.  And  it  was  that  that  you  revoked;  but  you  left 
the  right  of  the  franchise,  granted  in  1894,  to  be  tested  in  the  courts, 
as  General  Wood  had  originally  ordered? 

Secretary  Root.  Yres,  sir. 

Senator  Foraker.  General  Wood  made  his  order  approving  those 
regulations,  if  I  understand  this  record,  upon  the  advice  of  the  secre- 
tary of  justice  and  his  legal  advisers  in  Habana? 

Secretary  Root.  He  did. 

Senator  Foraker.  That  it  was  nothing  more  than  a  restriction  as  to 
the  mode  of  use  of  the  streets  under  a  franchise  which  had  been  found 
to  have  been  granted  prior  to  our  occupation  ? 

Secretary  Root.  Yes;  I  think  I  ought  to  show  perhaps  that  the  dis- 
tinction is  a  pretty  fine  one,  and  it  is  not  at  all  surprising  that  anyone 
who  has  not  been  pretty  familiar  with  street  railway  and  gas  company 
laws  should  not  appreciate  it. 

Senator  Foraker.  Yes;  the  question  was  one  about  which  lawyers 
might  very  well  differ. 

Secretary  Root.  And  they  do. 

Senator  Foraker.  They  do — yes. 

Secretary  Root.  My  opinion  about  it  was  pretty  clear. 

Senator  Foraker.  They  are  remitted  to  the  courts  in  the  order 
General  Wood  made,  as  to  the  validity  of  the  franchise  under  which 
they  were  operating? 

Secretary  Root.  Y^es. 

Senator  Foraker.  That  is  enough  on  that,  1  suppose. 

In  addition  to  the  foregoing  statement  by  the  Secretary  of  War, 
we  call  attention  to  pages  533-5S!>  of  the  record,  where  will  be  found 
a  formal  statement  from  the  Secretary  of  War  in  regard  to  the 
so-called  Castaneda  concessions,  with  all  the  correspondence,  opin- 
ions, and  official  documents  relating  thereto  attached. 

CHARGES  OF  MR.   A.  E.   FRYE. 

In  addition  to  all  the  foregoing,  it  was  testified  by  Mr.  A.  E.  Frye, 
who  for  a  time  acted  as  superintendent  of  schools  in  the  island  of  Cuba, 
that  he  was  appointed  to  that  position  by  General  Brooke  in  L899;  that 
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he  prepared  a  general  school  law,  creating  and  regulating  a  school 
system,  providing  for  the  employment  of  teachers,  fixing  their  salaries, 
etc.,  which  was  promulgated  by  General  Brooke  in  December,  istM), 
a  few  daj-s  before  General  Wood  became  military  governor  of 
the  island;  that  according  to  his  law  teachers  were  paid  salaries 
ranging  from  $75  per  month  down  to  §50  per  month,  and  in 
some  cases  less  salaries,  according  to  the  number  of  pupils  a 
teacher  might  have;  that  in  the  summer  of  1900  he  made  arrangements 
for  the  instruction  of  Cuban  teachers,  who  might  desire  to  take  advan- 
tage of  such  an  opportunity,  at  Harvard  University,  Cambridge, 
Mass.;  that  just  before  he  left  with  these  teachers  for  Cambridge 
he  learned  that  General  Wood  was  having  a  new  school  law  pre- 
pared, which  he  was  intending  at  an  early  date  to  promulgate  as  a 
substitute  for  the  Frye  law,  and  that  by  the  law  which  General 
Wood  was  intending  thus  to  put  into  force  the  salaries  of  teachers 
were  to  be  reduced;  that  he  appealed  to  General  Wood  not  to  put 
such  a  law  into  effect;  that  notwithstanding  his  appeal,  while  he 
was  at  Cambridge  with  his  Cuban  school  teachers,  the  newspapers 
announced  that  the  Wood  law  had  been  officially  promulgated; 
that  in  consequence  there  was  great  disappointment  and  general 
bad  feeling  among  the  teachers;  that  this  occurred  in  the  latter 
part  of  July,  1900;  that  at  this  time  General  Wood  returned  from 
Cuba  to  the  United  States,  and,  learning  of  the  disappointment 
and  irritation  occasioned  by  the  promulgation  of  his  law,  wired 
Mr.  Frye  at  Harvard  University  as  follows: 

New  York,  July  $£,  1900. 
Mr.  Frye, 

Harvard  University,  Cambridge,  Mass.  : 

Inform  teachers  no  cut  in  salary.     Error  in  print. 

L.  Wood, 
(Page  701  of  the  record.) 

That  the  following  day  General  Wood  came  to  Cambridge,  and 
in  an  address  to  the  Cuban  teachers,  in  the  presence  of  Mr.  Frye, 
President  Eliot,  of  Harvard  University,  and  others,  made  statements 
which  were  in  part  stenographically  reported  and  put  in  evidence 
by  Mr.  Frye,  to  the  effect  that  there  would  be  no  reduction  of 
salaries;  that  the  printing  of  the  new  law  in  the  official  gazette  was 
a  mistake  or  an  error  of  some  kind,  and  that  he  had  telegraphed 
immediate^  on  his  arrival  at  New  York  in  regard  to  it;  that  the 
teachers  could  be  reassured,  etc.,  page  706  et  seq.  of  the  record;  all 
of  which  Mr.  Frye  testified  was  false;  that,  in  short,  General  Wood 
deliberately  misrepresented  to  the  Cuban  teachers  in  his  remarks  to 
them  at  Cambridge  what  had  been  done  by  him  with  respect  to  a 
new  law,  and  with  respect  to  changes  in  their  salaries,  and  in  other 
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important  respects.  Mr.  Frye  complained  in  his  testimony  of  Gen- 
eral Wood  in  other  particulars,  charging  him  with  improperly  inter- 
fering with  his  duties  as  superintendent,  to  the  prejudice  of  the 
schools,  etc. 

It  was  developed  on  his  cross-examination  that  Mr.  Frye  had 
written  the  following  letter  to  Secretary  Root,  found  at  page  746  of 
the  record,  which  would  seem  to  fully  exonerate  General  Wood  as  to 
all  his  charges  down  to  that  date. 

Habana,  September  26,  1900. 

Dear  Mr.  Root:  Nearly  twTo  months  ago  I  spoke  with  you  about 
my  work  in  Cuba.  The  time  had  come  when  I  felt  that  this  work  must 
end.  As  I  owe  my  position  here  to  your  own  kind  words  written  to 
General  Brooke,  it  seemed  to  be  my  duty  to  speak  with  you  before 
placing  my  resignation  in  the  hands  of  the  military  governor. 

I  toid  you  1  felt  that  the  writing  of  a  new  school  law  for  Cuba  during 
my  absence  in  the  United  States  showed  loss  of  confidence  in  me,  and 
that  of  course  without  the  confidence  of  General  Wood  I  could  not  do 
my  work.  Knowing  my  motive  in  the  work  here,  I  felt  hurt  when 
that  motive  seemed  to  be  doubted  and  when  it  seemed  as  if  I  were  no 
longer  trusted.  I  could  not  then  resign,  because  I  had  begun  to  organize 
the  Harvard  excursion,  and  that  must  go  forward.  My  mind  dwelt 
with  bitter  thought  upon  the  seeming  wrong,  and  I  spoke  harsh  words 
of  General  Wood,  not  seeing  that  the  greatest  wrong  of  all  was  my  own 
lack  of  frankness  in  not  going  to  him  for  a  manly  talk.  But  weary 
months  of  doubt  had  tinged  every  thought,  for  it  seemed  as  if  the  work 
so  dear  to  my  heart  must  end. 

The  whole'trouble  had  begun  over  a  slight  thing  that  a  few  moments 
of  frank  talk  would  have  cleared  away,  but  I  did  not  see  it,  Thus  it 
went  on  growing  and  harsh  words  were  spoken,  with  the  effect,  of 
course,  of  making  matters  worse.  In  this  I  did  wrong;  whatever  the 
cause,  those  words  ought  never  to  have  been  spoken. 

Last  Monday  I  went  to  General  Wood  with  my  written  resignation 
in  my  pocket.  I  did  not  go  in  anger,  nor  in  a  spirit  of  reproach.  The 
truth  had  dawned  upon  me  that  a  slight  cause  that  a  few  frank  words 
would  have  removed  had  grown  because  of  my  own  bitter  words,  and 
that  these  were  the  very  cause  of  the  growing  distrust  that  I  resented 
so  keenly.  The  moment  I  saw  the  truth  I  saw  also  my  duty,  namely, 
to  go  to  General  Wood  and  tell  him  frankly  how  I  had  felt,  with  the 
cause  of  the  feeling,  and  repeat  to  him  as  nearly  as  possible  the  very 
words  I  had  spoken;  then  to  lay  down  my  work  and  go  back  to  my 
little  home  in  <  Jalifornia.  There"  was  not  the  slightest  thought  of  any 
other  outcome.  There  was  no  reservation.  I  wished  for  him  to  know 
at  least  that  I  had  done  this  last  duty  fully  myself. 

But  as  we  talked  frankly  1  began  to  see  things  in  another  light.  I 
hope  that  General  Wood  did  also,  it  was  not  the  governor  who  was 
.-peaking,  hut  the  man.  It  was  not  the  voice  of  one  trying  to  crush 
out  my  work,  but  of  one  searching  for  light  while  bearing  a  heavy 
burden  in  the  dark.  Never  before  had  I  felt  such  a  strong  desire  to 
help  lift  a  burden.  My  schools,  the  teachers  I  love,  the  plans  of  weary 
hours,  my  motives,  all  passed  before  my  mind.  Could  it  be  possible 
that  such  a  work  must  stop  because  two  men  had  misunderstood  each 
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other  and  had  drifted  apart?  How  small  the  first  cause  scorned,  hut 
how  far  we  had  drifted. 

It  was  beyond  doubt  the  happiest  moment  of  my  life  when  General 
Wood  said:  "No,  1  do  not  want  you  to  resign;  the  past  is  behind  us, 
and  we  will  never  recall  it.  From  this  moment  there  is  confidence. 
and  we  will  work  together  for  the  good  of  the  schools.*'  A  single 
hour  had  cured  the  ill  of  half  a  year. 

When  I  went  to  the  palace  my  only  thought  was  for  the  faithful 
teachers  who  have  learned  to  trust  me  and  who  will  go  where  I  lead. 
The  very  thought  of  this  confidence  almost  broke  my  heart,  as  I  real- 
ized the' long,  bitter  struggle  through  which  I  had  at  first  passed  in 
Cuba,  and  how  hard  I  had  worked  to  win  the  trust  of  the  people — and 
now  after  all  it  could  not  be  used  for  Cuba's  good.  I  had  set  down 
for  the  task  of  the  first  year  the  winning  of  the  trust  of  this  little 
nation,  well  knowing  that  with  such  a  lever — and  with  no  other — the 
nation  could  be  uplifted.     But  now  all  seemed  to  go  for  naught. 

But  when  I  came  from  the  palace  I  was  doubly  glad  of  the  confidence 
of  the  Cubans.  Not  only  could  this  be  made  a  means  of  uplifting  the 
schools,  but  I  could  place  back  of  General  Wood  an  army  of  bright, 
intelligent  teachers  scattered  through  every  city,  town,  and  village  of 
the  island.  In  these  troubled  political  da}'s,  this  means  much.  I  could 
only  turn  this  trust  of  the  teachers  where  I  myself  trusted,  and  that 
is  all  I  can  do  now;  but  I  am  trusting  now  where  I  did  not  then,  and 
the  effect  will  soon  be  felt  in  nearly  every  home  in  Cuba. 

Thanks,  then,  to  General  Wood's  manly  and  generous  attitude,  I 
shall  go  forward  with  the  work  doubly  strong  now  in  his  confidence. 

Pardon  this  long  letter,  when  I  know  you  are  so  busy;  but  it  was 
your  first  kind  letter  that  gave  me  this  chance  to  work  with  the  Cubans. 
It  has  been  your  support  that  has  given  to  Cuba  the  great  voyage  of 
enlightenment.  Knowing  of  your  deep  interest  in  the  school  work  of 
this  little  country,  I  thought  you  would  be  glad  to  learn  that  this  work 
was  not  to  be  broken  or  changed  at  this  time.  Moreover,  I  had  a  duty 
to  perform  toward  General  Wood  in  telling  you  that  I  was  wrong  in 
my  judgment  of  him.  With  all  my  heart  I  can  now  stand  back  of  him 
and  give  every  ounce  of  my  strength  in  his  support. 

Sfrncerely,  yours, 
I  have  written  President  Eliot  to  the  same  effect. 

Mr.  Frye  testifies  that  after  this  letter  he  continued  in  Cuba  in 
the gmsition  he  held  until  December,  1900,  at  which  time  he  applied 
for  a  leave  of  absence,  and  during  the  time  covered  by  the  same 
tendered  his  resignation,  which  was  accepted.  He  further  testifies 
that  the  letter  which  he  wrote  to  the  Secretary  of  War,  speaking 
of  the  same,  "does  not  excuse  him  (Wood)  for  any  lies  he  told  or 
anything  else/1  (Bottom  of  p.  747,  record.)  And  that  subsequent 
to  the  law  General  Wood  misled  him  and  made  misrepresentations 
to  him,  and  trifled  with  him  until  it  became  impossible  for  him  to 
render  efficient  services,  and  that  it  was  in  consequence  of  this 
unfortunate  condition  of  things  that  he  resigned  in  the  manner 
stated. 
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Mr.  Frye's  testimony  shows  on  its  face  that  he  is  an  emotional, 
excitable,  and  unreliable  witness,  and  that  his  charges  and  the  infer- 
ences drawn  by  him  from  the  statements  and  actions  of  General 
Wood  were  not  only  not  justified,  but  absurd  and  ridiculous.  All 
that  is  stated  by  him  is  so  completely  answered  by  Secretary  Root, 
who  was  entirely  familiar  with  that  trouble,  as  he  appears  to  have 
been  with  every  other  occurring-  in  Cuba  during  his  administration  * 
of  the  War  Office,  that  his  testimony  on  that  point  is  inserted  in 
full,  as  a  complete  and   sufficient  answer  to  all  Mr.  Frye  has  said. 

Senator  Foraker.  *  *  *  We  had  the  superintendent  of  educa- 
tion of  Cuba,  Mr.  Frye,  on  the  stand  yesterday.  I  do  not  know 
whether  you  have  seen  his  testimony  or  not.  He  arraigned  General 
Wood  for  having  promulgated  on  the  30th  da}T  of  June,  1900,  a  new 
school  law.  if  1  may  speak  of  it  in  that  way,  and  said  with  respect  to 
that  law  that  it  made  changes  in  the  prior  law,  among  other  things 
reducing  the  salaries  allowed  to  teachers,  and  that  General  W7ood 
immediately  afterwards  came  up  to  Cambridge,  Mass..  where  Mr. 
Frye  was  with  a  lot  of  Cuban  teachers,  taking  some  instruction  there, 
and  General  Wood  stated  certain  things  there  with  respect  to  this  law 
which  were  not  true,  and  among  others — I  am  not  trying-  to  quote  the 
exact  language — he  said  that  General  Wood  said  that  that  law  was  not 
in  effect,  whereas  Mr.  Frye  said  that  the  truth  was  that  the  law  was  in 
effect,  Will  you  tell  us  about  that  law?  I  do  not  want  to  extend  my 
question  unnecessarily,  but  I  have  aimed  to  state  just  enough  to  direct 
your  attention  to  the  point. 

Secretary  Root.  Well,  it  is  a  fact  that  a  new  school  law  for  Cuba 
was  published  under  the  date  of  June  30  in  the  Official  Gazette. 

Senator  Foraker.  1900  \ 

Secretary  Root.  1900.  1  think  it  was  not  published  for  some  little 
time  after  that,  It  was  dated  June  30.  At  the  time — well  down  toward 
the  middle  of  July— it  was  in  fact  published,  but  it  was  dated  June 
30.  That  law  provided  for  a  reduction  of  salaries.  The  salaries 
under  the  existing  school  law  which  had  been  promulgated  on  the  6th 
of  December,  1899,  and  had  been  drawn  by  Mr.  Frye.  as  I  understand, 
fixed  the  salaries  at  $65  in  Habana. 

Senator  Foraker.  Seventy-five  dollars,  Mr.  Frye  said. 

Secretary  Root.  Yes;  $75 'in  Habana;  $00  in  the  capitals  of  provinces 
and  one  or  two  places  specified,  Cienfuegos.  and  I  have  forgotten  what 
others;  $50  for  complete  schools  in  other  places,  and  $30  for  incom- 
plete schools — that  is,  a  small  number.  The  law  dated  June  30  redffced 
tin'  salaries  of  $75  to  $65  in  Habana,  and  those  of  $60  to  $50  in  the 
capitals  of  provinces  and  specified  places,  and  those  of  $50  to  $4-0  in 
the  ordinary  places,  and  left  the  $30  salaries  for  incompleted  schools 
the  same.  On  the  24th  of  July  I  got  a  telegram  from  General  Wood 
from  New  York  saying: 

Elihu  Root,  Secretary  of  War,  Washington,  I).  C.  No  changes  in  teachers'  salaries 
intended  at  present.     Gazette  order  will  be  corrected  in  that  particular. 

The  same  day  I  got  a  telegram  from  him  dated  Boston,  Mass..  July 
24,  L900,  as  follow'-: 

Elihu  Root,  Secretary  of  War,  Washington,  I).  C.  Have  straightened  out  all 
misunderstandings  about  teachers.     Nothing  done  to  in  any  way  change  their  status 

or  pay. 
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I  understood  that  the  law  of  June  30  had  been  determined  upon  and 
signed  and  that  General  Wood  had  come  to  the  conclusion  to  make 
some  changes  in  it  and  had  not  intended  to  have  it  published,  but  that 
it  was  published  by  mistake.  I  think  you  will  find  in  Mr.  Frye's  testi- 
mony, in  his  quotations  from  General  Wood's  remarks  at  Cambridge, 
that  he  says  substantially  that,     He  says: 

I  do  not  know  how  the  order  was  published  in  the  Gazette — probably  the  incorrect 
order  went  in. 

He  says: 

J  telegraphed  yesterday — I  telegraphed  immediately  about  it.  The  teacher's  here 
can  therefore  feel  that  there  is  going  to  be  no  change. 

As  a  matter  of  fact,  immediately  upon  General  Wood's  return  to 
Habana,  which  was  a  few  days  after  this 

Senator  Foraker.   He  sailed  July  28. 

Secretary  Root  (continuing).  Yes,  this  telegram  was  the  24th;  he 
was  at  Harvard  on  the  25th  and  he  sailed  on  the  28th,  and  on  the  1st 
of  August  the  law  was  changed  and  was  republished  in  the  Gazette  as 
school  law  No.  368,  Habana,  August  1,  1900.  That  in  section  76  con- 
tains the  same  salaries  which  were  contained  in  the  law  of  December 
6,  1899.  That  is  to  say,  it  did  just  what  General  Wood  said  he  had 
already  telegraphed  to  have  done,  and  what  he  would  do. 

Senator  Scott.  Let  me  call  your  attention  to  Mr.  Frye's  testimony 
on  page  697: 

If  the  Cuban  teachers  away  in  the  United  States  found  that  their  salaries  had  been 
cut,  and  that  the  board  of  education, by  whom  they  had  been  elected,  had  been 
removed,  I  knew  that  there  would  be  a  panic  here,  and  it  turned  out  exactly  as  I 
predicted.  But  General  Wood  assured  me  in  the  most  emphatic  terms  before  the 
sailing  of  the  steamer  that  the  teachers'  salaries  would  be  reduced. 

Secretary  Root.  Yes;  he  undoubtedly  intended  to  reduce  them. 
Senator  Scott.  The  next  is: 

Q.  That  they  would  be? — A.  Yes,  sir;  that  they  would  be  reduced;  that  that  mat- 
ter had  been  presented  to  him  in  the  new  law,  and  he  had  approved  it;  that  the 
salaries  would  be  cut. 

Secretary  Root.  Yes. 

Senator  Scott.  Then  Mr.  Frye  introduced  on  the  next  page  that 
teleo-ram. 

Secretary  Root.  Yes;  in  which  he  says: 

Inform  teachers  no  cut  in  salary.     Error,  in  print. 

Senator  Scott.  Yes,  sir. 

Secretary  Root.  1  suppose  that  that  was  an  error  in  the  printing; 
that  he  did  not  intend  to  have  that  law  of  June  30  printed.  That  is 
what  1  understood  to  be  the  fact. 

Senator  Scott.  How  do  you  put  that  all  together,  Mr.  Secretary  I 

Senator  Teller.  I  can  not  understand  it  that  way,  Mr.  Secretary. 

Senator  Scott.  How  do  you  reconcile  the  two  statements  %  He  said 
they  would  be  cut,  and  then  the  telegram  said: 

Inform  teachers  no  cut  in  salary. 

Secretary  Root.  That  is  after  he  got  up  here. 
Senator  Scott  (reading):  "Error  in  print." 
Senator  Quarles.  He  changed  his  mind. 
Secretary  Root.  Yes. 
Senator  Scott.   But,  "Error  in  print?'' 
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Secretary  Root.  When  that  act  of  June  30  was  framed  he  undoubt- 
edly intended  to  cut  down  the  salaries. 

Senator  Foraker.  At  that  time? 

Secretary  Root.  Yes.  sir.  After  that  he  changed  his  mind  and 
decided  to  leave  them  as  they  were.  But  this  is  to  be  said  about  that, 
that  the  salaries  of  teachers  under  that  existing  law  can  be  increased, 
but  can  not  be  decreased  during-  their  term  of  office,  and  these  teachers 
were  employed  by  the  year,  so  that  their  salaries  would  not  be  affected 
until  after  the  expiration  of  that  year's  term. 

Senator  Fokaker.  Yes. 

Secretary  Root.  But  still  it  seems  to  me  quite  simple.  He  intended 
to  make  a  cut.  and  Mr.  Frye  went  to  him  and  fussed,  and  he  did  not 
yield  to  him  then,  but  he  subsequently  changed  his  mind. 

Senator  Scott.   Do  you  know  Air.  Frye  personally? 

Secretary  Root.   Yes. 

Scn.it or  Scott.   Is  he  a  man  of  truth  and  veracity? 

Secretary  Root.  Mr.  Frye  is  a  man  with  some  very  admirable  qual- 
ities, and  I  do  not  think  he  would  intentionally  tell  an  untruth.  He  is 
an  exceedingly  emotional  man.  as  you  can  see  in  the  letter  that  he  wrote 
to  me  which  you  have  in  evidence  here,  and  he  is  capable  of  being  com- 
pletely carried  away  by  a  prepossession  and  thinking  that  everything 
is  almost  divine  about  somebody  to  whom  his  affections  go  and  that 
everything  is  devilish  on  the  part  of  some  one  against  whom  he  has  a 
prejudice.  The  extreme  tone  of  his  statements  against  General  Wood 
at  one  time,  and  then  in  his  favor  in  that  letter  to  me,  and  then  again 
on  the  other  side  here,  would  seem  to  indicate  that. 

Senator  Scott.  As  I  understood  him  on  the  stand  here,  he  offered, 
if  we  would  receive  them,  to  furnish  us  documentary  evidence  to 
prove  all  the  statements  that  he  made. 

Secretary  Root.  I  don't  know 

Senator  Scott.  He  would  not  offer  any  documentary  evidence,  1 
presume,  that  he  at  least  did  not  think 

Senator  Quarles.  He  did  not  offer  any. 

Senator  Scott.  Fie  had  all  those  papers  here,  but  it  was  said  that 
it  was  not  necessary  to  put  them  in,  and  we  did  not  accept  them;  they 
were  so  voluminous. 

Senator  Foraker.  He  made  this  statement,  that  the  law  of  June  30 
had  been  promulgated  before  General  Wood  came  to  Cambridge,  and 
made  these  remarks  from  which  you  have  quoted. 

Senator  Scott.  What  page  is  that? 

Senator  Foraker.  I  have  not  found  it,  but  it  is  there. 

Senator  Scott.  I  thought  maybe  you  were  reading. 

Senator  Forakkk.  What  General  Wood  said  about  not  reducing 
those  salaries;  and  that  that  law  was  then  in  effect,  and  he  said  that  it 
had  been  in  effect  every  minute  since. 

Senator  Quakkks.  That  is  what  he  said. 

Senator  Fokakkr.   It  is  in  this  record. 

Secretary  Root.  I  do  not  believe  that  he  meant  to  tell  an  untruth, 
but  that  certainly  is  not  true. 

Senator  Scott.  Did  he  not  say  that  he  made  a  statement  that  the 
salaries  would  not  be  cut,  when  the  law  was  in  force  and  effect  that 
did  cut  the  salaries  of  the  teachers? 

Senator  Fokakkr.   He  did  make  that  statement,  and   I  understand 
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the  Secretary  to  say  that  it  was  not  in  effect  and  that  General  Wood 
promulgated  another  law  which  did  not  cut  the  salaries. 

Senator  Teller.  This  was  July  25,  when  he  was  here. 

Senator  Foraker.  Yes. 

Senator  Teller.  He  had  not  promulgated  it  then. 

Senator  Foraker.  Yes;  but  he  asserted  that  the  old  law,  which 
would  go  into  effect  June  30,  should  not  go  into  effect.  He  said  that 
it  was  a  mistake  when  it  was  printed,  and  he  changed  his  mind. 

Senator  Teller.  You  have  not  any  evidence  that  the  law  had  been 
changed '( 

Senator  Foraker.  The  Secretary  has  just  stated  that  he  telegraphed 
him  that  there  would  be  no  change. 

Senator  Teller.  That  is  after  that? 

Senator  Foraker.  On  the  24th  he  sent  that  telegram  to  the  Secretary 
of  War. 

Secretary  Root.     On  the  24th  he  telegraphed: 

No  change  in  teachers'  salaries  intended  at  present.     Gazette  order  will  be  cor- 
rected in  that  particular. 

I  assume  that  he  had  corrected  it  when  he  made  this  statement  on  the 
25th.  The  only  thing  that  I  observed  in  Mr.  Frye's  testimony  was  this 
about  the  salaries.  It  did  not  seem  to  have  much  substance.  In  view 
of  the  fact  which  Mr.  Frye,  I  am  bound  to  say,  did  not  have  the  frank- 
ness to  state  to  the  committee,  is  the  fact  of  this  new  law,  of  this 
change  on  the  1st  of  August. 

Senator  Foraker.  He  did  not  exhibit  that  to  the  committee,  and  he 
left  the  committee  under  the  impression  that  there  was.no  such  law  as 
that.  His  statement  was  explicit  that  the  law  of  June  30,  as  we  call 
it  for  the  sake  of  identification,  had  gone  into  effect. 

Senator  Quarles.  And  that  it  had  continued  in  effect. 

Senator  Foraker.  And  that  it  has  continued  in  effect  ever  since. 

Senator  Scott.  I  think  that  we  ought  to  be  a  little  lenient  with  Mr. 
Frye.  We  did  not  give  him  a  chance  to  put  in  his  documentary  evi- 
dence. He  had  such  a  pile  of  it,  and  it  was  rather  distasteful  to  us  to 
stay,  and  he  offered  to  put  that  in  and  we  did  not  want  it,  so  that  we 
really  do  not  know  what  was  in  it. 

Senator  Foraker.  He  did  not  offer  to  put  in  the  law  of  August  1, 
and  he  certainly  knew  of  such  a  law. 

Senator  Teller.  Who  did? 

Senator  Foraker.  Mr.  Frye. 

Senator  Teller.  There  is  no  reason  to  suppose  that  he  knew  on 
July  25 

Senator  Foraker.  But  he  certainly  knew  when  he  was  before  this 
committee.     He  knew  that  the  law  was  promulgated. 

Senator  Teller.  That  has  nothing  to  do  with  it.  His  charge  against 
General  Wood  is  simply  a  falsehood.     That  is  all  there  is  to  it. 

Senator  Foraker.  Yes;  but  he  says  that  law  was  at  that  time  in 
force  and  effect. 

Senator  Scott.  On  page  71<>  1  thought  that  1  would  make  him  come 
to  the  point,  and  his  testimony  was  as  follows: 

By  Senator  Scott: 
Q.  Then,  as  I  understand  it,  you  testify  to  three  facts — that  you  do  not  believe  in 
his  honesty  or  his  truthfulness  or  his  ability  as  an  officer.     Is  that  it? — A.  Yes,  sir. 
I  have  only  presented  a  very  small  part  of  what  I  want  to  present 


50  CONFIRMATION    OF    LEONARD    WOOD. 

Senator  Foraker.  But  he  kept  on  presenting'  things. 

Senator  Scott.  That  is  his  testimony  at  page  71»>. 

Secretary  Root.  I  do  not  believe  that  we  can  deal  with  anything  but 
what  he  did  present.     1  Ie  did  present  the  law  of  June  30,  which  before 
the  25th — before  General  Wood  was  at  Harvard,  as  I  understand  it- 
he  had  already  suspended  from  operation.     At  all  events  he  had  tele- 
graphed me  so. 

Senator  Foraker.  Yes. 

Secretary  Root.  And  as  to  that,  also,  on  the  1st  of  August  the  new 
law  superseded  it.  He  also  makes  one  other  point  that  I  see  in  his 
testimony  against  General  Wood,  which  is  that  General  Wood  had 
said  that  the  teachers  should  retain  their  places  and  not  be  turned  out, 
and  he  complains  that  the  teachers  were  turned  out. 

Senator  Teller.  He  explained  a  little  more  than  that.  General 
Wood  said: 

This  law  does  not  really  go  into  effect  in  its  details  until  the  election  next  year. 

Air.  Frye  said  that  the  law  at  that  moment  was  in  effect  in  all  of  its 
clauses  at  that  time,  although  General  Wood  said  that  it  did  not  go 
into  effect  until  next  year. 

Senator  Foraker.   Where  do  you  read  from  '. 

Senator  Teller.  From  page  701.  Now.  it  seems  to  me  if  General 
Wood  had  already  modified  that  law  he  would  have  stated  to  Mr.  Frye, 
or  to  the  audience  when  he  made  this  speed),  that  the  law  had  been 
made,  but  they  had  wanted  to  change  it  and  go  back  to  the  old  law. 

Senator  Foraker.  It  is  possible  that  he  did  make  that  statement  for 
aught  that  appears  here,  for  Mr.  Frye  said  that  he  reported  only  in 
part  the  remarks  that  General  Wood  made. 

Senator  Teller.  I  think  if  you  will  read  what  he  said  on  page  701 
you  will  see  that  he  did  not  do  that.  Of  course  you  can  not  tell;  it  is 
not  all  here. 

Secretary  Root.  It  is  quite  evident  that  the  law  that  had  been  pub- 
lished was  referred  to,  because  Mr.  Frye.  at  the  end  of  page  700,  says 
that  General  Wood  said: 

I  do  not  know  how  the  order  was  published  in  the  Gazette — probably  the  incorrect 
order  went  in. 

It  is  quite  evident  that  the  fact  of  the  publication  was  known  and 
discussed.     Then  General  Wood  goes  on  to  say: 

I  telegraphed  yesterday — I  telegraphed  immediately  about  it. 

Senator  Teller.   He  says  that  to  yr,\\ '. 
Secretary  Root.   No,  no;  he  said  it  at  Harvard. 
Senator  Teller.   Oh! 

Secretary  Root.  This   is  Mr.  Frye's  testimony  as  to  what  General 
Wood  said  to  them  at  Harvard. 
Senator  Foraker.   (Reading:) 

I  telegraphed  yesterday — T  telegraphed  immediately  about  it. 

Secretary  Root.  That  is  the  same  day  that  he  telegraphed  me? 

Senator  Quarles.   Yes. 

Secretary  Root.  So  that  it  seems  that  General  Wood  had  suspended 
the  operation  of  that  act  of  June  30,  which  reduced  thesalaries,  before 
he  spoke  at  Harvard,  and  when  he  went  back  he  republished  the  law 
with  (luxe  changes. 
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Senator  Fokaker.  Yes;  on  the  1st  of  August.     He  says: 

The  teachers  here  can  therefore  feel  that  there  is  going  to  be  no  change.  The 
examination  will  not  take  place  till  after  December  1.  Those  who  have  heen  here 
will  probably  be  taken  right  on  on  the  record  that  they  have  made  here.  The  one 
or  two  objectionable  clauses  in  the  school  law  which  they  do  not  understand  they 
need  not  have  any  anxiety  about. 

And  he  says  at  other  places  in  his  remarks  that  all  will  be  put  upon 
examination  in  December,  and  there  will  be  no  changes  until  then 
except  for  cause;  and  under  the  law  of  June  30,  as  promulgated, 
according  to  section  7<3  there  could  not  be  any  reduction -for  the  year 
for  which  the  teacher  had  his  appointment. 

Secretary  Root.  You  will  find  a  number  of  provisions  in  the  law 
which  could  not  take  effect  immediately— prospective  provisions— pro- 
visions relating  to  what  the  new  board  was  to  do  in  the  future. 

Senator  Scott.  Would  it  not  he  well  for  us  to  go  to  the  1898 
accounts?  It  is  getting  so  late,  and  we  want  you  to  tell  us  what  you 
can  say  about  those. 

Secretary  Root.  Yes;  there  is  one  other.  Mr.  Frye  claimed  that 
General  Wood  did  not  tell  the  truth  because  he  said  the  teachers  would 
not  be  removed,  and  they  were  removed.  As  a  matter  of  fact  they 
were  removed  and  it  was  because  it  was  found  that  there  were  very 
gross  abuses — that  there  were  schools  where  teachers  were  being  paid 
where  they  had  practically  no  scholars  at  all.  There  were  places  where 
mulatto  women  had  schools  who  were  the  mistresses  of  the  mayors  of 
the  towns,  and  there  were  cases  where  the  teachers  had  to  receipt  for 
their  pay  by  making  their  mark,  and  there  were  schools  where  the 
teachers  were  of  notoriously  had  character;  and  a  very  bad  state  of 
things  was  developed.  Mr.  Frye,  who  wrote  me  that  letter  in  Sep- 
tember that  you  have,  after  a  full  explanation  with  General  Wood, 
saying  that  General  Wood  was  right  and  that  he  had  been  wrong, 
turned  back  to  the  idea  that  General  Wood  was  wrong  and  a  bad  man 
merely  because — only  after  he  had  been  superseded — because  while 
Mr.  Frye  I  believe  to  be  an  honest  man  and  a  good  man,  he  certainly 
was  not  a  good  administrator,  and  he  did  not  conduct  the  business  of 
the  educational  department  in  Cuba  in  a  way  that  it  was  possible  to 
continue. 

Senator  Scott.  Did  3rou  say  that  he  was  relieved '.  I  thought  he 
testified  that  he  tendered  his  resignation. 

Senator  Teller.  He  said  that  he  resigned. 

Senator  Scott.  That  is  what  I  thought. 

Senator  Foraker.  He  said  that  he  asked  for  a  leave  of  absence  and 
before  that  expired  he  tendered  his  resignation. 

Senator  Teller.  On  page  737  he  says  that  he  tendered  his  resigna- 
tion. 

Senator  Foraker.  But  he  said  that  he  determined  to  get  out  of  there; 
that  he  was  convinced  that  General  Wood  did  not  intend  to  keep  cer- 
tain promises  made  to  him  at  the  time  of  the  Secretary  of  War's  letter 
of  the  24th  of  September,  1  think  it  was,  as  to  changes  in  the  school 
law;  that  by  that  law  he  was  little  more  than  a  figurehead  and  had  no 
control  of  his  department. 

Secretary  Root.  I  do  not  remember  how  he  got  out,  technically. 
I  know  that  we  determined  that  we  would  have  to  get  rid  of  Frye. 

Senator  Foraker.  Was  what  General  Wood  did  in  that  behalf  known 
to  the  War  Department  and  approved  by  it? 
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Secretary  Root.  It  was. 

Senator  FoRAKER.   That  is  all. 

The  Chairman.  Anything  further  on  that? 

Senator  Foraker.   No,  sir. 

CONDIT-SMITH   CONTRACTS. 

It  is  shown  that  Mr.  Condit-Smith,  a  brother-in-law  of  General 
Wood,  was  engaged  in  Cuba,  during  the  time  General  Wood  was 
military  governor,  as  a  contractor  bidding  for  and — when  successful- 
doing  public  work:  and  it  is  insinuated  rather  than  charged  that, 
through  the  influence  of  General  Wood,  he  was  favored  with  the 
award  of  contracts  at  extravagant  prices,  to  the  prejudice  of  the 
public  interest  and  in  derogation  of  the  rights  of  other  bidders. 

There  is  no  testimony  whatever  to  support  the  charge  or  insinua- 
tion. On  the  contrary,  so  far  as  any  favor  being  shown  is  concerned, 
just  the  opposite  is  established  by  the  evidence.     This  is  shown  by 

1.  Statement  of  General  Wood,  at  page  66  of  the  record: 

Please  send  for  First  Lieut.  William  J.  Barden,  Corps  of  Engineers, 
now  stationed  either  at  Washington  Barracks  or  at  Chattanooga,  Tenn. 
This  officer  was  engineer  officer  of  the  city  of  Habana.  and  as  such 
was  the  only  officer  in  Cuba  who  had  any  dealings  with  my  brothers- 
in-law.  He  will  tell  you  what  my  instructions  to  him  concerning  them 
were.  I  can  tell  you  that  they  were  to  this  effect:  ^'That  I  was 
embarrassed  by  their  presence  there,  but  could  not  help  it;  and  that  I 
wanted  him  to  see  to  it  that  if  they  came  before  him  as  bidders  on  con- 
tracts for  work,  that  he  exercise  particular  care  to  see  that  there  was 
nothing  whatever  assigned  to  them  when  it  could  with  equal  propriety 
be  given  to  another  bidder,  etc.  They  felt  that  their  connection 
injured  rather  than  helped  them,  and  they  practically  failed  in  business." 

•2.  By  the  following  extract  from  the  testimony  of  Capt.  W.  J. 
Barden.  found  at  pages  108-109  of  the  record: 

Q.  What  were  your  duties  as  chief  engineer  with  respect  to  public 
contracts?  A.  I  had  the  making  of  all  contracts  that  referred  to  the 
.street  work  or  the  waterworks,  the  sewerage  system,  and  a  large  part 
of  the  public  buildings. 

Q.    When  contracts  were  let  for  the  construction  of  public  buildings 
or  the  doing  of  other  public  work,  did  you  have  any  special  duty  in 
connection  with  it  \     A.    For  those  works  which  were  under  my  charge, 
and  which  were  the  only  works  with  which  I  had  anything  to  do  wit! 
the  contracts.  I   prepared  the  specifications  and  advertised  the  worl 
and   received  the  bids,  and   recommended   the  acceptance  of    the  bi( 
which  I  thought  most  advantageous  to  the  Government, and  after  that 
recommendation  was  acted  upon  by  the  military  governor  1  drew  uj 
the  contract  and  signed   the  contract,  which  was  also  approved  by  tlu 
military  governor. 

Q.  Did  you  know,  during  that  time  of  service,  of  a  Mr.  Condit- 
Smith?     A.   Yes.  sir. 

(^.  (Continuing.)  Who  is  said  to  be  a  brother-in-law  of  General 
Wood? — A.  Yes.  sir. 
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Q.   In  what  capacity  was  he  there? — A.  He  was  there  as  a  member 
of  a  company  known  as  the  Cuban  Supply  Company,  the  main  luisi 
ncss  of  which   was  the  supplying-  of  stone  for  use  on  the  roads.      I 
think  they  did  some  other  business,  but  that  was  the  only  line  in  which 
1  had  any  connection  with  the  company. 

Q.  It  has  been  testified  before  this  committee,  as  I  remember,  that 
he  represented  a  quarry  company  and  also  a  construction  company, 
and  that  the  quarry  company  which  he  represented  had  some  contracts 
for  furnishing  stone,  and  that  the  construction  company  he  repre- 
sented had  some  contracts  for  the  construction  of  public  buildings. 
What  do  you  know  about  that? — A.  The  construction  company  had 
no  contracts  under  me:  the  quarry  company  had  some  contracts. 

Q.  If  they  had  any  construction  contracts  as  to  public  buildings, 
from  whom  would  they  get  those  contracts?  Would  not  that  come 
under  your  supervision,  I  mean? — A.  WTell,  ordinarily  it  would  have 
done  so.     I  do  not  know  where  they  had  any  contracts  for  any  building. 

Q.  However  that  may  be,  please  state  whether  or  not  you  received 
any  instructions  from  the  military  governor.  General  Wood,  with 
respect  to  bids  made  by  them  for  public  work;  and  if  so,  state  what 
they  were. — A.  The  General  told  me  once  or  twice  when  I  was  called 
over  to  his  office  that  Mr.  Condit-Smith  was  down  there;  that  he  was 
his  brother-in-law,  and  that  he  was  there  very  much  against  his  (Gen- 
eral Wood's)  wishes,  as  it  placed  him  in  a  very  embarrassing  situation. 
He  told  me  that  he  expected  Mr.  Condit-Smith  would  be  treated  just 
exactly  as  anybody  else  would  be  treated;  that  no  favors  of  any  kind 
should  be  shown  him;  and  no  favors  were  shown  him. 

Q.  Was  that  conversation  with  you  in  the  nature  of  instructions 
from  the  military  governor  to  you? — A.  I  considered  them  as  instruc- 
tions: yes,  sir. 

Q.  State  whether  or  not  any  favors  were  shown  Mr.  Condit-Smith 
or  his  associates  whom  he  represented  in  connection  with  public  work 
of  any  kind  in  Cuba. — A.  No  favors  were  shown  him. 

Q.  None? — A.  None. 

Senator  Foraker.  That  is  all  I  care  to  ask. 

SANTIAGO  ACCOUNTS  OF  1898. 

As  to  the  charge  that  General  Wood's  accounts  for  the  year 
1S98,  while  he  was  in  command  at  Santiago,  were  in  a  state  of  dis- 
creditable confusion,  the  Secretary  of  War  makes  complete  answer 
at  page  811  of  the  record,  showing  that  his  accounts  were  audited 
not  only  at  Santiago  but  also  by  the  Insular  Bureau,  and  after- 
wards by  the  regular  accountants  of  the  War  Department,  and 
that  they  were  found  to  be  correct  to  the  last  dollar,  except  that 
the  Government  was  indebted  to  General  Wood  in  the  sum  of  $6.64. 

In  so  far  as  there  were  any  difficulties  in  auditing  those  accounts, 
aside  from  those  which  would  naturally  arise  on  account  of  the 
campaign  and  the  general  situation  at  Santiago  in  connection  there- 
with, they  were  confined  to  the  accounts  of  other  officers,  and  had 
no  relation  whatever  to  General  Wood's  accounts.  Those  accounts, 
and  all  others  for  which  he  had  at  any  time  been  responsible,  are 
bevond  criticism. 
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INSUBORDINATION. 

\X\i\\  respect  to  the  insinuation — rather  than  charge — that  General 
Wood  was  guilty  of  insubordination,  or,  as  one  witness  expressed  it, 
conduct  "verging  very  closely  upon  it,"  that  also  is  best  answered  by 
the  records  of  the  War  Department,  and  those  records  are  put  in 
evidence,  with  accompanying  remarks  by  the  Secretary  of  War,  com- 
mencing at  the  bottom  of  page  812  of  the  record.  They  show  there 
is  no  ground  for  such  a  charge,  and  that  General  Wood  was  fully 
sustained  by  the  War  Department  and  the  President  as  to  all  points 
of  difference  between  him  and  General  Brooke. 

ADMISSION  OF  SILVER- SERVICE  SET  FREE  OF  DUTY. 

• 

In  like  manner  is  the  charge  that  he  was  guilty  of  a  violation 
of  the  law  in  his  own  interest  by  admitting  a  silver-service  set 
that  was  presented  to  him  by  the  Jai  Alai  Society  on  the  occasion  of 
his  leaving  Cuba,  free  of  duty,  answered,  not  only  by  the  Secre- 
tary of  War  in  his  testimony  at  page  794  of  the  record,  but  also 
by  Gen.  Tasker  H.  Bliss,  who  testifies,  at  page  115  of  the  record, 
that  General  Wood  had  no  responsibility  whatever  for  what  was 
done  in  that  respect,  and  that,  on  the  contrary,  he  alone  was 
responsible  for  the  same;  his  statement  being  as  follows: 

It  was  admitted  free  of  duty,  but  I  take  all  responsibility  for  that 
upon   myself.     I  never  heard  a  word  from  General  Wood  on  the 

subject. 

General  Bliss  further  testified  that  General  Wood  did  not  give 
any  order,  or  make  any  request  with  respect  thereto,  or,  so  far  as 
he  is  aware,  have  any  knowledge  at  the  time  as  to  the  admission 
of  the  silver  service  free  of  duty  (see  also  his  testimony  to  the 
same  effect  when  he  was  recalled,  p.  590  et  seq.  of  the  record),  and 
that  the  law  authorized  such  admission. 

Before  passing  from  this  branch  of  the  investigation,  it  is  due  to  the 
claims  of  truth  and  justice,  as  well  as  to  General  Wood,  to  say  that  the 
testimony  utterly  fails  to  establish  anything  either  charged  or  insinuated 
that  reflects  on  the  character  or  conduct  of  General  Wood  as  either  a 
man  or  an  officer.  On  the  contrary,  the  testimony  is  overwhelming 
that  his  character  and  conduct  as  a  man  were  above  reproach,  and  that 
the  many  charges  which  the  committee  have  been  called  upon  to  inves- 
tigate were  all  inspired  and  made  by  a  man  who  pretends  to  believe 
that  he  was  wrongfully  charged  with  crimes  and  tried  and  convicted 
of  them  only  because  General  Wood  desired  to  do  him  a  great  wrong. 
and  in  that  behalf  improperly  controlled  and  directed  the  proceedings 
and  judgments  of  the  courts  against  him. 

The  testimony  taken  altogether  and  fairly  considered  utterly  fails 
to   support   such  a  contention. 
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On  the  contrary,  it  shows  that  General  Wood  only  did  bis  duly 
energetically  and  thoroughly,  it  is  true,  as  he  seems  to  have  per- 
formed all  his  dul it's,  hut  without  malice,  oppression,  or  unfair  or 
improper  use  of  authority  or  influence  with  the  courts  or  otherwise, 
and  that  instead  of  criticism  and  fault-finding  he  is  entitled  to  credit 
and  commendation. 

RECORD  AS  A  SOLDIER. 

As  a  soldier  and  an  officer  the  record  he  has  made  speaks  with  more 
authority  and  conclusiveness  than  any  other  witness  can. 

This  record  and  the  reasons  governing'  the  President  in  making  this 
nomination  can  not  be  set  forth  better  or  more  concisely  than  has 
been  done  by  the  Secretary  of  War  in  his  letter  to  the  acting  chair- 
man of  the  Committee  on  Military  Affairs,  which,  with  all  exhibits,  is 
printed  in  the  record  at  page  23,  as  follows: 

War  Department, 
Washington,  November  IS,  1903. 

My  Dear  Senator:  In  compliance  with  your  request,  I  transmit  a 
resume  of  the  military  record  of  Gen.  Leonard  Wood,  and  a  statement 
of  the  chief  considerations  which  have  led  to  his  nomination  as  major- 
general. 

This  officer  has  been  five  times  confirmed  by  the  Senate  upon  appoint- 
ments by  President  McKinley  as  a  general  officer;  twice  as  brigadier- 
general  of  volunteers,  twice  as  major-general  of  volunteers,  and  once 
as  brigadier-general  of  the  Regular  Army.  Your  committee  is  there- 
fore probably  familiar  with  most  of  the  facts  in  this  record.  It  covers 
a  period  of  seyenteen  years1  service  and  naturally  divides  itself  into 
four  distinct  parts. 

First,  His  service  as  a  line  officer  in  command  of  troops,  although 
serving  under  a  commission  in  the  medical  staff  during  the  Indian 
wars.  "  Upon  this  service  his  superior  officers  have  made  the  following 
remarks: 

General  Miles: 

"This  officer  served  in  the  field  under  my  command  for  several 
months  during  the  terrible  campaign  against  the  Apache  Indians  under 
Geronimo.  He  is  one  of  the  most  enterprising,  intelligent,  and  fear- 
less officers  in  the  service,  and  competent  to  fulfill  the  duties  of  a 
field  officer.11 

General  Lawton: 

"When  through  exposure  and  fatigue  the  infantry  battalion  lost  its 
last  officer  (in  the  pursuit  of  Geronimo)  Captain  Wood  volunteered  to 
command  it  in  addition  to  his  duties  as  surgeon.  In  this  duty  Captain 
Wood  distinguished  himself  most,  His  courage,  endurance,  and 
example  made  success  possible.  I  served  through  the  war  of  the 
rebellion  and  in  many  battles,  hut  in  no  instance  do  I  remember  such 
deyotion  to  duty  or  such  an  example  of  courage  and  perseverance. 
It  was  mainly  due  to  Captain  Wood's  loyalty^  and  resolution  that  the 
expedition  was  successful." 

Gen.  Wm,  M.  Graham: 

"With  a  high  sense  of  honor  in  all  the  obligations  of  life,  he  is  a 
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most  conscientious  and  zealous  officer  in  the  discharge  of  duty.  His 
physique  is  super)):  his  mental  qualifications  are  of  the  highest  order." 

Gen.  George  A.  Forsyth: 

"Captain  Wood  served  with  me  on  the  frontier  in  Arizona  and  New 
Mexico  a  number  of  years  ago.  I  have  known  him  well  for  the  past 
ten  years  and  I  regard  him  as  one  of  the  very  best  soldiers  I  know. 

*  *  *  He  has  all  the  sound  judgment,  good  sense,  executive  ability, 
experience,  and  courage  requisite  to  make  him  one  of  the  best  and 
safest  colonels  in  the  Army." 

Upon  these  and  similar  evidence  of  titness,  President  McKinley 
appointed  Captain  Wood  colonel  of  the  First  Volunteer  Cavalrv  in 
May,  1898. 

Second.  In  the  Santiago  campaign  Colonel  Wood's  service  appeared 
to  justify  his  appointment.  He  commanded  his  regiment  at  Las  Gua- 
simas  on  the  24th  of  June,  1-898,  and  his  brigade  commander,  General 
Young,  reported  of  him: 

""I  can  not  speak  too  highly  of  the  efficient  manner  in  which  Colonel 
Wood  handled  his  regiment  and  his  magnificent  behavior  on  the  field." 

His  division  commander,  General  Wheeler,  reported: 

"The  magnificent  and  brave  work  done  by  this  regiment,  under  the 
lead  of  Colonel  Wood,  testifies  to  his  courage  and  skill.  The  energy 
and  determination  of  this  officer  has  been  marked  from  the  moment  he 
reported  to  me  at  Tampa,  Fla.,  but  I  have  abundant  evidence  of  his 
brave  and  good  conduct  on  the  field,  and  I  recommend  him  for  the 
consideration  of  the  Government.11 

He  commanded  a  brigade  in  the  San  Juan  fight,  and  his  division 
commander  reported  of  him: 

"Too  much  credit  can  not  be  given  to  the  gallant  brigade  comman- 
ders. Colonels  Wood,"  etc. 

The  corps  commander,  General  Shaf ter,  reported : 

"The  following  officers  were  conspicuous  for  their  bravery  and 
handled  their  troops  so  well  I  desire  to  recommend  them  for  promotion: 

*  *     *     Colonel  Wood,  to  be  a  brigadier-general." 

The  third  period  covers  the  command  of  the  troops  in  occupation  of 
the  province  of  Santiago  and  the  administration  of  the  military  govern- 
ment in  that  province  from  August,  1898,  to  December,  1899.  General 
Wood's  appointment  to  this  position  appears  to  have  been  based  upon 
the  following  dispatch  from  General  Shafter,  dated  August  4: 

"  I  think  General  Wood  by  far  the  best  man  to  leave  in  command 
of  the  city  of  Santiago,  and  perhaps  of  the  whole  district." 

This  important  command  carried  with  it  naturally  an  appointment 
as  major-general  of  volunteers.  This  commission  was  vacated  upon 
the  reduction  of  the  Army  in  the  spring  of  L899,  when  General  Wood 
was  again  appointed  brigadier-general  of  volunteers,  and  in  December, 
L899,  because  of  the  excellence  of  his  administration  of  the  military 
government  in  the  Department  of  Santiago  and  Puerto  Principe  he 
was  again  made  major-general  of  volunteers  and  appointed  military 
governor  of  Cuba  and  commander  of  the  United  States  forces  in  that 
Lsland,  then  amounting  to  somewhat  over  10,000  men. 

In  the  spring  of  L903  General  Wood's  commission  as  major-general 
of  volunteers  being  about  to  expire  by  operation  of  law,  he  was  nom- 
inated by  President  McKinley  and  confirmed  by  the  Senate  as 
brigadier-general  of  the  Regular  Army,  and  his  last  year's  service  as 
military  governor  was  under  that  commission.     In  the  autumn,  after 
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the  end  of  the  military  occupation  of  Cuba,  General  Wood  applied  for 
active  service  in  the  Philippines  and  was  assigned  to  the  command  of 
the  Department  of  Mindanao,  where  he  is  now  serving. 

The  administration  of  the  office  of  military  governor  of  Cuba  was 
directly  under  the  control  and  supervision  of  the  Secretary  of  War, 
acting  for  the  President  as  Commander  in  Chief.  The  high  estimate 
put  by  the  Secretary  of  War  upon  General  Wood's  services  as  mili- 
tary governor  is  shown  in  the  published  orders  of  the  War  Depart- 
ment contained  in  the  inclosed  papers.  The  opinions  expressed  in 
these  orders  were  also  the  opinions  of  both  the  Presidents  under  whom 
the  services  were  rendered. 

What  was  done  in  Cuba  by  the  American  Army  between  the  sur- 
render of  Santiago  and  the  establishment  of  the  Cuban  Republic  doubt 
less  seems  to  many  who  look  back  upon  it  in  the  light  of  its  peaceful 
and  successful  conclusion  to  have  been  simple  and  easy;  but  you  and 
the  members  of  your  committee  who  were  concerned  in  government 
during  that  period  will  recall  the  difficulties,  the  doubts,  the  differ- 
ences of  opinion,  and  the  anxieties  which  accompanied  the  discharge  of 
our  national  obligations  in  that  island,  the  serious  consequences  we 
saw  reason  to  apprehend  in  case  of  erroneous  judgment  or  feebleness 
of  execution,  and  the  satisfaction  which  we  felt  in  having  found  a  man 
whose  ability  and  character  were  adequate  to  the  difficult  task  of  exe- 
cuting our  national  policy.  The  government  of  occupied  territory  is 
a  military  duty  of  a  high  order,  and  involves  the  exercise  of  many  of 
the  most  important  qualities  of  a  general  officer.  It  is  of  great  impor- 
tance to  any  country  to  have  among  its  general  officers  men  who 
measure  up  to  the  performance  of  such  a  duty,  and  the  successful 
performance  of  such  a  duty  is  generally  and  justly  regarded  as  a  title 
to  military  promotion.  Upon  a  review  of  General  Wood's  entire  mili- 
tary record,  I  think  it  fair  to  say  that  no  officer  of  the  American  Army 
below  the  grade  of  major-general  has  held  more  important  commands, 
rendered  more  distinguished  service,  or  demonstrated  to  a  higher 
degree  the  possession  of  the  qualities  which  lit  a  man  to  render  valua- 
ble services  to  the  country  as  major-general. 

Will  you  permit  me  to  add  an  observation  upon  the  principle  which 
sound  policy  requires  the  President  to  follow  in  making  appointments 
to  general  office  \ 

The  law  which  recognizes  seniority  alone  as  the  title  to  promotion 
up  to  the  grade  of  colonel  abandons  that  rule  when  it  deals  with  gen- 
eral officers  and  imposes  upon  the  President  the  duty  of  selecting  the 
best  men  for  generals  without  expressing  any  limitation  upon  the  class 
from  which  he  is  to  make  the  selection.  When  such  a  selection  is  to 
be  made,  two  different  considerations  always  present  themselves  to  the 
appointing  mind.  One  is  the  desire  to  reward  long  and  meritorious 
service;  the  other  is  the  duty  to  secure  the  best  possible  man  to  do 
the  things  that  ought  to  be  done  in  the  future  for  the  efficiencv  of  the 
military  establishment,  the  preparation  of  the  country  tor  war  and  tor 
success  in  war,  which  we  are  always  bound  to  contemplate  as  possible. 
It  frequently  happens  that  these  two  considerations  do  not  coincide  in 
pointing  toward  the  same  man.  The  appropriate  reward  of  honor 
frequently  comes  to  our  officers  when  their  careers  are  about  to 
close — when  they  have  passed  the  period  of  initiative,  of  ambition  and 
strenuous  exertion,  and  have  come  to  the  period  of  comparative  repose. 
An  army,  all  of  whose  general  officers  are  selected  for  the  purpose  of 
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conferring  rewards,  and  thus  having  at  its  head  a  constantly  shifting 
body  of  genera]  officers,  none  of  whom  has  more  than  a  very  few  years 
to  serve,  and  all  or  nearly  all  of  whom  are  just  closing  their  careers 
and  resting  upon  their  laurels,  can  not  possibly  reach  the  highest 
standard  of  efficiency.  To  have  a  live  army,  which  keeps  abreast  of 
the  times,  in  a  constant  state  of  preparation  and  ready  to  meet  emer- 
gencies with  the  greatest  activity  and  force,  we  must  have  a  reasonable 
proportion  of  its  general  officer's  selected  from  the  men  in  the  prime  of 
life,  with  careers  to  make,  with  ambition,  energy,  initiative,  and  whose 
service  will  be  long  enough  to  maintain  continuity  of  policy  and 
sustained  effort  in  working  out  ideas  which  require  time  for  their 
accomplishment. 

In  the  selection  of  this  class  of  officers  the  all-important  thing  is  the 
demonstration  of  exceptional  capacity  for  the  work  which  the  country 
will  rely  upon  the  man  to  do.  Previous  rank  is  of  little  consequence 
provided  the  service  shall  have  been  long  enough  to  furnish  the  requi- 
site experience  and  make  the  demonstration  of  capacity  certain.  Pub- 
lic discussion  of  promotions  to  general  office  usually  proceeds  upon  the 
view  that  promotion  is  to  be  considered  only  as  a  reward,  but  grateful 
as  it  is  to  reward  past  services  and  important  as  it  is  that  they  should 
be  rewarded.  1  can  not  doubt  that  the  highest  duty  of  the  appointing 
power,  which  is  responsible  for  the  future  efficiency  of  the  Army,  is 
to  secure  the  man  of  exceptional  capacity.  Where  these  two  consid- 
erations point  to  the  same  man,  as  they  sometimes  do,  the  course  is 
plain.  Where  thev  do  not  point  to  the  same  man  it  seems  judicious  to 
fairly  divide  the  appointments  to  general  office,  making  a  part  prima- 
rily with  a  view  to  reward  and  a  part  primarily  with  a  view  to  future 
service.     I  think  both  considerations  unite  in  this  case. 

These  facts  in  General  Wood's  record  and  these  views  of  public  pol- 
icy  were  the  reasons  which  led  President  McKinley  to  select  General 
Wood  for  brigadier-general  of  the  Regular  Army  in  preference  to 
many  officers  of  higher  regular  rank  and  to  appoint  him  to  that  office 
upon  the  nomination  which  you  confirmed  three  years  ago  next  Feb- 
ruary. The  present  nomination  is  in  the  regular  order  of  seniority 
according  to  the  rank  then  established  by  the  action  of  the  President 
and  Senate  and  indicates  that  the  President  sees  no  reason  for  revers- 
ing or  departing  from  the  conclusion  then  reached. 
Verv  truly  yours, 

Elihu  Root. 

Secretary  of  War. 

Hon.  Redfield  Proctor, 

Acting  Chairman  Senate  Committee  on  Military  Affairs. 

MAJ.   GEN.   LEONARD   WOOD. 

The  accompanying  papers  and  extracts  or  summaries  of  the  official 
records  show  in  detail  the  services  of  Brig.  Gen.  Leonard  Wood. 

He  was  commissioned  as  assistant  surgeon  on  the  5th  of  June,  1886, 
being  then  in  his  twenty-sixth  year.  Very  shortly  afterwards  he  took 
part  in  the  campaign  against  the  Apache  Indians,  serving  as  a  line 
officer  in  command  of  a  detachment  of  infantry.  For  his  distinguished 
conduct  in  the  campaign  he  was  awarded  a  medal  of  honor.      He  was 

also  <■ mended   in   General   Orders.   No.    39,   Headquarters  of    the 

Army,  April.  '•'.  L891,  for   •"gallant  and  hazardous  service,  courage, 
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and  energy,  encouraging  the  command  under  the  most  trying  circum- 
stances, and  for  untiring  efforts  in  the  campaign  against  hostile  Apache 
Indians  in  Sonora,  Mexico,  during  the  greater  part  of  which  he  com 
manded  the  detachment  of  infantry."  During  this  campaign  and  the 
years  immediately  .succeeding-  he  served  on  the  frontier  under  the 
then  Brig.  Gen.  Nelson  A.  Miles,  the  then  Lieut.  Col.  H.  W.  Lawton, 
the  then  Brig.  Gen.  William  Montrose  Graham,  and  the  then  Col. 
George  A.  Forsyth.  When,  at  the  outbreak  of  the  Spanish  war,  he 
applied  to  the  governor  of  Massachusetts  for  command  of  a  Massa- 
chusetts volunteer  regiment,  the  four  officers  above  named  sent  to  the 
governor  the  following  letters  recommending  him  for  command  of  a 
regiment,  and  reciting  his  services  in  actual  war  upon  which  they 
based  their  recommendations. 

Headquarters  of  the  Army, 

Washington,  D.  C,  April  15,  1898. 

The  Governor  of  Massachusetts,  Boston.,  Mass. 

Sir:  I  have  the  honor  to  recommend  to  your  favorable  notice  Capt. 
Leonard  Wood,  IT.  S.  Army.  This  officer  served  in  the  field  under 
my  command  for  several  months  during  the  terrible  campaign  against 
the  Apache  Indians  under  Geronimo.  He  is  one  of  the  most  enter- 
prising, intelligent,  fearless  officers  in  the  service  and  competent  to 
fulfill  t.he  duties  of  a  field  officer,  and  I  earnestly  recommend  him  for 
such  appointment  in  one  of  the  regiments  that  may  be  organized  in 
my  native  State. 

Veiy  respectfully, 

Nelson  A.  Miles, 

Major- General,  Commanding  U.  S.  Army. 


War  Department,  Inspector-General's  Office, 

Witxli'tngtoru  April  15,  1898. 
Roger  Wolcott, 

Govt  /■//<>/'.  ( Commonwealth  of  Massach  usetts. 
Sir:  Respectfully,  but  earnestly,  I  desire  to  call  your  attention  to 
Capt.  Leonard  Wood,  U.  S.  Army,  a  citizen  of  Massachusetts.  Cap- 
tain Wood  graduated  at  Harvard  University,  and  later  from  the  Har- 
vard Medical  College,  entering  the  military  service  of  the  United  States 
as  an  assistant  surgeon  soon  after.  It  is  not,  however,  of  his  service 
as  a  medical  officer  that  I  desire  to  speak.  In  his  profession  he  has 
risen  to  the  highest  eminence,  having  the  respect  and  confidence  of  the 
most  distinguished  personages  of  the  country,  including  the  President 
of  the  United  States,  being  at  the  present  time  attending  physician  for 
himself  and  family.  Almost  immediately  after  joining  the  military 
service  Captain  Wood  was  assigned  to  a  command  organized  to  pursue 
and  capture  or  destroy  the  band  of  renegade  Apaches,  commanded  by 
the  noted  chief  and  warrior,  Geronimo,  who  had  been  terrorizing  and 
devastating  the  southern  portion  of  Arizona  and  New  Mexico  and 
northern  Sonora,  Mexico.  I  had  the  honor  to  command  this  expedi- 
tion, under  the  immediate  direction  of  General  Miles.  Captain  Wood, 
then  an  acting  assistant  surgeon,  developed  during  this  tedious  and 
dangerous  campaign  (pronounced  by  the  general  commanding  "  the 
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most  remarkable  in  the  history  of  the  United  States  Army")  the 
strongest   elements  of  soldierly  instincts. 

When  through  exposure  and  fatigue  the  infantry  battalion  lost  its 
last  officer.  Captain  Wood  volunteered  to  command  it  in  addition  to 
his  duties  as  surgeon.  In  this  duty  Captain  Wood  distinguished  himself 
most.  His  courage,  endurance,  and  example  made  success  possible. 
I  served  through  the  war  of  the  rebellion  and  in  many  battles,  but  in  no 
instance  do  I  remember  such  devotion  to  duty  or  such  an  example  of 
courage  and  perseverance.  It  was  mainly  due  to  Captain  Wood's 
loyalty  and  resolution  that  the  expedition  was  successful.  This  acknowl- 
edgment was  made  by  the  commanding  officer  in  his  official  report  of 
the  campaign,  was  approved  by  the  general  commanding,  and  Captain 
Wood  was  awarded  a  medal  of  honor  by  Congress  as  a  tribute  to  his 
services.  Since  then  Captain  Wood  has  been  conspicuous  for  gallant  and 
intelligent  faithful  services.  Now  that  a  war  seems  imminent  Captain 
Wood  has  determined  to  leave  for  the  time  his  professional  duties  and 
take  service  with  the  righting  line  as  a  soldier  proper,  and  it  is  in  this 
connection  that  I  desire  to  recommend  him  to  you  as  a  competent  and 
valuable  soldier  Avith  field  experience.  He  will  be  a  credit  to  his  State 
in  any  capacity  of  soldierly  duty.  The  higher  the  position  to  which 
he  may  be  appointed  the  greater  wTill  be  his  value.  His  connection 
with  the  service  has  prevented  him  from  associating  himself  with  the 
organized  militia  of  your  State,  but  he  is  such  a  valuable  man  that  his 
State  can  ill  afford  to  lose  his  services.  I  make  my  statement  from 
my  own  personal  knowledge  of  the  man  both  as  an  inspector  and  for  a 
time  in  the  field  his  commanding  officer. 
Very  respectfully, 

H.  W.  Lawton, 
Lieutenant- Colonel ',  Inspector- General  U.  S.  Army. 


Headquarters  Department  of  the  Gulf. 

Atlanta,  Ga., April  10,  1898. 

The  Governor  of  Massachusetts,  Boston,  Mass. 

Snt:  Learning  that  Capt.  Leonard  Wood,  assistant  surgeon.  U.  S. 
Army,  is  desirous  of  exercising  the  command  of  a  regiment  from  his 
State  in  case  of  the  mobilization  of  Massachusetts  troops  in  the  near 
future,  I  have  the  honor  to  commend  to  your  excellency's  favorable 
notice  this  meritorious  officer.  I  have  known  Capt.  Wood  intimately 
since  L889.  During  four  years  of  that  period  he  served  under  my 
command.  I  consider  him  one  of  the  most  promising  officers  of  our 
Army,  am!  believe  him  to  be  thoroughly  well  equipped  to  exercise  the 
command  of  a  regiment. 

With  ;i  high  sense  of  honor  in  all  the  obligations  of  life,  he  is  the 
most  conscientious  and  zealous  officer  in  the  discharge  of  duty. 

His  physique  is  superb;  bis  mental  qualifications  are  of  the  highest 
order. 

I  am.  sir,  with  great  respect,  your  excellency's  most  obedient  servant. 

Wm.  Montkosk  Graham. 
Brigadier- General,  U.  S.  Army. 
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728  Twentieth  Street,  N\Y.. 
Washington,  D.  6'.,  April  9,  1898. 

The  Governor  of  Massachusetts. 

Sir:  I  am  informed  that  Capt.  Leonard  Wood,  assistant  surgeon, 
lT.  S.  Army,  is,  or  will  be,  an  applicant  for  an  appointment  as  colonel 
of  one  of  the  volunteer  regiments  that,  in  case  of  war  with  Spain,  it 
is  expected  will  be  called  for  from  your  State. 

Captain  Wood  served  with  me  on  the  frontier  of  Arizona  and  in 
New  Mexico  a  number  of  years  ago.  I  have  known  him  well  for  the 
past  ten  years,  and  I  regard  him  as  one  of  the  very  best  soldiers  I 
know. 

1  therefore  recommend  him  strongly,  in  fact  most  urgently,  for  the 
position  he  seeks.  In  that  capacity  he  will  do  honor  to  his  State  and 
prove  a  credit  to  the  nation.  He  has  all  the  sound  judgment,  good 
sense,  executive  ability,  experience,  and  courage  requisite  to  make 
him  one  of  the  very  best  and  safest  colonels  in  the  Army.  If  you  see 
tit  to  make  him  a  colonel  you  will  never  have  occasion  to  regret  your 
action. 

I  am,  Governor,  very  respectfully,  your  obedient  servant, 

George  A.  Forsyth, 
Brevet  Brigadier- General,  JJ.  S.  Army. 

President  McKinlev  appointed  Captain  Wood  to  be  colonel  of  the 
First  United  States  Volunteer  Cavalry  on  the  8th  of  May,  1898.  He 
commanded  his  regiment,  which  constituted  one  of  the  two  attacking  col- 
umns at  Las  Guaymas  on  June  21,  1898.  His  brigade  commander,  the 
present  Lieutenant-General  Young,  reported  as  follows  of  him  in  this 
engagement: 

"k  I  can  not  speak  too  highly  of  the  efficient  manner  in  which  Colonel 
Wood  handled  his  regiment,  and  of  his  magnificent  behavior  on  the 
Held.     Colonel  Wood  disdained  to  take  advantage  of  shelter  or  cover 
from  the  enemy's  fire  while  any  of  his  men  remained  exposed  to  it— 
an  error  of  judgment,  but  happily  on  the  heroic  side." 

His  division  commander,  Maj.  Gen.  Joseph'  Wheeler,  reported  as 
follows: 

uThe  magnificent  and  brave  work  done  by  his  regiment  under  the 
lead  of  Colonel  Wood  testifies  to  his  courage  and  skill.  The  energy 
and  determination  of  this  officer  had  been  marked  from  the  moment 
he  reported  to  me  at  Tampa,  Fla.,  and  I  have  abundant  evidence  of 
his  brave  and  good  conduct  on  the  field,  and  I  recommend  him  for 
consideration  of  the  Government.1' 

He  was  made  brigadier-general  of  volunteers  on  the  8th  of  July, 
1898,  having  won  his  brigadier-generalship  by  the  gallantry  and 
efficiency  with  which  he  served  as  colonel  in  the  Santiago  campaign, 
as  he  had  won  his  colonelcy  by  the  gallantry  and  efficiency  with  which 
he  had  served  while  acting  as  a  line  officer  in  command  of  a  detachment 
of  infantry  in  the  campaigns  against  the  Apaches.  Of  his  conduct  at 
the  San  Juan  tight  General  W heeler  reported: 

"Too  much  credit  can  not  be  given  to  the  gallant  brigade  com- 
manders, Colonels  Wood  and     *     *     *." 

Maj.  Gen.  W.  S.  Shafter,  commanding  the  Fifth  Army  Corps, 
reported  as  follows: 

"The  following  officers  were  conspicuous  for  their  bravery  and 
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handled  their  troops  so  well  I  desire  to  recommend  them  for  promo- 
tion:    *     *     *     Colonel  Wood,  to  be  ;i  brigadier-general." 

Shortly  after  being  appointed  brigadier-general  he  was  made  mili- 
tary governor  of  Santiago.  He  received  the  appointment  on  the  rec- 
ommendation of  his  military  superior.  Major-General  Shaffer,  who 
cabled  to  Washington  on  August  4:  "I  think  General  Wood  by  far 
the  best  man  to  leave  in  command  of  the  city  of  Santiago,  and  perhaps 
of  the  whole  district."  So  well  did  he  perform  his  duties  that  Presi- 
dent McKinley.  on  October  7.  gave  him  the  command  of  the  Depart- 
ment of  Santiago,  making  him  also  civil  governor  of  the  province  of 
the  same  name,  and  appointing  him  major-general  of  volunteers  on  the 
7th  of  December,  1898.  On  October  1,  1899,  Maj.  Gen.  John  R. 
Brooke,  commanding  the  Division  of  Cuba,  reported  of  him  as  follows: 

"  I  desire  to  express  my  appreciation  of  the  able  assistance  rendered 
me  by  the  several  department  commanders  in  the  transaction  of  the 
military  portion  of  our  duties  in  the  Division  of  Cuba,  as  follows:  *  * 
Brie;.  (Jen.  Leonard  Wood." 

So  well  did  he  do  his  work  as  governor  of  the  province  of  Santiagc 
that,  purely  on  his  merits,  on  the  recommendation  of  the  Secretary 
of  War.  President  McKinley  appointed  him  military  governor  of  the 
island  of  Cuba  on  December  20,  1899.  So  great  was  his  success  in 
his  new  position,  a  position  at  that  time  of  as  great  responsibilty, 
difficulty,  and  importance  as  almost  any  other  in  our  whole  Govern- 
ment, that,  by  way  of  recognition  and  reward,  somewhat  over  a  year 
later,  on  the  4th  of  April.  1901,  on  the  nomination  of  President 
McKinley,  he  was  made  a  brigadier-general  in  the  United  States  Army. 
He  continued  to  serve  with  striking  efficiency  as  military  governor  of 
the  island  of  Cuba  until  on  May  20,  1902,  he' turned  over  the  govern- 
ment of  the  island  to  the  first' president  of  the  Republic  of  Cuba.  In 
the  official  records  General  Wood's  services  during  these  years  are 
spoken  of  as  follows: 

[Extracl   from  General  Orders,  No.  66,  Adjutant-General's  Office,  July  4, 1902,  to  the  Army  of  the 

United  States.] 

"The  President  thanks  the  officers  and  enlisted  men  who  have  been 
maintaining  order  and  carrying  on  the  military  government  of  Cuba, 
I). 'cause  they  have  faithfully  given  effect  to  the  humane  purposes  of 
the  American  people.  They  have  governed  Cuba  wisely,  recording 
justice  and  individual  liberty;  have  honestly  collected  and  expended 
lor  th<>  best  interests  of  the  Cuban  people  revenues  amounting  to  over 
$60,000,000;  have  carried  out  practical  and  thorough  sanitary  meth- 
ods, greatly  improving  the  health  and  lowering  the  death  rate  of  the 
island.  They  have  gradually  trained  the  Cubans  in  all  branches  of 
administration,  so  that  the  new  Cuban  Government,  upon  assuming 
power,  has  begun  its  work  with  a  force  of  Cuban  employees  competent 
to  execute  its  orders.  They  have  transferred  the  government  of 
Cuba  to  the  Cuban  people  amid  universal  expressions  of  friendship 
and  good  will,  and  have  left  a  record  of  order,  justice,  and  liberty,  of 
rapid  improvement  in  material  and  moral  conditions,  a  progress  in  the 
art  of  government  which  reflects  great  credit  on  the  people  of  the 
United  States."  (General  Wood  was  military  governor  of  Cuba  dur- 
ing most  of  the  time  covered  by  this  order.) 

Extract  from  the  report  of 'the  Secretary  of  War  dated  December 
1.  L902: 
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tk  I  know  of  no  chapter  in  American  history  more  satisfactory  than 
that  which  will  record  the  conduct  of  the  military  government  of. 
Cuba.     The  credit  of  it  is  due,  first  of  all,  to  Brig.  Gen.  Leonard 
Wood,  the  commander  of  the  Department  of  Santiago  until  December, 
1S'.>!>,  and  thenceforth  the  military  governor  of  the  island." 

The  War  Department,  by  direction  of  the  President,  thanked  ( reneral 
Wood  and  the  officials  serving  under  him  for  their  services  in  Cuba  in 
General  Orders,  No.  38,  Headquarters  of  the  Army,  1903:  "The 
administration  of  General  Wood,  both  as  military  commander  of  the 
Division  and  Department  of  Cuba  and  as  military  governor,  was 
highly  creditable.  The  civil  government  was  managed  with  an  eye 
single  to  the  benefit  of  the  Cuban  people.  Under  the  supervision  and 
control  of  the  military  governor  the  Cuban  people  themselves  had  an 
opportunity  to  carry  on  their  own  government  to  a  constantly  increas- 
ing degree,^  so  that  when  Cuba  assumed  her  independence  she  started 
with  the  best  possible  chance  of  success.  Out  of  an  utterly  prostrate 
colony  a  free  republic  was  built  up.  the  work  being  done  with  such 
signal  ability,  integrity,  and  success  that  the  new  nation  started  under 
more  favorable  conditions  than  has  ever  before  been  the  case  in  any 
single  instance  among  her  fellow  Spanish-American  republics.  This 
record  stands  alone  in  history,  and  the  benefit  conferred  thereby  upon 
the  people  of  Cuba  was  no  greater  than  the  honor  conferred  upon  the 
people  of  the  United  States.11 

He  is  at  present  commanding  the  Department  of  Mindanao,  in  the 
Philippine  Islands. 

General  Wood  has  received  each  promotion  as  a  reward  of  signal 
gallantry  or  signal  efficiency  in  the  position  from  which  he  was  pro- 
moted. "  Since  his  last  promotion  (that  to  brigadier-general  in  the 
United  States  Army  on  the  4th  of  February,  1901)  there  has  been  no 
change  in  his  relative  position  on  the  roster.  He  now  comes  up  for 
promotion  in  the  regular  order  of  seniority,  standing  at  the  head  of 
the  list  of  brigadier-generals. 

Leonard  W'ood,  born  October  9,  1860,  at  Winchester,  N.  H.,  and 
appointed  from  Massachusetts.  Assistant  surgeon,  January  5,  1886; 
captain  and  assistant  surgeon,  January  5,  1891;  colonel  First  U.  S. 
Volunteer  Cavalry,  May  8,  1898;  brigadier-general,  U.  S.  Volunteers, 
July  8,  1898;  major-general,  U.  S.  Volunteers,  December  7,  1898; 
honorably  discharged,  April  13,  1899;  brigadier-general,  U.  S.  Volun- 
teers, April  13,  1899;  major-general,  U.  S.  Volunteers,  December  5, 
1899,  to  June  30,  1901;  brigadier-general,  U.  S.  Army,  February  1, 
1901. 

Commended  for  "gallant and  hazardous  service,  courage,  and  energy, 
encouraging  the  command  under  the  most  trying  circumstances,  and 
for  untiring  efforts  in  the  campaign  against  hostile  Apache  Indians  in 
Sonora,  Mexico,  during  the  greater  part  of  which  he  commanded  the 
detachment  of  infantry."  (General  Orders,  No.  39,  Headquarters  of 
the  Army,  April  9,  1891.) 

Awarded  a  medal  of  honor  for  distinguished  conduct  in  campaign 
against  Apache  Indians,  summer  of  1886. 

Service. — Joined  the  Army  as  a  contract  surgeon  June  9,  1885,  and 
participated  in  the  campaign  against  hostile  Indians  in  Arizona  and 
New  Mexico.  WTas  with  Lawton's  expedition  against  hostile  Apaches 
under  Geronimo,  June,  1886,  to  February,  1887;  in  Arizona.  New 
Mexico,  and  northern  Mexico,  and  commanded   infantry  detachment 
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and  scouts;  in  the  field  in  Arizona,  February,  1887,  to  July,  1889;  at 
the  Presidio.  San  Francisco,  Cal.,  July,  1889,  to  August,  1893;  at  Fort 
McPherson,  Ga..  from  September,  1893,  to  September,  1895;  attend- 
ing surgeon,  Washington,  D.  C,  to  May,  1898;  organizing  and  com- 
manding the  First  T.  S.  Volunteer  Cavalry  to  June,  1898,  when  he 
assumed  command  of  the  Second  Brigade,  Cavalry  Division,  Fifth 
Army  Corps,  in  the  Cuban  campaign,  participating  in  the  battles  of 
Las  Guasimas  and  San  Juan.  Santiago  de  Cuba. 

Upon  the  surrender  of  the  Spanish  forces  at  Santiago  in  July.  1898, 
he  was  appointed  military  governor  of  that  city,  and  on  October  7, 
L898,  he  was  assigned  to  the  command  of  the  Department  of  Santiago, 
being  also  civil  governor  of  the  province  of  Santiago.  On  July  1, 
L899,  the  Department  of  Puerto  Principe  was  consolidated  with  his 
department,  and  known  as  the  Department  of  Santiago  and  Puerto 
Principe.  He  commanded  that  department  until  December,  1899. 
On  December  20,  1899,  he  was  appointed  military  governor  of  the 
island  of  Cuba,  and  in  command  of  the  United  States  troops  therein, 
which  duties  he  performed  up  to  May  20,  1902,  when  he  turned  over 
the  government  of  the  island  to  Tomas  E.  Palma,  first  President  of  the 
Republic  of  Cuba.  On  duty  at  Washington,  D.  C,  settling  affairs  of 
the  late  military  government  of  the  island  of  Cuba  (en  route  to  and  at 
Berlin,  Germany,  to  witness  maneuvers  of  Prussian  army,  July  to 
October,  1902;  en  route  to  United  States  to  November,  1902)  to  March, 
1903;  en  route  to  Philippine  Islands,  via  Cairo,  Egypt,  and  Hongkong, 
China,  etc.,  to  July  19,  1903;  commanding  Department  of  Mindanao, 
Philippine  Islands,  to  date. 

He  commanded  the  First  U.  S.  Volunteer  Cavalry,  constituting  one 
of  the  attacking  columns  in  the  engagement  at  Las  Guasimas,  Santiago 
de  Cuba,  June  24,  1898. 

His  brigade  commander,  General  Young,  reports  as  follows:  "I 
ordered  the  attack,  and  it  was  executed  in  a  manner  winning  the 
admiration  of  the  division  commander  and  all  present  who  witnessec 
it.  I  can  not  speak  too  highly  of  the  efficient  manner  in  which  Col- 
onel Wood  handled  his  regiment  and  of  his  magnificent  behavior  on 
the  field." 

Colonel  Wood  disdained  to  take  advantage  of  shelter  or  cover  from 
the  enemy's  fire  while  any  of  his  men  remained  exposed  to  it — an 
error  of  judgment,  hut  happily  on  the  heroic  side. 

He  commanded  the  Second  Cavalry  Brigade  at  the  battle  of  San 
Juan  Hill.  July  1,  1898.  The  division  commander,  Gen.  S.  S.  Sum- 
ner, reports  the  assault  was  made  with  conspicuous  gallantry  and 
coolness,  and  that  all  officers  showed  marked  ability. 

Efficiency  reports. — 1898.  By  Secretary  of  War:  Authorized  to  raise 
a  regiment  of  volunteers  possessing  special  qualifications,  etc.,  to  be 
designated  as  First  Regiment  U.  S.  Volunteer  Cavalry.  For  com- 
mission in  Massachusetts  volunteers  in  event  of  war  Captain  Wood  is 
especially  gifted  for  the  command  of  men,  etc. 

By  Lieutenant-Colonel  Wagner,  assistant  adjutant-general:  Recom- 
mended for  appointment  as  a  colonel  of  a  Massachusetts  volunteer 
regiment. 

By  Lieutenant-Colonel  Gihnore,  assistant  adjutant-general:  Recom- 
mended for  command  of  volunteers,  lie  is  a  man  of  excellent  char- 
acter and  marked  ability  in  every  respect,  He  would  he  an  excellent 
man  in  the  event  of  war  to  have  command  of  volunteers. 
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By  General  Miles:  To  governor  of  Massachusetts:  This  officer 
served  in  the  Held  under  1113^  command  for  several  months  during-  the 
terrible  campaign  against  the  Apache  Indians  under  Geronimo.  He 
is  one  of  the  most  enterprising-,  intelligent,  fearless  officers  in  the 
service,  and  competent  to  fill  the  duties  of  a  field  officer,  etc. 

By  Lieutenant-Colonel  Lawton,  inspector-general:  Recommended 
to  the  governor  of  Massachusetts  as  a  competent  and  valuable  soldier 
with  field  experience.  He  will  be  a  credit  to  his  State  in  any  capacity 
of  soldierly  duty:  the  higher  the  position  to  which  he  may  be  appointed 
the  greater  wili  be  his  value,  etc. 

B}T  General  Graham:  Recommends  him  for  command  of  a  Massa- 
chusetts regiment.  I  consider  him  one  of  the  most  promising  officers 
of  our  Army,  and  believe  him  to  be  thoroughly  well  equipped  to  exer- 
cise the  command  of  a  regiment,  etc. 

By  General  Forsyth:  Recommended  for  appointment  as  colonel  of 
a  Massachusetts  regiment  of  volunteers.  Captain  Wood  served  with 
me  in  the  frontier  of  Arizona  and  in  New  Mexico  a  number  of  years 
ago,  *  *  *  and  I  regard  him  as  one  of  the  very  best  soldiers  I 
know.  I  therefore  recommend  him  strongly,  in  fact  most  urgently, 
for  the  position  he  seeks,  etc. 

[Extract  from  official  report  of  Captain  Lawton,  Fourth  Cavalry,  Geronimo  campaign.  ] 

En  Route  to  Fort  Marion,  Fla., 

September  9,  1886. 

Sir:  I  have  the  honor  to  submit  the  following  report  of  operations 
against  Geronimo's  and  Natchez's  bands  of  hostile  Indians  made  by  the 
command  organized  in  compliance  with  the  following  order: 

*  ****** 

On  the  6th  of  July  the  command,  consisting  of  infantry  and  scouts, 
marched  from  Oposura.  No  officer  of  infantry  having  been  sent  with 
the  detachment,  and  having  no  officers  with  the  command  except  Second 
Lieutenant  Brown,  Fourth  Cavalry,  commanding  scouts,  and  Second 
Lieutenant  Walsh,  Fourth  Cavalry,  commanding  cavalry,  Assistant 
Surgeon  Wood  was,  at  his  own  request,  given  command  of  the  infantry. 

The  work  during  June  having  been  done  by  the  cavalry,  they  were 
too  much  exhausted  to  be  used  again  without  rest,  and  they  were  left 
in  camp  at  Oposura  to  recuperate. 

«•  -X-  *  *  *  *  * 

On  the  14th  of  July  a  runner  was  sent  back  by  Lieutenant  Brown 
of  the  scouts,  with  the  information  that  the  camp  had  been  located, 
and  that  he  would  attack  at  once  with  his  scouts,  asking  for  the 
infantry  to  be  sent  forward  to  his  support.  I  moved  forward  with  the 
infantry  as  rapidly  as  possible,  but  did  not  reach  Lieutenant  Brown 
until  after  he  had  entered  the  hostile  camp.  The  attacking  party 
had  been  discovered  and  all  the  hostiles  escaped.  Their  animals  and 
camp  equipage,  with  a  large  amount  of  dried  beef,  etc.,  fell  into  our 
hands,  but  the  hostiles  scattered  and  escaped  on  foot. 

*  *  *  *  *  *  * 

H.  W.  Lawton, 
Captain,  Fourth  Cavalry. 

Adjutant-General  Department  of  Arizona. 
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Case  of  First  IAeut  Leonard  Wood,  now  captain,  assistant  surgeon. 

Recommended  by  General  Miles  (in  1890)  "For  gallant  and  hazard- 
ous service  against  hostile  Apaches  in  Sonora,  Mexico,  summer  of 
1886." 

The  following  are  extracts  from  official  reports  in  this  case: 

Captain  Lawton,  commanding  expedition  against  Geronimo's  and 
Natchez's  bands  of  hostile  Indians,  in  his  report  dated  "  En  Route  to 
Fort  Marion,  Fla.,  September  9,  1886,  says:  *  *  *  On  the  6th  of 
July  (1886)  the  command,  consisting  of  infantry  and  scouts,  marched 
from  Oposura  (Sonora,  Mexico).  No  officer  of  infantry  having  been 
sent  with  the  detachment,  and  having  no  officers  with  the  command 
except  Second  Lieutenant  Brown,  Fourth  Cavalry,  commanding  scouts, 
and  Second  Lieutenant  Walsh,  Fourth  Cavalry,  commanding  cavalry, 
Assistant  Surgeon  Wood  was,  at  his  own  request,  given  command  of 
the  infantry.  *  *  *  During  this  short  campaign  the  suffering- 
was  intense.  The  country  was  indescribably  rough  and  the  weather 
swelteringly  hot,  with  heav}r  rains  every  day  or  night.  The  endurance 
of  the  men  was  tried  to  the  utmost  limit.  *  *  *  The  command, 
taking  the  field  May  5,  continued  almost  constantly  on  the  trail  of 
the  hostiles  until  their  surrender,  more  than  four  months  later,  with 
scarcely  a  day's  rest  or  intermission.  It  was  purely  a  command  of 
soldiers,  there  being  attached  to  it  barely  one  small  detachment  of 
trailers.     *    *    * 

"I  desire  to  particularly  invite  the  attention  of  the  department 
commander  to  Asst.  Surg.  Leonard  Wood,  the  only  officer  who  has 
been  with  me  through  the  whole  campaign.  His  courage,  energy,  and 
loyal  support  during  the  whole  time,  his  encouraging  example  to  the 
command  when  work  was  the  hardest  and  prospects  darkest,  his 
thorough  confidence  and  belief  in  the  final  success  of  the  expedition, 
and  his  untiring  efforts  to  make  it  so,  has  placed  me  under  obligations 
so  great  that  I  can  not  even  express  them.     *     *     *" 

Gen.  O.  O.  Howard,  commanding  Division  of  Pacific,  in  his  indorse- 
ment on  the  above  report,  says:  "*  *  *  I  concur  with  him  in 
commending  Asst.  Surg.  Leonard  Wood.     *     *     *r 

[Extract  from  report  of  Capt.  H.  W.  Lawton,  Fourth  Cavalry,  of  his  expedition  against  Geronimo's 
band  of  hostile  Indians,  dated  September  9,  1886,  printed  in  report  of  Secretary  of  War,  1886, 
p.  179.] 

*  *  *  *  *  *  * 

On  the  14th  of  July  a  runner  was  sent  back  by  Lieutenant  Brown  of 
the  scouts  with  the  information  that  the  camp  had  been  located  and 
that  he  would  attack  at  once  with  his  scouts,  asking  for  the  infantry 
to  be  sent  forward  to  his  support.  I  moved  forward  with  the  infantry 
as  rapidly  as  possible,  but  did  not  reach  Lieutenant  Brown  until  after 
he  had  entered  the  hostile  camp.  The  attacking  party  had  been  dis- 
covered, and  all  the  hostiles  escaped.  Their  animals  and  camp  equi- 
page, with  a  large  amount  of  dried  beef,  etc.,  fell  into  our  hands,  but 
the  hostiles  scattered  and  escaped  on  foot.  Their  trail  was  again  dis- 
covered and  followed  up  the  Aros  River,  thence  northwest  until  the 
23d  of  July. 

-X-  *  -X-  -x-  *  *  * 

[Extraol  from  report  of  Asst.  Surg.  Leonard  Wood,  U.  S.  Army,  of  the  same  expedition,  to  General 

Miles,  dated  September  9,  1886.] 
-X-  -X-  *  *  -x-  *  * 

During  the  latter  part  of  June  and  July  it  was  my  good  fortune  to 
command  the  infantry.     During  this  time  we  were  constantly  on  the 
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trail  named  about  these  rivers  and  eventually  jumped  the  hostile  camp, 
capturing-  everything  except  the  hostiles. 

*  ***** 

[Extract  from  report  of  Asst.  Surg.  Leonard  Wood,  U.  S.  Army.] 

September  9,  1886. 
Brig.  Gen.  N.  A.  Miles,  U.  S.  Army, 

Albuquerque,  W.  Mex. 
Sir:  I  have  the  honor  to  forward  the  following  report  relating  to 
the  recent  expedition  in  Sonora  against  the  hostile  Apaches: 

******* 

"During  the  latter  part  of  June  and  July  it  was  my  good  fortune 
to  command  the  infantry.  During  this  time  we  were  constantly  on 
the  trail  named  about  these  rivers,  and  eventually  jumped  the  hostile 
camp,  capturing  everything  except  the  hostiles.  In  the  detachment  of 
Companies  D  and  K,  Eighth  U.  S.  Infantry,  were  men  who  had  served 
in  India  and  South  Africa,  and  in  their  opinion  this  was  by  far  the 
hardest  and  roughest  service  they  had  ever  seen. 

"Some  idea  of  the  heat  may  be  gained  by  these  facts:  Men  could 
not  bear  their  hands  on  the  iron  work  of  their  guns  or  on  rocks. 
Pack  trains  had  to  be  stopped  after  5  or  6  miles  on  account  of  animals 
being  overheated  and  played  out.  The  temperature  and  roughness  of 
the  country  combined  made  marching  work  of  the  most  severe  nature. 
I  kept  one  man  mounted  in  the  rear  of  the  line  to  bring  along  any  men 
who  were  overcome  by  heat  and  fatigue.  These  infantrymen  were 
supposed  to  be  selected  on  account  of  their  titness  for  the  work,  but 
even  then  only  about  one-third  proved  fit  for  the  duty,  and  many  were 
sent  back. 

******* 

Very  respectfully,  your  obedient, 

Leonard  Wood, 
First  Lieutenant  and  Assistant  Surgeon,  U.  S.  Army. 

General  Breck  indorsed  the  case  as  follows: 

k  This  will  have  to  be  deferred  until  some  more  particulars  of  a  fight 
are  received. 

1  think  Colonel  Lawton  is  to  write  a  letter  about  this  officer. 
"No  further  particulars  have  been  asked  for  or  received  here." 

Medical  Department. 

Leonard  Wood,  now  first  lieutenant,  assistant  surgeon;  same  when 
recommended.  Recommended  for  (no  rank  stated)  for  gallant  and 
hazardous  service  against  hostile  Apaches  in  Sonora,  Mexico,  summer 
of  1886. 

Recommended  by  Maj.  Gen.  N.  A.  Miles,  May  26,  1890. 

September  3,  1890. 
General  S.  will  be  glad  to  recommend  a  brevet  in  this  case  if  he  was 
in  a  tight,  so  as  to  come  within  the  law. 

W.  B. 
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I  nspector-General's  Office, 
Los  Angeles,  C<d.$  Jul/y  22, 189.^.. 
Maj.  J.  G.  GlLMORE, 

4  issistant  „  idjutant-  General. 

Sir:  Referring  to  your  letter  of  June  17,  concerning  recommenda- 
tions for  brevet  for  Asst.  Surg.  Leonard  Wood  for  gallant  and  haz- 
ardous service  while  .serving  under  my  command  in  the  Geronimo 
campaign  in  Sonora,  Mexico,  I  have  the  honor  to  state  in  reply  that 
owing  to  the  fact  that  all  my  papers,  reports,  and  memoranda  concern- 
ing that  campaign  are  packed  with  my  property  in  Washington  I  have 
been  somewhat  delayed  in  preparing  my  reply  to  enable  me  to  secure 
the  necessary  dates,  etc.,  from  other  sources.  In  connection  with  the 
services  rendered  by  Assistant  Surgeon  Wood  and  other  officers  under 
nvy  command  at  the  time  under  consideration,  I  desire  to  call  attention 
to  some  of  the  conditions  which  then  existed,  and  which  should  form 
an  important  factor  in  considering  the  merit  of  the  service  of  indi- 
viduals, and  which  to  a  great  extent  have  at  this  late  day  been  lost 
sight  of. 

The  last  outbreak  of  Geronimo  and  his  band  had  occurred  more  than 
a  year  before  this  campaign  was  inaugurated,  during  which  time  the 
southern  portion  of  New  Mexico  and  Arizona  and  northern  Sonora 
had  been  completely  terrorized  and  the  industries  paralyzed  by  this 
Indian  and  his  band.  That  portion  of  the  army  in  New  Mexico  and 
Arizona  had  been  operating  more  or  less  unsuccessfully  all  of  this 
time.  An  expedition  of  Indians  to  the  stronghold  of  the  hostiles  had 
failed,  and  the  commander  been  killed.  The  murders  committed  by 
the  hostile  Indians  had  reached  alarming  numbers,  and  their  atrocities 
were  unusual,  revolting,  and  terrorizing.  The  army  were  disheartened 
and  discouraged.  The  confidence  of  the  people  was  shaken  in  their 
efficiency  for  this  work.  The  press  was  loud  and  bitter  in  its  criti- 
cisms of  their  incompetency.  General  Crook  himself  was  subjected 
to  open  insult  when  traveling  on  the  cars  in  Arizona.  Congress  was 
seriously  considering  the  propriety  of  organizing  a  regiment  of  fron- 
tiersmen, and  also  authorizing  a  reward  of  $25,000  for  the  capture  of 
this  Indian. 

ruder  these  conditions  the  expedition  I  had  the  honor  to  command 
was  organized  and  entered  upon  its  work.  While  there  were  plenty 
of  good  men  and  officers  willing  and  desirous  to  undertake  the  difficult 
task  set  them,  to  that  extent  had  their  confidence  in  their  ability  to 
successfully  accomplish  the  object  been  shaken  that  none  believed  any 
valuable  results  would  be  accomplished,  and  the  fatigue  and  hardships 
of  the  work  soon  overcame  the  strength  of  the  physically  weak  ones. 
It  is  in  this  connection  that  I  called  special  attention  to  First  Lieutenant 
and  Assistant  Surgeon  Wood.  He  was  not  only  willing  and  anxious 
to  undertake  the  work  of  the  campaign,  but  believed  every  moment 
of  the  time  that  the  issue  would  justify  its  inception,  and  he  never  lost 
an  opportunity,  either  by  his  voice  or  example,  to  make  it  so.  As 
medical  officer  he  was  prompt, attentive,  and  untiring,  but  what  I  now 
refer  to  was  his  work,  independent  of  and  in  addition  to  his  profes- 
sional duties,  work  which  he  performed  voluntarily  because  of  his 
loval  soldierly  feeling,  and  courage  and  enthusiasm  in  his  work. 

Assistanl  Surgeon  Wood  is  entitled  to  consideration  tor  his  energy, 
courage,  and  soldierly  example  exhibited  through  the  whole  campaign. 
Among  the  special   or  individual   instances   I  cite  the  following:  Oi 
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the  night  of  May  29, 1886,  while  on  a  trail  closely  following  the  hostile 
Indians,  I  found  it  imperative  to  communicate  with  Genera]  Miles. 
I  endeavored  to  employ  some  men  at  a  ranch  to  carry  my  message  to 
the  railroad,  but  could  not  induce  them  to  go  because  of  their  fear  of 
the  hostiles  who  were  reported  to  have  sent  a  raiding  party  between 
us  and  the  railroad  to  draw  us  off  the  trail.  Assistant  Surgeon  Wood 
volunteered  to  undertake  the  delivery  of  the  message,  and  rode  35 
miles,  sent  and  received  a  reply  to  his  message  from  General  Miles, 
and  returned  to  camp  by  7.30  o'clock  a.  m.,  May  30,  having  ridden  70 
miles,  and  then  marched  with  the  command  on  foot  a  distance  of  32 
miles  the  same  day.  June  11  to  18  Assistant  Surgeon  Wood,  who 
was  at  Calabassas,  was  placed  in  command  of  a  pack  train  of  70  ani- 
mals and  13  men  with  supplies  for  my  command,  and  conducted  them 
by  forced  marches  through  a  very  difficult  country  from  that  point  to 
the  Cacascas  Mountains,  Mexico,  where  they  overtook  the  command 
two  days  after  supplies  were  exhausted. 

On  the  night  of  June  30,  near  Sinoquipa,  Sonora,  Assistant  Surgeon 
Wood,  who  had  voluntarily  accompanied  the  scouts  along  the  San 
Augustin  Mountains  to  look  up  the  trail  of  the  hostiles,  volunteered 
to  go  alone,  after  four  of  the  scouts  had  refused  to  accompany  him 
because  of  the  danger,  to  Sinoquipa  to  seek  important  information 
relative  to  a  party  of  hostiles  supposed  to  be  near  the  town.  Starting 
late  in  the  afternoon  in  the  direction  Sinoquipa  was  supposed  to  lie — 
the  country  was  unknown  and  without  trails — he  proceeded  until  he 
came  upon  a  fresh  trail  of  Indians.  A  shower  had  fallen  less  than 
half  an  hour  before,  and  the  trail  had  been  made  since  the  rain.  He 
placed  himself  in  a  strong  position  until  after  dark,  then  proceeded. 
Arrived  at  Sinoquipa  about  9  p.  m.  One  Mexican  killed  by  these 
Indians  and  one  wounded  were  brought  in  while  he  was  there.  Start- 
ing the  same  night  he  returned  alone  to  camp  with  the  information, 
arriving  about  2  o'clock  a.  m.,  having  traveled  a  distance  of  about  34 
miles. 

Juby  2  the  cavalry,  having  become  exhausted,  was  left  in  camp  to 
recuperate,  and  the  expedition  was  continued  with  infantry  only. 
Through  the  severity  of  the  exposure,  and  from  the  great  exertion 
required,  only  those  possessing  great  vitality  and  endurance  could 
hold  out  continuously.  From  this  and  other  causes  my  officers  became 
reduced,  so  that  none  were  left  with  the  infantry.  Doctor  Wood  vol- 
unteered to  command  them  and  on  July  2  was  assigned  to  their  com- 
mand, which  he  exercised  until  July  30,  when  the  infantry  were  again 
returned  to  recuperate  and  the  cavalry  brought  out.  During  this 
time  the  most  trying  work  of  the  campaign  occurred  and  the  endur- 
ance of  the  command  was  tried  to  its  utmost.  Assistant  Surgeon  Wood 
marched  at  the  head  of  his  men,  and  by  his  example  made  their  work 
possible.  During  this  time  he  was  bitten  by  a  tarantula.  The  wound 
was  painful  in  the  extreme  and  the  swelling  very  great,  but  he  contin- 
ued to  march  at  the  head  of  his  men,  making  a  forced  march  of  28 
miles  through  an  almost  impassable  country  during  intensely  hot 
weather,  suffering  indescribable  physical  pain,  his  thigh  being  swollen 
to  double  its  normal  size  and  intensely  inflamed. 

His  fortitude  and  courage  at  this  time  were  something  beyond  any- 
thing I  had  ever  before  witnessed.  On  this  day,  July  13,  the  camp 
of  the  hostiles  was  located  by  the  scouts  on  the  Yaqui  River,  where  it 
flows  through  some  of  the  roughest  portion  of  the  Sierra  Madre.  The 
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camp  was  attacked  by  the  scouts  under  Lieutenant  Brown,  Fourth 
Cavalry,  and  the  infantry  commanded  by  Asst.  Surg.  Leonard  Wood. 
The  host ilcs  were  completely  surprised,  and  abandoned  their  camp 
precipitately,  fleeing  in  every  direction,  their  camp  and  equipage, 
food,  horses,  and  everything  belonging  to  them  falling  into  our  hands. 
The  scouts  tired  upon  the  camp,  but  no  return  tire  was  given.  The 
left  of  the  infantry  line,  under  the  immediate  command  of  Doctor 
Wood,  received  a  volley,  but  it  was  afterwards  ascertained  that  it 
came  from  some  of  our  own  scouts.  Following  this,  and  brought 
about  by  his  suffering  and  exposure,  Doctor  Wood  was,  about  July  15, 
while  marching  up  the  Yaqui  River,  stricken  with  fever,  becoming 
delirious,  and  in  his  weak  and  exhausted  condition  I  despaired  of 
saving  his  life,  but  constructed  a  travois  and  determined  to  drag  him 
to  some  ranch,  if  1  could  find  one,  and  there  leave  him.  Before  start- 
ing, however,  he  regained  his  reason,  refused  to  be  sent  back,  was 
placed  on  a  mule,  and  carried  along  until  he  was  again  able  to  assume 
his  usual  duties  in  command  of  the  infantry. 

August  3  to  8  Doctor  Wood  volunteered  to  accompany  scouts  on  a 
long  and  perilous  reconnoissance  in  the  vicinity  of  the  "  Espanosa  del 
Diablo,'1  Sierra  Madre,  the  commanding  officer  of  the  scouts  being  too 
ill  to  accompany  them,  crossed  the  Aros  River  by  swimming  while 
running  a  torrent,  this  being  one  of  the  longest  and  most  trying  of 
any  of  the  reconnoissances  made.  August  26  and  27  Assistant  Sur- 
geon Wood  was  active  in  assisting  in  getting  forward  my  pack  train 
through  exceedingly  rough  mountains,  with  rations  for  command 
which  had  been  without  for  three  days.  August  29  to  31,  Geronimo 
and  his  band  having  conditionally  surrendered  to  me  and  having 
moved  his  people  to  a  point  near  and  under  the  protection  of  my 
camp,  pending  the  receipt  of  instructions  from  General  Miles,  the 
Mexican  troops  presented  themselves  in  force  much  larger  than  mine 
and  demanded  the  custody  of  the  hostiles.  Declining  to  comply,  1 
detached  Lieutenant  Gatewood  with  his  interpreter  to  escort  the  pris- 
oners to  United  States  territory,  following  with  my  command  as  soon 
as  I  could  saf ely  move  from  the  Mexicans.  Accompanied  by  Assistant 
Surgeon  Wood,  1  left  the  camp  of  my  troops  and  proceeded  to  the 
camp  of  the  hostiles.  My  command,  having  missed  the  trail,  did  not 
reach  the  camp,  and  I  proceeded  to  overtake  them,  leaving  Assistant 
Surgeon  Wood  and  Lieutenants  Clay  and  Gatewood  with  the  hostiles, 
they  remaining  two  days  with  them  in  such  a  position  that  they  would 
have  been  at  their  mercy  if  they  had  beee  illy  disposed  toward  them. 
Assistant  Surgeon  Wood  was  conspicuous  on  this  occasion  by  pre- 
venting a  possible  misunderstanding  by  the  exercise  of  coolness  and 
good  judgment. 

In  conmiendino- Assistant Surgeon  Wood  so  highly  1  do  not  wish  to  be 
understood  as  implying  that  he  is  the  only  one  connected  with  that 
campaign  deserving  consideration.  In  my  opinion  he  is  more  deserv- 
ing from  the  fact  that  he  is  the  only  officer  who  participated  in  the 
whole  campaign  from  first  to  last  and  never  lagged  one  instant  in  his 
duty  and  devotion.  I  believe  that  every  officer  and  soldier  who  took 
pari  in  that  trying  work  is  entitled  and.  judged  by  the  merits  of  others 
who  have  received  consideration  for  like  service,  should  receive  either 
a  brevet  or  a  medal  of  honor,  and  in  some  instances  both  should  be 
bestowed.  The  official  reports  seem  to  me  to  fully  establish  the  ardu- 
ous work  undertaken  and  its  successful  termination.  The  people  of 
the  country  who  suffered  from  the  encroachments  of  these  Indians, 
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and  who  know  personally  of  the  difficult  and  tireless  labor  through 
which  peace  and  safety  to  their  houses  was  assured,  have  not  been 
selfish  of  their  praise  or  backward  in  substantially  expressing  their 
appreciation  to  those  who  accomplished  so  much  for  them.  Neither 
do  1  claim  that  my  immediate  command  suffered  all  the  hardships  or 
were  alone  in  accomplishing-  the  final  result.  I  speak,  however,  for 
those  who  served  under  me  and  of  whose  work  1  am  personally  cogni- 
zant, the  character  and  value  of  which  I  believe  from  my  experience  I 
am  capable  of  judging. 

Very  respectfully,  H.  W.  Lawton, 

Lieutenant- Colonel  and  Inspector-  General. 


Headquarters  Department  of  the  East, 

Governors  Island,  JV.  Y.,  February  5,  1895. 

Respectfully  forwarded.  The  inclosed  letter  from  Colonel  Lawton 
was  duhT  received,  but  at  the  time  there  were  objections  to  granting 
brevets  to  some  officers  that  I  had  recommended,  and  I  delayed  send- 
ing these  papers  forward,  hoping  that  1  should  be  able  to  go  to  Wash- 
ington and  personally  lay  the  matter  before  the  authorities. 

I  now  most  earnestly  renew  the  recommendation,  calling  especial 
attention  to  the  letter  of  Colonel  Lawton,  which  describes  one  of  the 
most  laborious,  persistent,  and  heroic  campaigns  in  which  men  were 
ever  engaged,  and  the  fact  that  Capt.  Leonard  Wood,  assistant  sur- 
geon, volunteered  to  perform  the  extraordinary  hazardous  and  dan- 
gerous service  is  creditable  to  him  in  the  highest  degree.  For  his 
gallantry  on  the  13th  of  July  in  the  surprise  and  capture  of  Geronimo1s 
camp  I  recommend  that  he  be  brevetted  for  services  on  that  date. 

Nelson  A.  Miles, 

Major-  General. 

[Second  indorsement.] 

Adjutant-General's  Office, 

February  15,  1895. 

Respectfully  submitted  to  the  Lieutenant-General,  with  brief  in- 
closed. 

J.  C.  GlLMORE, 

Assistant  Adjutant-  Gent  rah 

[Third  indorsement.] 

Adjutant-Geneeal's  Office, 

October  11,  1897. 

Respectfully  submitted  to  the  Major-General  Commanding  the 
Army. 

W.  P.  Hall, 

Assistant  Adjutant-  Gent  ml. 

[Fourth  indorsement.] 

Headquarters  of  the  Army, 
Washington,  D.  C,  Ben  mber28, 1897. 
Reference  to  the  board  which  considers  medal-of-honor  cases  desired 
by  the  Major-General  Commanding. 

J.  C.  GlLMORE, 

Assistant  Adjutant-  Gen,  ral. 
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War  Department,  Office  of  the  Secretary, 

March  °29,  1898. 

By  direction  of  the  President  a  medal  of  honor  is  presented  to  Dr. 
Leonard  Wood,  U.  S.  Arm  v. 

Throughout  the  campaign  against  hostile  Apaches  in  the  summer  of 
1880,  this  officer,  then  assistant  surgeon  and  serving  as  medical  officer 
with  Captain  Lawton's  expedition,  rendered  specially  courageous  and 
able  services  involving  extreme  peril  and  display  of  most  conspicuous 
gallantry  under  conditions  of  great  danger,  hardship,  and  privation. 
He  volunteered  to  carry  dispatches  through  a  region  infested  with 
hostile  Indians,  making  'a  journey  of  TO  miles  in  one  night,  and  then 
marched  30  miles  on  foot  the  next  day.  For  several  weeks,  while  in 
close  pursuit  of  Geronimo's  band  and  constantly  expecting  an  encounter, 
Assistant  Surgeon  Wood  exercised  the  command  of  a  detachment  of 
infantry  to  which  he  requested  assignment,  and  that  was  then  without 

an  officer. 

R.  A.  Alger, 

Secretary  of  War. 

The  Secretary  of  War  directs  that  in  this  case  the  medal  be  engraved 
as  follows: 

The  Congress 

to 

Capt.  Leonard  Wood, 

Asst.  Surg.,  U.  S.  A., 

for 

distinguished  conduct  in 

campaign  against  Apache  Indians, 

summer,  1886. 

H.    C.    CORBIN, 

Adjutant-  General. 
Adjutant-General's  Office,  April  h  1898. 


Adjutant-General's  Office, 

Washington,  April  8,  1898. 

Capt.  Leonard  Wood, 

Assistant  Sa/'f/roti.  U.   &.  Army, 

WOO  R  Street  NW.,  Washington,  D.  C. 
Sir:  I  have  the  honor  to  transmit  herewith,  by  registered  mail,  the 
Congressional  medal  of  honor  presented  to  you  for  distinguished  con- 
duct in  the  campaign  against  Apache  Indians  in  the  summer  of  1886, 
as  set  forth  in  the  letter  addressed  to  you  by  the  Secretary  of  War 
under  date  of  March  29,  1898. 

Please  acknowledge  the  receipt  of  the  medal,  and  also  the  knot  to 
be  worn  in  lieu  thereof  and  the  ribbon  to  be  worn  with  the  medal, 
heretofore  furnished  you. 

Very  respectfully,  William  H.  Carter, 

Assistant  Adjutant-  General 
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1814  G  Street  NW., 
Washington,  I).  C,  April  11,  1898. 

The  Adjutant-General,  U.  S.  Army, 

Washington,  D.  C. 

Sir:  1  have  the  honor  to  hereby  acknowledge  the  receipt  of  the 
''Congressional  medal  of  honor"  awarded  me.     I  have  also  the  honor 
to  acknowledge  the  receipt  of  the  ribbon  and  knot. 
Very  respectfully,  your  obedient  servant, 

Leonard  Wood, 
Captain  and  Assistant  Surgeon,  U.  /S.  Army. 


War  Department,  Adjutant-General's  Office, 

Washington,  April  23,  1898. 
Hon.  Roger  Wolcott, 

Goru •nor  of  Massachusetts,  Boston,  Mass. 
Sir:  I  have  the  honor  to  invite  the  attention  of  your  excellency  to 
the  merits  of  Capt.  Leonard  Wood,  U.  S.  Army,  who  desires  an 
appointment  as  colonel  of  a  Massachusetts  volunteer  regiment.  Cap- 
tain Wood  has  had  more  than  twelve  years'  service  as  a  commissioned 
officer  in  the  Regular  Army,  and  the  fact  that  he  has  seen  arduous 
service  on  the  frontier  is  shown  by  the  medal  of  honor  which  he 
received  for  conspicuous  gallantry  in  action.  He  is  a  man  of  power- 
ful physique,  great  intellectuality,  and  high  professional  attainments. 
I  can  not  too  highly  commend  him  to  the  favorable  consideration  of 
your  excellency. 

Verv  respectfully. 

Arthur  L.  Wagner, 

Assistant  Adjutant-  General. 


Washington,  D.  C,  April  9,  1898. 
The  Governor  of  Massachusetts. 

Dear  Sir:  It  gives  me  great  pleasure  to  state  that  I  have  known 
Capt.  Leonard  Wood,  U.  S.  Army,  personally  and  by  reputation  for 
several  years.  He  is  a  man  of  excellent  character  and  marked  ability 
in  every  respect.  He  would  be  an  excellent  man  in  the  event  of  war 
to  have  command  of  volunteers,  and  I  most  earnestly  recommend  him 
for  such  appointment  from  his  State,  of  which  you  have  the  honor  to 
be  governor. 

Captain  Wood  is  what  is  known  as  "A  medal  of  honor  man,"  having 
won  his  medal  by  most  ably  leading  a  command  of  troops  when  all  of 
its  officers  had  been  disabled  in  one  of  the  hardest  and  severest  cam- 
paigns known  to  the  country  in  Indian  warfare. 

Should  you  appoint  him,  you  will  find  that  he  will  do  you  credit 
and  honor  your  State  and  the  United  States  in  case  the  opportunity 
comes  to  his  command. 

Very  respectfully, 

J.  C.  Gilmore, 
Lieutenant- Colonel,  Assistant  Adjutant-  General. 
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War  Department,  Office  of  the  Secretary, 

Washington,  April  16,  1898. 
My  Dear  Governor:  It  is  with  more  than  common  pleasure  to  me 
to  give  to  Capt.   Leonard  Wood,  of  the  United  States  Army,  a  letter 
of  recommendation  to  3-011. 

Captain  Wood  is  especially  gifted  for  the  command  of  men.  He  is 
a  man  of  great  ability  and  courage,  and  his  experience  in  the  Indian 
wars,  and  bringing  with  that  experience  the  entire  confidence  of  the 
Army,  confirms  all  his  friends,  of  whom  1  am  glad  to  be  one,  claim 
for  him. 

If,  in  the  trouble  that  seems  to  be  threatening  us  and  the  furnishing 
of  troops  from  your  Commonwealth,  you  can  grant  to  the  captain  a 
commission,  you  will  give  to  the  Army  a  most  valuable  man. 
I  am,  jours,  very  truly, 

R.  A.  Alger,  Secretary  of  War. 

Governor  Roger  Wolcott,  Boston,  Mass. 


War  Department, 

Washington,  April  28, 1898. 
Capt.  Leonard  Wood,  assistant  surgeon,  U.  S.  Army,  is  hereby 
authorized  to  raise  and  organize,  under  the  second  proviso  of  section  6 
of  the  act  approved  April  22,  1898,  entitled  "An  act  to  provide  for 
temporarily  increasing  the  military  establishment  of  the  United  States 
in  time  of  war,  and  for  other  purposes,"  a  regiment  of  volunteers 
possessing  special  qualifications  as  horsemen  and  marksmen,  to  be 
designated  as  the  First  Regiment  of  United  States  Volunteer  Cavalry, 
under  the  rules  and  regulations  prescribed  by  the  War  Department. 

R.  A.  Alger,  Secretary  of  War. 


Sierra  Maestra  Mining  Company, 

New  York,  November  11,  1899. 

The  President,    Washington,  B.C. 

Your  Excellency:  The  undersigned  mining  engineers  having  been 
personally  in  Santiago  de  Cuba  during  the  yellow-fever  season  last 
summer  naturally  acquired  some  knowledge  of  the  situation  and  the 
personnel  of  the  administration  in  that  province. 

We  take  the  liberty  of  calling  Your  Kxcellency's  attention,  which, 
so  far  as  we  know,  has  not  been  mentioned  in  the  newspapers,  the 
great  esteem  and  confidence  with  which  Gen.  Leonard  Wood  is  regarded 
By  the  native  population  in  the  province  of  Santiago. 

'  We  do  not  believe  that  any  American  on  the  island  is  so  universally 
trusted  and  respected  by  all  classes  of  citizens  as  is  this  general.  May 
it  not  be  this  fact,  in  'a  measure,  that  accounts  for  General  Wood's 
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expressed  belief  that  he  could  dispense  with  some  of  the  military 
power  now  considered  necessary  on  the  island? 
Very  respectfully, 

F.  Alba-de-Costa. 

Nathaniel  Hibbert. 

Hugh  F.  Griffin. 

Brown. 

[Translation.] 

To  the  honorable  the  Secretary  of  the  United  States  of  America. 

Honorable  Sir:  As  representatives  of  the  "Farmers  of  the  Island 
of  Cuba"  we  hereby  request  you  to  inform  President  McKinley  that 
we  are  highly  satisfied  with  the  measures  being  taken  by  the  worthy 
Gen.  Leonard  Wood  for  the  prosperity  of  our  country,  and  that,  his 
name  being  engraved  in  our  hearts,  the  Cuban  people  can  never  forget 
him,  for  they  admire  him  for  his  talent  and  bless  him  for  his  virtues. 
Habana,  January  27,  1901. 

Dr.  Emilio  Aoosta, 
President  of  the  Cuban  Farmers. 

Carlos  C.  Rodriguez, 

Secretary. 

GENERAL  WOOD'S  APPOINTMENT  AS  BRIGADIER-GENERAL. 

When  General  Wood  was  made  a  brigadier-general  in  the  Regu- 
lar Army  by  appointment  of  President  McKinley,  and  by  the 
unanimous  vote  of  the  Senate,  he  was  advanced  over  many  officers 
who  had  been  longer  in  the  service  and  who,  until  then,  held 
higher  rank  than  he  had  held.  There  might  have  been  at  that 
time  some  propriety  in  urging  objection  on  such  an  account  to  his 
confirmation,  but  there  was  no  objection  of  the  kind  because  it  was 
then  well  understood  that  his  promotion  by  President  McKinley 
was  because— in  the  judgment  of  the  President,  who,  under  the 
Constitution  and  the  laws,  has  a  right  to  select  without  regard  to 
seniority  in  the  appointment  of  generals — General  Wood  had  ren- 
dered conspicuous  and  meritorious  services  and  had  shown  abilities 
and  qualifications  that  well  entitled  him,  in  the  judgment  of  the 
President,  to  the  rank  he  was  thus  giving  him,  especially  in  view 
of  the  service  he  was  then  rendering  as  military  governor  of 
Cuba.  The  Senate  and  all  others  who  were  interested  to  have 
knowledge  on  the  subject  were  familiar  with  the  fact  that  the 
advancement  of  General  Wood  at  that  time  was  made  for  these 
reasons;  and  that,  as  a  result  of  it,  he  was  given  rank  over  brother 
officers  who  had  theretofore  been  his  superiors. 

That  appointment  and   that  confirmation  do  not  seem   to  be  now 
open  to  objection;  but  if   it   is  to  be  considered  at  all  attention  is 
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called  to  the  testimony  of  the  Secretary  of  War  in  regard  thereto, 
commencing  at  page  859  of  the  record  and  continuing  to  the  bottom 
of  page  868: 

Secretary  Root.  May  1  say  a  word  on  another  subject — the  subject 
of  appointments '. 

Senator  Teller.  You  mean  the  appointments  of  the  judges? 

Secretary  Root.  The  appointments  of  general  officers. 

Senator  Teller.  Oh,  yes. 

Secretary  Root.  I  have  here  a  paper  containing  the  names  of  all  the 
gentlemen  who  were  appointed  general  officers  at  the  time  of  General 
Wood's  appointment.  They  were  agreed  upon  by  President  McKinley 
and  myself,  and  the  question  of  the  order  in  which  they  were  to  be 
appointed  coming  up,  it  was,  on  the  suggestion  of  one  of  us — I  do  not 
remember  which  one— determined  that  1  should  get  from  the  War 
Department  a  statement  of  the  dates  of  retirement  of  the  different 
officers.  I  have  here  that  statement,  which  I  took  over  to  President 
McKinley,  and  he  took  it  and  put  down  a  small  letter  in  pencil  after 
each  name,  showing  the  order  in  which  he  wished  these  officers  to  be 
arranged.  He  marked  Gen.  John  C.  Bates  with  a  small  "a,"  Llovd 
Wheaton  "b,"  George  W.  Davis  "c,"  Samuel  S.  Sumner  "d,"  Leonard 
Wood  "e,"  Robert  H.  Hall  "i,"  Robert  P.  Hughes  "g,"  George  F. 
Randall  "h,"  William  A.  Kobbe  ''i,1'  Frederick  D.  Grant  "j,"  and 
J.  Franklin  Bell  he  did  not  mark,  as  he  was  the  only  one  left  of  those 
who  were  to  be  appointed  for  service. 

Theodore  Schwann  and  Col.  A.  F.  Daggett  were  on  the  list  to  be 
retired  immediately.  Those  appointments  were  made  in  the  order 
designated  by  him,  in  that  way,  on  that  paper,  and  if  }^ou  will  bear 
with  me  I  would  like  to  state  a  few  facts  about  the  list  available  for 
appointment.  Of  course,  since  the  beginning  of  the  war  with  Spain 
there  has  been  very  rapid  promotion  in  some  branches  of  the  Army, 
much  more  rapid  in  some  than  in  others.  There  have  been  constant 
and  very  great  changes.  Seven-eighths  of  all  the  officers  of  the  Army 
are  serving  under  commissions  given  since  j^ou  went  out,  Senator 
Alger. 

Senator  Alger.  Seven-eighths  of  all  the  officers? 

Secretary  Root.  Seven-eighths  of  all  the  officers  of  the  Army. 

Senator  Foraker.  Is  it  possible? 

Secretary  Root.  And  it  is  rather  the  most  satisfactory  way  of  con- 
sidering relative  rank  for  the  purposes  of  promotion  to  take  the  rank 
as  it  stood  at  the  beginning  of  the  war  with  Spain.  It  is  a  fact  that 
there  are  now  in  the  United  States  Army  only  five  men  who  at  the 
beginning  of  the  war  with  Spain  ever  commanded  a  regiment  in  action. 
They  are  all  general  officers.  They  are  General  Young,  General  Mac- 
Arthur,  General  Wade,  General  Corbin,  and  General  Randall. 

Senator  Foraker.  They  are  all  major-generals  \ 

Secretary  Root.   Except  General  Randall,  who  stands  next  in  order. 

Senator  Foraker.  So  that  this  promotion  of  General  Wood  does 
not  put  him  ahead  of  anybody  who  would  have  been  entitled,  if  we 
had  looked  to  seniority  at  this  time,  as  rank  stood  at  the  beginning  of 
the  war? 

Secretary  Root.  Yes,  sir.  There  are  now  in  the  Army  only  11  men 
who  at  the  beginning  of  the  war  with  Spain  ever  commanded  a  regi- 
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ment,  either  in  war  or  in  peace,  either  as  colonel  or  lientenant-colonel. 

Senator  Alger.  That  is  most  astonishing. 

Secretary  Root.  They  are  all  generals  except  one,  Col.  Jacob  Kline, 
of  the  Twenty-first  Infantry.  As  to  him,  it  is  appropriate  that  he 
should  be  promoted  before  his  retirement. 

Senator  Scott.  How  about  my  friend,  Godwin? 

Secretary  Root.  He  is  not  in  the  list.  He  never  commanded  a  regi- 
ment before  the  war  with  Spain.  The  President  has  appointed  and 
the  Senate  has  confirmed 

Senator  Scott.  Before  you  go  to  that,  can  you  give  me  the  number 
of  officers  who  are  now  in  service  who  were  officers  during  the  civil 
war '. 

Secretary  Root.  Yes,  sir. 

Senator  Scott.  How  many  have  we  left? 

Secretary  Root.  I  think  there  are  135.  They  did  not  all  serve  as 
officers  in  the  civil  wTar. 

Senator  Scott.  Yes;  I  mean  those  who  served  in  the  civil  war. 

Secretary  Root.  I  think  the  number  is  135. 

The  Chairman.  Some  of  them  served  as  enlisted  men  in  the  civil 

war. 

Senator  Scott.  I  understand. 

Secretary  Root.  That  information  has  been  drawn  up  and  supplied 
by  the  Adjutant-General. 
'The  list  referred  to  is  here  printed  in  the  record,  as  follows: 

War  Department, 
Washington,  December  16,  1903. 

The  Chairman  op  the  Committee  on  Military  Affairs, 

United  States  Senate. 

Sir:  As  requested  in  letter  of  the  11th  instant  from  Mr.  R.  W.  Thompson,  clerk 
Committee  on  Military  Affairs  of  the  Senate,  I  have  the  honor  to  transmit  herewith 
a  list  of  the  officers  of'the  Army  now  on  the  active  list  who  served  in  the  war  of  the 
rebellion. 

Very  respectfully,  Elihu  Root, 

Secretary  of  11  a  r. 

List  of  officers  of  the  Army  now  on  the  active  list  who  served  in  the  war  of  the  rebellion. 


Present  rank. 


Samuel  B.  M.  Young  . . 

Adna  R.  Chaffee 

Arthur  MaeArthur 

John  C.Bates 

James  F.  Wade 

Samuel  S.Sumner 

George  M.  Randall 

William  A.  Kobbe 

Frank  D.  Baldwin 

Theodore  J.  Wint 

Jesse  M.  Lee 

Joseph  P.  Sanger 

Francis  Moore 

Peter  C  Hams 

Camillo  C.  C  Carr 

Henry  C  Corbin 

Edward  Davis 

John  D.  C  Hoskins  ... 

Brigadier-general George  B.  Davis 

Colonel !  Edgar  S.  Dudley 

Brigadier-general j  Charles  F.  Humphrey 

Colonel i  Forrest  H.  Hathaway. 

Do I  Joshua  W.  Jacobs 


Lieutenant-General 
Major-general 

Do 

Do 

Do 

Do 

Brigadier-general  . . 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Major-general 

Major 

Do. 


Name. 


Date  of  orig- 
inal entry 
into  the 
service. 


Apr. 
July 
Aug. 
June 
June 
June 
Apr. 
June 
Sept. 
Oct. 
Nov. 
May 
Sept. 
July 
Auk- 
July- 
Sept. 
Julv 
Sept. 
May 
Mar. 
Sept. 
Nov. 


25. 1861 
22, 1861 

4, 1862 
26, 1S61 
24,1861 
14, 1861 
20, 1861 

5, 1862 
19,1861 
12, 1861 
13,1861 

1,1  Mil 

10. 1861 
1,1857 

15. 1862 

28,1862 

20,  L862 
8,1863 
10,1863 
28,  in;  i 
L7.1863 
1,1862 
10,  L861 
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IAai  of  officers  of  the  Army  now  on  the  active  list  wlio  served  in  the  war  of  the  rebellion — 

Continued. 


Present  rank. 


Col<  >nej 

Lieutenant-colonel 

Do 

Do 

Do 

Major 

Captain 

Do 

Do 

Do 

Do 

Brigadier-general 

Colonel 

Lieutenant-colonel 

Do 

Captain 

Brigadier-general 

Colonel 

Do 

Lieutenant-colonel 

Do 

Colonel 

Do 

Major 

Do 

Do 

Do 

Do 

Do 

Brigadier-general 

Colonel 

Do 

Do 

Do 

Do 

Do 

Do 

Lieutenant-colonel 

Do 

Major 

Do 

Do 

Colonel 

Do 

Do 

Do 

Lieutenant-colonel 

Do 

Brigadier-general 

Captain 

Major  

Chaplain 

Do 

Do 

Do 

Professor 

Colonel,  cavalrv 

Do " 

Do 

Do 

Do 

Lienti-nant-colonel,  cavalrv. . 

Do ". . . 

Do 

Do 

Do 

Do 

Major,  cavalry 

Brigadier-general 

Colonel,  artillery 

Do ' 

Do 

Do 

Do 

Lieutenant-colonel,  artillery. 

Do ".. 

Do 


Name. 


John  L.  Clem 

George  E.  Pond 

Crosby  P.  Miller 

Theodore  E.  True 

John  McE.  Hyde 

William  W.  Robinson,  jr. 

Theodore  Sternberg 

Thomas  Swobe 

Noble  H.  Creager 

Daniel  W.  Arnold 

George  L.  Goodale 

John  F.  Weston 

William  L.  Alexander... 

Henry  B.  Osgood 

James  N.  Allison 

William  L.  Geary 

Robert  M.  O'Reilly 

Charles  Smart 

Timothy  E.  Wilcox 

Henry  S.  Turrill 

Edwin  F.  Gardner 

Frank  M.Coxe 

Francis  S.  Dodge 

John  L.  Bullis 

Jerome  A.  Watrous 

William  W.Gilbert 

Sevmour  Howell 

Otto  Becker 

Eugene  Coffin 

George  L.  Gillespie 

Charles  R.  Suter 

Garrett  J.  Lydecker 

Amos  Stickney 

Alexander  Mackenzie  ... 

Oswald  H.Ernst 

David  P.  Heap 

William  A.  Jones 

Charles  J.  Allen 

Clinton  B.  Sears 

Charles  F.  Powell 

Richard  L.  Hoxie 

William  L.  Marshall 

Alfred  Mordecai 

John  R.  McGinness , 

Frank  H.  Phipps 

John  G.  Butler 

John  Pitman 

Charles  Shaler 

Adolphus  W.  Greely 

Eugene  O.  Fechet 

John  Tweedale 

George  Robinson 

Orville  J.  Nave 

Joseph  A.  Potter 

Charles  S.  Walkley 

Edward  E.  Wood 

Thomas  C.  Lebo 

William  M.Wallace 

Edward  S.  Godfrey 

Charles  Morton 

Earl  I).  Thomas 

William  Stanton 

Edward  A.  Godwin 

Samuel  L.  Woodward... 

William  H.Beck 

Frank  U.  Robinson 

Samuel  W.  Fountain 

Ezra  P.  Fuller 

Wallace  F.  Randolph  . . . 

George  S. Crimes 

Benjamin  K.Roberts... 

Asber  C.Taylor r. . 

Henry  W.  Hubbell 

An  1  lion  v  W.  Vogdes 

Prank  Thorp  

Louis  V.  Caziarc 

Peter  Leary,  jr 


Date  of  orig- 
inal entry 
into  the 
service. 


Aug. 
Dec. 
Aug. 
May 
Oct. 


Aug. 
July 
Jan. 
Nov. 
Jan. 
Feb. 


May  1, 1863 
Dec.  9, 1863 
Sept.  4,1862 
Apr.  25,1861 
June  16,1861 
Mar.  17,1865 
23, 1862 

19. 1861 

15. 1862 
14,1864 
11,1862 

Nov.  26,1861 
Sept.  23, 1862 
Sept.  30,1862 

10. 1863 

17. 1861 
7,1864 
5, 1862 
4, 1865 

13. 1864 
Mar.  22,1865 
Nov.  2, 1863 
Oct.  9, 1861 
Aug.  8, 1862 
July  16,1861 
June  26, 1861 
Aug.  19,1861 
Nov.  22,1861 
June  1, 1863 
July     1,1858 

"Do. 
Sept.    1,1860 
July     1, 1860 
Sept.    1,1860 
July     1,1860 
Do. 
Do. 
Do. 
July   24, 
May  10,1861 
June  13, 1861 
Aug.  16,1862 
July     1,1857 
July     1,1859 
Do. 
Do. 
July  18,1861 
Apr.  25,1861 
July  26,1861 
Nov.  26, 1861 
Aug.  22, 1862 

Do. 
Aug.  14,1862 
Nov.  21,1861 
Sept.  20, 1861 
Sept.  8,1862 
Apr.  26,1861 
Mar.  29, 1864 
Apr.  26,  1861 
July  29,  1S61 
Apr.  1,  1S62 
Sept.  13,  1862 
Feb.  13,  1865 
Feb.  1,  1862 
Apr.  16,1861 
1,1864 
2,186-1 
17, 1864 
18,  1861 
16,  1862 
25, 1863 
25,1861 
17.1861 
13, 1863 

14. 1862 
16,1862 
11,1862 


,  1862 


Oct. 
Max- 
May 
Apr. 
Aug. 
July 
Apr. 
Apr. 
Aug. 
Oct. 
Aug. 
Aug. 
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List  of  officers  of  the  Army  now  on  the  active  list  tvho  served  in  the  war  of  the  rebellion — 

Continued. 


Present  rank. 


Lieutenant-colonel,  artillery 

Do 

Do 

Major,  artillery 

Do 

Do 

Do 

Do 

Colonel,  infantry 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Lieutenant-colonel,  infantry 

Do 

Do 

Do 

Do 

Major,  infantry 

Do 

Do 


Charles  Humphreys  ... 
Alexander  D.Schenck. 

Sedgwick  Pratt 

Oliver  E.Wood 

Joseph  M.  CalifT 

Charles  W.  Hobbs 

William  E.  Birkhimer  . 

Henry  A.  Reed 

Jacob  Kline 

William  S.  MeCaskey  .. 

Constant  Williams 

S.  P.  Jocelyn 

William  E.  Dougherty  . 

John  W.  Bubb 

Alfred  C.  Markley 

Henry  C.  Ward 

Charles  H.  Noble 

Walter  T.  Duggan 

Butler  D.  Price 

Henry  H.  Adams 

Owen  J.  Sweet 

John  J.  O'Connell 

Samuel  R.  Whitall 

James  Regan 

Harry  L.  Haskell 

Charles  B.  Hall 

P.  Henry  Ray 

Benjamin  C.  Lockwood 

George  P.  Borden 

James  E.  Macklin 

Daniel  H.  Brush 

Charles  L.  Hodges 

Frank  Taylor 

Palmer  G.  Wood 

George  H.  Roach 

Lorenzo  W.  Cooke 


Date  of  orig- 
inal entry 
into  the 
service. 


Feb. 

Apr. 

May 

July 

Oct. 

Aug. 

Mar. 

Aug. 

Sept. 

Apr. 

July 

Aug. 

Apr. 

Sept. 

July 

July 

June 

June 

Dec. 

Feb. 

Sept. 

Feb. 

May 

June 

Aug. 

Sept. 

May 

Oct. 

July 

Apr. 

May 

Aug. 

Oct. 

Oct. 

Feb. 

July 


14, 1865 

17. 1861 
26, 1863 

29. 1862 

8. 1863 
19, 1862 
21,1864 

14. 1862 
13, 1861 
20, 1861 
23, 1861 

22. 1863 

10. 1860 

13. 1861 

11. 1864 
31, 1861 
20, 1861 

13. 1861 

6. 1861 

2. 1864 

6. 1862 

3. 1865 
5,1864 
1, 1858 

26. 1862 
29, 1862 

7, 1861 

2, 1861 

23, 1862 

22, 1861 

22, 1864 

20. 1861 
24, 1860 
28, 1864 
27,1864 

26. 1862 


W.  P.  Hall,  Acting  Adjutant- General. 
Office  of  the  Adjutant-General,  December  16,  1903. 


Secretary  Root.  Since  the  beginning-  of  the  war  with  Spain  the 
President  has  appointed  and  the  Senate  has  confirmed  120  generals. 
Of  those,  25  were  colonels  at  the  beginning  of  the  war  with  Spain. 

Senator  Alger.  Are  you  counting  the  commissions  or  the  men? 
You  know  some  have  been  appointed  two  or  three  times. 

Secretary  Root.  I  am  counting  the  men. 

Senator  Alger.  The  men  ? 

Secretary  Root.  Yes.  One  hundred  and  twenty  officers  had  been 
appointed  and  commissioned  as  generals;  25  of  them  were  colonels  at 
the  beginning  of  the  wrar  with  Spain;  31  were  lieutenant-colonels,  33 
were  majors,  24  were  captains,  1  was  a  first  lieutenant,  3  were  not  in 
the  service.  The  three  who  were  not  in  the  service  were  General 
Grant,  General  Funston,  and  General  Wheeler.  The  one  first  lieuten- 
ant was  J.  Franklin  Bell.  Of  the  24  who  were  captains,  20  were  for 
retirement,  and  21  were  civil  war  officers  who  were  still  captains  at  the 
beginning  of  the  war  with  Spain.  The  four  captains  at  the  beginning 
of  the  war  with  Spain  who  were  made  generals  for  service — continued 
service — and  are  now  serving,  are  Gen.  Frank  D.  Baldwin,  Gen.  Jesse 
M.  Lee,  Gen.  Tasker  H.  Bliss,  and  Gen.  Leonard  Wood. 

Senator  Teller.  How  many  did  you  say  were  in  the  civil  war? 
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Secretary  Root.  Of  the  captains,  21  were  in  the  civil  war. 

Senator  Teller.  How  many  of  the  whole  number  made  brigadiers 
were  in  the  civil  war? 

Secretary  Root.  I  have  not  that  here. 

Senator  Teller.  About  how  many  \ 

Secretary  Root.  Well,  probably  nineteen-twentieths  of  them,  or 
certainly  nine-tenths. 

Senator  Teller.  They  were  made  brigadiers  to  give  them  the  ben- 
efit of  the  salary,  were  they  not,  and  the  honor  which  is  what  every 
soldier  wants? 

Secretary  Root.  A  large  part  of  them  were. 

Senator  Teller.  I  am  not  criticising  that,  Mr.  Secretary. 

Secretary  Root.  Of  those  120,  32  were  appointed  for  service,  and 
they  served,  11  of  them,  until  their  time  of  retirement,  counting  one, 
General  Ludlow,  who  died,  and  21  of  them  still  remain  in  service. 
That  is  32  out  of  the  120.  You  see,  the  number  of  older  men  who  can 
be  appointed — appointed  for  service — is  very  much  greater  than  the 
number  of  younger  men,  because  the}7"  keep  running  off. 

Senator  Teller.  Certainly. 

Secretary  Root.  They  keep  a  continual  succession,  and  there  are 
really  only  about  half  a  dozen  of  the  younger  men  who  have  been 
appointed  and  are  giving  continuous  service.  I  do  not  think  any  injus- 
tice has  been  done  to  the  older  men.  I  do  not  think  that  we  have  made 
any  greater  proportion  of  3rounger  men  who  can  give  continuous  serv- 
ice than  is  necessary  for  the  good  administration  of  the  Army. 

It  is  absolutely  necessary  to  have  some  proportion  of  our  general 
officers  men  who  stay  long  enough  to  have  a  continuous  policy,  and 
men  who  have  the  vigor  and  activity  that  pretty  much  all  of  us  except 
Senator  Pettus  have  rather  passed  beyond.  There  are  some  things 
that  you  have  to  call  on  general  officers  to  do  for  which  you  want  a 
man  with  the  full  vigor  and  initiative  of  the  prime  of  life. 

The  lists  referred  to  by  Secretary  Root  are  here  inserted  in  the 
record,  as  follows: 


List  of  officers  now  on  the  active  list  who,  prior  to  the  war  with  Spain,  ever  commanded  a 

regiment  or  its  equivalent  in  action. 


Lieut,  Gen.  S.  B.  M.  Young. 
Maj.  Gen.  Arthur  Mac  Arthur. 
Maj.  Gen.  J.  F.  Wade. 


Maj.  Gen.  H.  C.  Corbin. 
Brig.  Gen.  G.  M.  Randall. 


List  of  officers  on  the  active  list  who,  prior  to  the  war  ivith  Spain,  ever  commanded  a  n  giment. 


Lieut,  (mii.  S.  B.  M.  Young. 
Maj.  Gen.  A.  R.  Chaffee. 
.Maj.  ( ten.  Arthur  MacArthur. 
Maj.  <  ten.  J.  C.  Bates. 
Maj.  <  ten.  J.  F.  Wade. 
Maj.  Gen.  H.  C.  Corbin. 


Maj.  Gen.  S.  S.  Sumner. 

Brig.  Gen.  Francis  Moore. 

Brig.  <  ten,  G.  M.  Randall. 

Brig.  Gen.  C.  C.  C.  Carr. 

Ciii.  Jacob  Kline,  Twenty-first  Infantry. 
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List  No.  4  (a). — General  officers  appointed  and  retired,  or  appointed  with  a  view  to  imme- 
diate retirement,  since  April  21,  lt>98. 


Name. 


1.  Hamilton  S.  Hawkins 

2.  Jacob  F.  Kent 

3.  William  S.  Worth 

1.   William  M.  Wherry 

5.  John  H.  Patterson 

6.  William  Sinclair 

7.  Marcus  P.  Miller 

s.  Edwin  V.  Sumner 

9.  Alexander  C.  M.  Pennington 

10.  Royal  T.  Frank  

11.  Loins  H.  Carpenter 

1  2.  Samuel  Ovenshine 

13.  Daniel  W.  Burke 

14.  Edgar  R.  Kellogg 

15.  Gilbert  S.  Carpenter 

16.  Henry  B.  Freeman 

17.  Theodore  Schwan 

18.  Aaron  S.  Daggett 

19.  James  M.  Bell 

20.  Francis  L.  Guenther 

21.  Isaac  D.  DeRussv 

22.  Andrew  S.  Burt 

23.  Mott  Hooton 

24.  Michael  V.  Sheridan 

25.  Simon  Snyder 

26.  William  Aurnan 

27.  Abram  A.  Harbach 

28.  William  F.  Spurgin 

29.  Samuel  M.  Whitside 

30.  Sumner  H.  Lincoln 

31.  Thomas  Ward 

32.  Amos  S.  Kimball 

33.  Chambers  McKibbin 

34.  William  Quinton 

35.  John  I.  Rodgers 

36.  Charles  C.  Hood 

37.  Henry  C.  Hasbrouck 

lis.  John  A.  Johnston 

39.  Edward  M.  Hayes 

40.  Charles  L.  Davis 

41.  Joseph  P.  Farley 

42.  Morris  C.  Foote 

43.  George  W.  Baird 

44.  Samuel  M.  Mansfield 

45.  Tully  McCrea 

46.  Eli  L.  Huggins 

47.  Greenleaf  A.  Goodale 

48.  John  V.  Furev 

49.  Jared  A.  Smith 

50.  Jacob.  B.  Rawles 

51.  Albert  E.  Woodson 

52.  Stephen  W.  Groesbeck 

53.  John  R.Myriek 

54.  Louis  H.  Rucker 

55.  Theodore  A.  Baldwin 

56.  William  P.  Rogers 

57.  John  H.  Page 

58.  Charles  A.  Woodruff 

59.  William  L.  Haskin 

60.  Charles  W.  Miner 

61.  James  M.  J.Sanno 

62.  Charles  F.  Robe 

63.  James  W.  Reilly 

64.  Edwin  B.  At  wood 

65.  Frank  G.  Smith 

66.  ( leorge  B.  Rodnev 

67.  Almond  B.  Wells" 

68.  Peter  J.  A.  Clean- 

69.  John  B.  Babcock 

70.  Charles  A.  Coolidge 

71.  Cyrus  S.  Roberts 

72.  J.  Milton  Thompson 

73.  Calvin  DeWitt 

71 .  ( 'arle  A.  Woodruff 

75.  David  H.  Kinzie 

76.  John  L.  Tiernon 

77.  James  Miller 

78.  David  J.  Craigie 

79.  Alpheus  H.  Bowman 


1  >;ite  Of 

appointment. 


(let. 
Jan. 
Jan. 
Feb 
Feb 


Oct. 
Oct. 

Oct. 

Oct. 

Dec. 


Feb. 
Feb. 
Sept. 
Feb. 
Apr. 


Sept.  28, 1898 
Oct.  1,1898 
29,1898 
7,  1899 
is,  L899 
s,  L899 
15, 1899 
Mar.  27,1899 
(let.  16,1899 
17,1899 
18, 1899 
L9,  L899 
'jo.  L899 
5, 1899 

do 

Jan.    16,1901 

2. 1901 
21,1901 

17. 1901 

13. 1902 
1,1902 

do 

Apr.    15,1902 

....do 

Apr.    16,1902 

....do 

May   16.1902 

....do 

May  29,1902 

....do 

July  22,1902 
1,1902 

2. 1902 
6,  1902 

14, 1902 

18. 1902 
1,1902 

6. 1903 

15. 1903 
■jr.,  1903 
17, 1903 
18, 1903 
I'.',  1903 
20, 1903 

Feb.  21,1903 
Feb.  22.1903 
Feb.  23,1903 
Feb.  24,1903 
Apr.  13,1903 
14, 1903 
15, 1903 
16, 1903 
17,1903 
18, 1903 
19, 1903 
20, 1903 
26, 1903 
27, 1903 
28,1903 
July  29,1903 
July  30,1903 
31,1903 
1,1903 


Oct 
Oct. 
Oct, 
Oct. 
Oct. 

Dec. 

Jan. 
Jan. 
Jan. 
Feb. 
Feb. 

Feb. 

Feb. 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
July 
July 
July 


July 
Aug. 
Auk. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 

do.... 

Aug.     9. 1903 

do 

Aug.  10,1903 

do 

Aug.  11,1903 

do 

Aug.  12,1903 
do 


,  1903 
3, 1903 
4,1903 
5, 1903 
6, 1903 
7, 1903 
s, 1903 


Dateof    • 
retirement. 


(let 

Oct. 
Oct. 

Oct. 
Oct. 
Dec. 
Dec. 
Jan. 
Feb. 
Mar. 
Oct. 
Feb. 
Apr. 


Oct.  1,1898 
del.  15,1898 
Nov.  9,1898 
.Ian.  is,  L899 
Feb.  6,1899 
Feb.  13,  L899 
Mar.  27,  1899 
Mar.  3d.  1899 
17,  1899 
18, 1899 
Mi,  1899 
jo,  L899 
21, 1899 
16,1899 
26, 1899 
17,  L901 

21.  1901 

2. 1901 
1,1901 

22,  1902 
15,11)02 

Do. 
Apr.    16,1902 

Do. 
May   10,1902 

'Do. 
May   28,1902 
Mav   29,1902 
June    9, 1902 

Do. 
July   22,1902 
Oct.      2,1902 
Oct.      3, 1902 

9. 1902 
15, 1902 

25. 1902 

5. 1903 

15. 1903 
26.  1  903 
10,  1003 
IS, 1003 
10,1003 
20, 1903 
21,1003 
22,1903 
23,1903 
24,  1003 
25, 1003 
14, 1903 
15,1903 
16,1903 
17,1003 
18, 1903 
10,  1003 
20, 1903 
21, 1903 
27, 1903 

July  28,1903 
July  29,1903 
July  30,1903 
July  31,1903 
1,1003 

3,1003 

I   1903 

5, 1003 

6,  looj, 
7,1903 
8, 1003, 

0,1003 


Oct. 

Oct. 

Nov. 
Jan. 
"Jan. 
Jan. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
July 


Aug 
Aug. 
Aug. 
Auk 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


Do. 

Aug.  10, 1003 

Do 
Aug.  11,  i 

Do. 
Aug.  12,1903 

Do. 
Aug.  13,1903 

Do. 


a  Resigned 
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-General  officers  appointed  (tad  retired,  OT  appointed  With  a  View  to  imme- 
diate retirement,  since  April  21,  1898 — Continued. 


so. 
81. 
82. 
S3. 
84. 
B5. 
86. 


Name. 


Date  of 
appointment. 


Edmund  Rice Aug.  13,  1903 

( !harles  <  ■ .  Penney do 


Fesse  C.  Chance 

Theodore  F.  Forbes. 

Daniel  D.Wheeler.. 

Leon  A.  Matile 

i  lharles  L.  Cooper  . . 

ST.  John  A.  Kress 

ss.  John  Simpson 


Aug,  11,  1903 

do 

Aug.  15,  1903 

do 

Aug.  16,  1903 

.....do 

Aug.  17.  1903 


Date  of 
retirement. 


Aug.  14,  1903 

Do. 
Aug.  15,  1903 

Do. 
Aug.  10,  1S03 

Do. 
Aug.  17,  1903 

Do. 
Aug.  18,  1903 


List  Xo.  4  (b). — General  officers  who  were  appointed  with  a  view  to  servict ,  end  who  served 

out  their  terms,  since  April  21,  1S98. 


Name. 


1.  Guy  V.  Henry 

2.  Thomas  M.  Anderson. 

3.  William  Ludlow 

4.  Joseph  Wheeler 

5.  l.nyd  Wheaton 

George  W.  Davis 

Robert  H.  Hall 

Robert  P.  Hughes 

Jacob  H.  Smith , 

William  H.  Bisbec  .... 
Charles  Bird 


6 


9. 

10. 
11. 


Date  of 
appointment. 


Oct.  11,1898 
Mar.  31,1899 
Jan.  21,1900 
June  16, 1900 
Feb.     2,1901 

do 

Feb.     5, 1901 

do..- 

Mar.  30,1901 
Oct.  2, 1901 
Apr.  16,1902 


Date  of  re- 
tirement or 
death. 


-'ix-t.  27,1899 
Jan.   21,1900 

"Aug.  30,1901 
Sept.  10, 1900 
Julv   15,1902 


July 

Nov. 
Apr. 
July 
Oct. 


21,1903 

15. 1901 
11, 1903 

16. 1902 

1,1902 


June  17, 1902 


a  Died. 


List  No.  4  (c). — General  officers  now  in  service  who  were  appointed  since  April  21,  1898. 


Name. 

Date  of 
appointment. 

Name. 

Date  of 
appointment. 

Jan.     2, 1900 

Do. 
Feb.     2, 1901 
Feb.      1,1901 

Do. 

Do. 
Feb.     6, 1901 

Do. 
Feb.  18,1901 
Feb.  19,1901 
Apr.     1,1901 

12.  Frank  D.  Baldwin 

June    9,1902 

13.  Theodore  J.  Wint 

Do. 

3    lohn  C  Bates 

June  17, 1902 

1    Vdna  K  Chaffee 

15.  William  H.  Carter 

Julv   15,1902 

16.  Tasker  H .  Bliss 

Julv   21,1902 

July  23,1902 

Feb.   25,1903 

8    William  \  Kobbe 

19.  Peter  C.  Hains 

Apr.   21,1903 

9    Frederick  D  Grant 

20.  Camillo  C.  C.  Carr 

Aug.  17,1903 

10   J  Franklin  Bel] 

Aug.  18,1903 

11.  Frederick  Funston 
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List  No.  5. — General  officers  appointed  m>ce  April  21,  1898,  with  rank  held  by  them  at 
the  commencement  of  the  Spanish-American  war. 


Name. 


1. 

2. 
3. 
4. 
5. 
(i. 
7. 
8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 


23. 
24. 

25. 
26. 

27. 
28. 
29. 

30. 
31. 
32. 
33. 

34. 

35. 
36. 

37. 

38. 
39. 
40. 
41. 
42. 
43. 
44. 
45, 
46. 
47. 
48, 


Samuel  B.  M.  Young 

Samuel  S.  Sumner 

Guy  V.  Henry 

Edwin  V.  Sumner 

Louis  H.  Carpenter 

William  Sinclair 

Marcus  P.  Miller 

Alexander  C.    M.  Pen- 
nington. 

Royal  T.  Frank 

Erancis  L.  Guenther — 

John  I.  Rodgers 

John  C.  Bates 

Thomas  M.  Anderson... 

Robert  H.  Hall 

Hamilton  S.  Hawkins... 

Jacob  F.  Kent 

Samuel  Ovenshine 

Isaac  D.  De  Russy 

Andrew  S.  Burt 

Simon  Snyder 

John  H.  Page , 

Michael  V.  Sheridan.. 


Thomas  Ward. 
Peter  C.  Hains 


Jared  A.  Smith.. 
Adna  R.  Chaffee 


Samuel  M.  Whitside... 
Theodore  A.  Baldwin . 
Henrv  C.  Hasbrouck  . , 


Tully  McCrea 

Jacob  B.  Rawles 

William  L.  Haskin  . 

Frank  G.  Smith 

George  M.  Randall . 


Rank  held  at  com- 
mencement of  Span- 
ish-American war. 


Lovd  Wheaton 

William  H.  Bisbee 


Williams.  Worth.... 
William  M.  Wherry.  . 
John  H.  Patterson  ... 

Daniel  W.  Burke 

Edgar  R.  Kellogg 

Gilbert  S.  Carpenter.. 
Henry  B.  Freeman . . . 

Aaron  S.  Daggett 

Abram  A.  Harbach . . . 
Chambers  MeKibbin  . 

Charles  C.  Hood 

Arthur  Mac-Arthur . . . 


49.  Theodore  Schwan . 

50.  John  B.  Babcock.. 

51.  Robert  P.  Hughes. 


52.  Amos  S.  Kimball . 


53.  John  V.  Furev. 

54.  Edwin  B.  Atwood... 

55.  John  Simpson 

56.  Charles  A.  Woodruff 


57.  Peter  J.  A.  Cleary  , 

58.  William  Ludlow.. 


Colonel  of  cavalry. 

Do. 

Do. 

Do. 

Do. 
Colonel  of  artillery. 

Do. 

Do. 

Do. 

Do. 

Do. 
Colonel  of  infantry. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Colonel,  Adjutant- 
General's  Depart- 
ment. 

Do. 
Colonel,    Corps    of 
Engineers. 

Do. 
Lieutenant-colonel 
of  cavalry. 

Do. 

Do. 
Lieutenant-colonel 
of  artillery. 

Do. 

Do. 

Do. 

Do. 
Lieutenant-colonel 
of  infantry. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Lieutenant-colonel, 
Adj  utant-G  ener- 
al's  Department. 

Do. 

Do. 
Lieutenant-colonel, 
Inspector-Gener- 
al's Department. 
Lieutenant-colonel, 
Quartermaster's 
Department. 

Do. 

Do. 

Do. 
Lieutenant-colonel, 
Subsistence    De- 
partment. 
Lieutenant-colonel, 
Medical    Depart- 
ment. 
Lieutenant-colonel, 
Corps    of    Engi- 
neers. 


Name. 


59.  Joseph  P.  Farley. 


60. 
61. 
62. 

63. 

lit. 
65. 

66. 
67. 
68. 
69. 
70. 
71, 
72, 
73, 
74, 
75, 
76, 
77. 
78, 
79, 
80, 
81, 


Theodore  J.  Wint... 

Francis  Moore 

Camillo  C.  C.  Can- . . 

James  M.  Bell 

Edward  M.  Hayes  .. 

Eli  L.  Huggins 

Elbert  E.  Woodson. 
Louis  H.  Rucker.  ... 
Almond  B.  Wells... 
William  A.  Kobbe.. 

John  R.  Myrick 

George  B.  Rodney.. 
Carle  A.  Woodruff. . 

David  H.  Kinzie 

John  L.  Tiernon 

George  W.  Davis 

Jacob  H.  Smith 

Mott  Hooton 

William  F.  Spurgin. 
Charles  W.  Miner... 
James  M.  J.  Sanno.. 

Charles  F.  Robe 

William  H.  Carter.. 


Rank  held  at  com- 
mencement of  Span- 
ish-American war. 


83.  Thomas  H.  Barry 

84.  Joseph  P.  Sanger 

85.  Stephen  W.  Groesbeck. 


86.  Charles  Bird . 


87.  Daniel  D.  Wheeler. 

88.  Calvin  DeWitt 


89.  George  W.  Baird 

90.  Samuel  M.  Mansfield  . 

91.  James  W.  Reilly , 


92.  John  A.  Kress 

93.  John  A.Johnston 

94.  Charles  L.  Cooper 

95.  Frank  D.  Baldwin 

96.  Jesse  M.  Lee 

97.  William  Auman 

98.  Sumner  H.  Lincoln... 

99.  William  Quinton 

100.  Charles  L.Davis 

101.  Morris  C.  Foote 

102.  Greenleaf  A.  Goodale. 

103.  William  P.  Rogers 

104.  Charles  A.  Coolidge. . . 

105.  Cyrus  S.  Roberts 

106.  J." Milton  Thompson.. 

107.  James  Miller 

108.  David  J.  Craigie 

109.  Alpheus  H.  Bowman  . 

110.  Edmund  Rice 

111.  Charles  G.  Penney 

112.  Jesse  C.  Chance 

113.  Theodore  F.  Forbes. . . 

114.  Leon  A.  Matile 

115.  Tasker  H.  Bliss 


116.  Leonard  Wood. 


117.  J.  Franklin  Bell 


118.  Frederick  D.  Grant. 

119.  Frederick  Funston. 

120.  Joseph  Wheeler. 


Lieutenant -colonel. 
Ordnance    Depart- 
ment . 
Major  of  cavalry. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Major  of  artillery. 

Do 

Do. 

Do. 

Do. 

Do. 
Major  of  infantry. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Major,    Adjutant- 
General's  Depart- 
ment. 

Do. 

Do. 
Major,  Judge- Advo- 
cate-General's De- 
partment. 
Major,   Quartermas- 
ter's Department. 

Do. 
Major,  Medical  De- 
partment. 
Major,  Pay  Depart- 
ment. 
Major,  Corps  of  En- 
gineers. 
Major,  Ordnance  De- 
partment. 

Do. 
Captain  of  cavalry. 

Do. 
Captain  of  infantry. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Captain,    Subsist- 
ence Department. 
Captain,  Medical  De- 
ment. 
First    lieutenant   of 

cavalry. 
Not  in  service 

Do. 

Do. 
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1  want  to  say  this,  that  there  was  a  remark  made  here  by  General 
Wilson  in  his  testimony  which  was  quite  gratuitous,  and  certainly 
was  not  speaking  of  things  within  his  knowledge,  and  that  was  regard- 
ing the  way  in  which  the  appointments  of  officers  were  made;  that  the 
members  of  the  Cabinet  sat  down  at  the  table  and  one  man  proposed 
one  man  and  another  one  proposed  another  man.  and  so  on.  I  have 
never  known  such  a  thing  to  be  done.  There  has  never  been  a  pro- 
motion made  during-  my  knowledge,  and  1  am  quite  sure  that  Secre- 
tary Alger  can  say  the  same  for  himself,  except  on  the  military  record 
of  the  office]'. 

The  practice  is,  invariably,  when  a  vacancy  is  to  be  filled,  to  get 
together  the  full  records  of  all  the  available  officers,  of  every  one  who 
is  suggested  in  any  reasonable  way  \>y  any  military  authority  for  con- 
sideration, and  to  take  them  all  to  the  President  and  to  sit  down  and 
go  over  the  record  and  discuss  what  each  man  has  done  and  what  his 
superior  officers  have  said  about  him,  and  there  is  not  one  man  on  this 
list  who  has  been  appointed  for  service  who  was  not  appointed  on  the 
recommendation  of  his  superior  officers;  not  one. 

Senator  Foraker.  If  you  know,  and  I  understand  that  you  havt 
conferred  with  him  about  it,  does  the  President  take  into  consideration 
in  this-  nomination  of  General  Wood  anything  else  than  his  merit  as 
an  officer,  measured  by  his  record  and  by  his  general  qualifications  and 
attainments  ( 

Secretary  Root.  I  do  not  think  he  did.  I  do  not  think  he  did.  Of 
course  he  is  a  friend  of  General  Wood's,  but 

Senator  Foraker.  General  Wood  is  now  the  ranking  and  senior 
brigadier-general  after  General  Sumner,  with  whom  his  name  came  in. 

Secretary  Root.  Yes;  he  is  now  in  the  same  relative  rank  which 
President  McKinley  put  him  on  this  paper  that  I  produced  here.  Pres- 
ident Roosevelt  would  be  called  upon  to  put  him  out  of  that  rank  and 
to  dissent  from  the  judgment  of  President  McKinley  if  he  had  failed  to 
nominate  him. 

Senator  Foraker.  Can  you  tell  us  whether  or  not  when  President 
McKinley  made  him  a  brigadier-general  and  made  him  the  military 
governor  of  Cuba,  he  had  in  view  anything  else  than  his  qualifications 
and  the  good  of  the  service? 

Secretary  Root.  I  do  not  think  he  had.  He  was  made  governor- 
general  of  Cuba  on  my  recommendation.  President  McKinley  did  not 
suggest  it.  There  was  a  singular  situation  in  Cuba.  General  Brooke 
was  in  supreme  command  there,  and  he  had  four  department  com- 
manders. Fitzhugh  Lee  in  Pinar  del  Rio,  General  Ludlow  in  Habana, 
Gen.  James  11.  Wilson  in  Matanzas,  and  General  Wood  in  Santiago. 
(Jen.  Fitzhugh  Lee's  department  was  Pinar  del  Rio  and  the  province 
of  Habana. 

The  Chairman.  Th(\v  had  been  consolidated  then? 

Secretary  Root.  There  were  four  departments.  The  city  of  Habana 
General  Ludlow  had.  General  Wilson  had  Matanzas  and  Santa  Clara, 
and  General  Wood  had  Santiago  and  Puerto  Principe.  I  have  a  very 
high  opinion  of  General  Brooke.  I  think  he  is  a  fine  soldier  and  a  tine 
and  noble  gentleman.  1  have  the  highest  regard  for  him.  But  I  felt, 
after  studying  very  thoroughly  the  situation  in  Cuba,  availing  myself 
of  every  pi»s,-il>le  means  to  get  information  about  it,  1  felt  bound  to 
say  to  the  President  that  I  did  not  think  that  General  Brooke  by  train- 
ing and  the  character  of  his  mind  and  long  habit  of  his  life  was  adapted 
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to  perform  the  work  which  was  to  be  done  there,  and  I  thoughl  thai 
we  would  have  to  relieve  him,  and  the  natural  thing-  would  be  to  put 
some  one  of  the  department  commanders  in  his  place.  He  said  that 
there  was  one  whom  he  could  not  feel  safe  in  putting  in  command,  and 
that  was  General  Wilson.  And  he  said  that  General  Wilson  had  made 
a  speech  during  a  recent  visit  of  President  McKinley  to  Atlanta.  1 
think. 

Senator  Foraker.  It  was  Macon. 

The  Chairman.  Yes;  Macon. 

Secretary  Root.  Macon  \ 

Senator  Aloer.  Yes;  I  stood  beside  him  when  he  made  that  speech. 

Secretary  Hoot.  He  said  that  that  speech  had  satisfied  him  that 
General  Wilson's  judgment  was  bad  and  that  he  was  not  a  safe  man  to 
put  in  such  a  position,  and  I  then  sent  for  General  Ludlow  and  sent 
for  General  Wood  and  I  went  over  the  subject  with  General  Ludlow 
first—  he  got  here  first — and  I  sent  him  away,  telling  him  that  we  were 
going  to  put  a  new  man  in  and  that  the  question  avouM  be  between 
him  and  General  Wood,  and  it  would  be  decided  before  very  long. 

Then  General  Wood  came  and  I  talked  with  him.  I  had  never  seen 
the  man  in  my  life  before,  except  I  think  I  met  him  at  a  public  dinner 
once,  and  on  everything  that  I  could  learn  from  what  he  had  been 
doing  at  Santiago  he  was  the  best  man  that  we  could  put  our  hands 
on  to  do  the  business  in  Cuba;  and  I  can  tell  you  that  it  was  a  pretty 
serious  business. 

There  were  not  a  dozen  men  in  Cuba  who  believed  that  the  United 
States  was  going  to  keep  faith  with  them,  not  a  dozen  men  in  Cuba 
who  believed  that  we  were  going  to  carry  out  your  resolution,  Senator, 
and  we  were  on  the  verge  daily  of  the  same  sort  of  thing  that  hap- 
pened to  us  in  the  Philippines,  of  having  those  people,  who  had  fought 
for  their  independence  for  years  and  who  believed  that  we  were  going 
to  hold  them  in  subjection  in  the  same  wTay  that  Spain  had  held  them, 
take  to  the  woods  and  begin  another  insurrection  against  us.  And  I 
can  tell  you  that  I  had  an  uneasy  life  for  a  long  time  with  the  appre- 
hension that  the  morning  paper  when  I  looked  at  it  any  morning  might 
contain  the  news  of  American  troops  tiring  on  Cubans,  and  there  was 
not  anything  but  the  necessity  of  getting  the  best  man  that  we  could 
to  do  that  most  serious  and^  difficult  work,  and  1  went  to  President 
McKinley  and  told  him  that  I  was  satisfied  that  General  Wood  was  the 
man,  and  he  said,  "All  right;  go  ahead." 

Now,  I  want  to  sav  one  thing  more.  I  want  to  say  that  from 
December,  1899,  untif  General  Wood  came  out  of  Cuba  in  May,  1902, 
I  kept  track  of  what  was  done,  and  studied  the  subject  as  carefully  as 
any  business  man  ever  studied  his  own  business,  or  any  lawyer  ever 
studied  a  case  which  he  was  to  try.  I  went  to  Cuba  three  times  and 
went  all  around  the  island  and  visited  the  camps  and  the  army  posts 
and  the  prisons  and  hospitals  and  asylums  and  the  schools  and  public 
works;  I  talked  with  everybody  I  could  get  hold  of  and  got  all  the 
information  I  could  get  by  conversation  with  soldiers  and  civilians 
and  Americans  and  Cubans.  I  read  the  reports  and  1  directed  the 
course  of  the  Government  in  Cuba,  and  I  knew  what  was  going  on; 
and  I  feel  under  a  debt  of  the  greatest  gratitude  to  General  Wood  for 
what  I  think  is  one  of  the  most  conspicuous  and  meritorious  pieces  of 
work  ever  done  by  an  American. 
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THIS  PROMOTION  DOES  NOT   "JUMP"  ANY  OTHER  OFFICER. 

There  seems  to  be  an  opinion  widely  entertained  that  General  Wood  is 
now  by  this  appointment  being  "  jumped"'  over  other  officers  senior  to 
him  in  rank  and  of  longer  and  more  important  service.  Such  is  not  the 
ease.  General  Sumner  and  General  Wood  were,  when  this  nomina- 
tion was  made,  the  ranking  brigadier-generals  of  the  Army.  Both 
were  at  the  same  time  nominated,  to  till  the  two  vacancies  then 
occurring-,  to  be  major-generals.  General  Sumner  has  been  con- 
firmed. Only  one  vacancy  in  the  rank  of  major-general  remains, 
and  that  is  the  one  to  which  General  Wood  has  been  appointed. 

It  wTould  seem  to  be  enough,  in  view  of  his  good  record,  to  justify 
the  President  in  giving  him  this  appointment,  that  he  is  now  the 
ranking  brigadier-general,  and  naturally  the  first  man  to  be  consid- 
ered  of  the  whole  Army  in  connection  with  such  an  appointment. 
It  will  not  be  contended — or  at  least  it  has  not  been  contended  by 
anyone — that  in  appointing  a  major-general  to  fill  the  vacancy  now 
existing  the  President  should  select  for  that  appointment  any  officer 
of  the  Army  below  the  rank  of  brigadier-general.  That  is  to  say,  no 
colonel  or  lieutenant-colonel  or  other  officer  of  less  rank  has  been  sug- 
gested as  worthy  to  be  advanced  over  all  the  15  brigadier-generals  of 
the  Army  to  the  rank  of  major-general. 

If,  therefore,  the  question  of  determining  who  shall  have  this 
appointment  must  be  confined,  as  it  is,  to  the  15  brigadier-generals, 
a  mere  glance  at  their  respective  records  wTill  show  that,  while  all  are 
apparently  capable  and  efficient  officers,  not  one  of  them  has  a  better 
claim,  by  reason  of  his  past  record  and  experience  as  a  commander, 
than  has  General  Wood;  and,  in  the  opinion  of  the  committee, 
no  one  has,  in  view  of  his  present  rank,  equal  claim  to  him  on  the 
ground  of  merit,  measured  by  the  considerations  suggested. 

An  examination  of  the  following  table,  made  up  from  an  inspection 
of  the  records  of  the  15  brigadier-generals  of  the  Army  now  in 
service  on  the  active  list,  will  disclose  not  only  that  General  Wood 
is  fairly  entitled  to  this  nomination,  but  that  it  would  be  a  dis- 
crimination against  him  to  give  it  to  any  other  of  his  colleagues  of 
that  rank. 


Name,  rank,  date  of 

Service  in  the  Army. 

commission,  and 
highest  brevet  rank. 

In  TOhinteers.with  high- 
est  brevet  rank  beyond 
lineal  commission. 

In  permanent  establish- 
ment. 

Ili.L'hest  command. 

BRIG  imi.i:  GENERALS. 

Wood,  Leonard 

COl.  1  CJ.S.cav  ..  8  ma  v, '.is 

before  war,  ind.  scouts. 

1  Eeb.1901 

brig,  gen 8  July,     accepted n  aug. 

accepted  18july,     capt.asst.surg.  5 Jan.   91 

begin'g   war,    regt.    com, 

Graduate        Har- 

maj.gen   7  dec.      brig,  gen Ifeb.    190) 

during     and     since    war. 

vard.  L884. 

accepted  1/  dec      accepted 'i  mar. 

brigade    mil.    dept.    and 

hon.dis w  apr.  99 

division  12,000  men. 

brig.  i?en 18  apr. 

dist.     service.    Geronimo 

accepted  14  apr. 

• 

camp;    Cuba-June   98- 

maj.  gen 5  dec. 

Mav  1902. 

accepted  13  dec. 

h.ni.  dis 80  June,  L901 
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Name,  rank,  date  of 
commission ,  and 
highest  brevet  rank. 


BRIGADIER  GENERALS 

— continued. 

Randall,  George  M. 

6  feb.  1901 


Bvt.  Col., 
90. 


feb.  27 


Kobbe.YV.A.Ofeb.  1901 

Bvt.  Maj.,  Mar.  2 
67. 

Graduate  of  the  Artil- 
lery  School,  1873. 


Service  in  the  Army. 


In  volunteers,  with  high- 
est brevet  rank  beyond 
lineal  commission. 


pvt.  co.  A,  4  Pa.  inf 


In  permanent  establish 
ment. 


Highest  command. 


2  It.  4  inf 24  oct.  61  before   war,   regt.   in  ab- 


.63 


.65 


Grant, 


Frederick  D. 
IS  feb.  1901 


Bell,  J.  Franklin, 
19  feb, 


1901 


Funston,  Frederick, 
1  apr.  1901 


Baldwin,  Frank  D. 


20  apr.  61 

discharged 25  July, 

maj.  14  N.Y.  art. 16  aug.  64 

bvt.  col 26  mar.  65 

It.  col.  14  N.Y.  art 

1  June, 65 
hon.  must.  out.. 26  aug.  65 

brig,  gen 4  May,  98 

accepted 27  June, 

hon.  dis 12  apr,  99 

brig,  gen 20  Jan.  1900 

accepted 6  feb. 

vacated 5  mar.  1901 

pvt.  co.  K,7N.Y. 

s.m 5june,62 

discharged 5  sept. 

pvt.  co.  G,  lT.s  N 

Y.  inf 29mav 

to  IS  oct. 
1  It.  178  N.Y.  inf. 18  oct. 

bvt.  It.  col 13  mar 

capt.178  N. Y.inf .  2  aug. 
hon.  must.  out. .  1  mar,  66 
col. 35  U.S.  inf..  5  July, 99 

accepted 13  July 

brig,  gen 5  dec. 

accepted 16  dec. 

vacated 28  feb.  1901 

brig,  gen 27  may,  98 

accepted 2  June, 

hon.  dis 15  apr.  99 

brig,  gen 15  apr. 

accepted 15  apr. 

vacated 28  feb.   1901 

maj.eng.orf 17  may,  98 

accepted 7  June 

hon.  dis 17  apr.  99 

maj.  a.  a.  g 17  apr. 

accepted 20  apr. 

vacated  1-july, 

lt.col.32 U.S. inf.  5 July, 

[declined.] 

col. 36  U.S. inf ..  5 July, 

accepted 12  July, 

brig,  gen  5  Dec. 

accepted 24  Dec. 

vacated 1  mar.  1901 

col.20Kans.inf.  13  may,  98 

hon.  dis 4  may,  99 

brig,  gen  1  may, 

accepted 5  may, 

vacated 1  apr.  1901 


2  It.  Mich,  horse- 
guards 19  sept.  61 

lion.  must. out.. 22  now 
lit.  19  Mich.  inf.  12  aug.  62 

capt 23  Jan.  64 

hon.  must.  out..  10  June. 65 
It.  col.  ins.  gen  .  9  may, 98 

accepted 20  June, 

hon.  dis 12  may, 99 


accepted 6  nov 

1  It 6  nov.  62 

capt 23  sept.  65 

unassigned 23  mar.  69 

assd  to  23  inf  ...  1  Jan.  71 

maj.  4  inf 15  Jan.  91 

It.  col.  8  inf lmar.  94 

col.  17  inf 8  aug.  98 

trs.  to  8  inf 16  sept. 

brig,  gen 6  feb.  1901 

accepted 5  mar. 


sence  of  colonel. 
beginning    war,    brigade 

troops  in  camp,  no  ac- 
tion. 
during  war,  brig,  troops 

in  camp  for  short  time, 
since  war,  mil.  dept.  about 

3,000  men. 
dist.    service,   scouting 

after  Indians  as  capt.  of 

inf. 


2  It.  19  inf 17  mar.  66 

accepted 5  may 

trs.  to  37  inf 21  sept. 

lit 2  feb.  67 

trs.  to  3  inf 11  aug.  69 

trs.  to  3  art 5  feb.  72 

capt 6  apr.  85 

maj 8  mar.  98 

brig,  gen 6  feb.  1901 

accepted 28  feb. 


before  war,  co.  art.  on  At- 
lantic sea  coast. 

beginning  wrar,  bath  art. 

during  war,  brigade  des- 
ultory actions  in  Philip- 
pines; about  4,000  men. 

dist.  services,  about  two 
years  as  subordinate 
commander  in  Philip- 
pines. 


cadet  M  A ljuly,66 

2  It.  4  cav 12  June, 71 

1  It 28  June,  76 

resigned 1  oct    si 

brig.gen 18  feb.  1901 

accepted 28  feb. 

cadet  M.  A 1  sept.  74 

add.  2  It.  9  cav  .  .14  June, 78 

2  It 28  June, 

tr.  to  7  cav 9  aug. 

1  It 29  dec.  90 

capt 2  mar.  99 

brig,  gen 19  feb.  1901 

accepted 1  mar. 


brig,  gen . 
acce  ted 


1  apr.  1901 
1  apr. 


Wint,  Theo.  J,  9  June,  pvt.,  corpl.,  and 

1902.  sgt.  co.  F,  6  Pa. 


cav 12  oct.    61 

to  1  July,  64 
1  It.  6  Pa. cav...  1  July, 
hon. must 30  sept. 


2  It.  19  inf 23  Feb.   66 

1  it 23  Feb. 

accepted  10  may, 

trs.  to  37  inf  ...21  Sept. 

trs.  to  5  inf 19  may,  69 

capt 20  may,  79 

maj 26  apr.    98 

trs.  to  3  inf 3  nov.   99 

It.  col.  4  inf.... 18  dec. 
trs.  to  1  inf  ...23  July,  1901 

col.  27  inf 26  July, 

brig,  gen 9  June,  1902 

accepted 28  June, 

pvt.    gen.    mtd. 

ser 20  feb.    65 

to  1  dec. 

2  It.  4  cav 24  nov. 

accepted 1  dec. 

1  It 9  may,  6t 

capt 21  apr.   72 

maj.  10  cav 6  may,  92 

It.  col.  6  cav 8  apr.   99 

col 23  feb.     1901 

brig,  gen 9  June,  1902 

accepted 28  June. 


before  w  ar,  none. 

beginning  of  war,  brig, 
gen.  in  command  of 
brigade  about 3,000  men. 

distinguished  services; 

before  war,  none, 
beginning  of  war,  none, 
during  war,  regiment  and 

brigade,      about      3,000 

men. 
distinguished      service 

Pacified  Samar. 


before  war,  none. 

beginning  of  war,  regi- 
ment of  infantry. 

during  war,  brigade  about 
3,000  troops. 

distinguished  services, 
captured  Aguinaldo. 

before  war,  capt.  inf. 

beginning  war,  staff  offi- 
cer, It.  col. 

during  war,  col.;  later 
brig.  gen. 

highest  command  mil. 
dept.  about  4,000  men. 

dist.  services,  took  Morro 
fort. 


before  war,  squadron  cav. 


beginning  war,  squadron 

cav. 
during    war,    regt.    cav.; 

later  brig.  gen.  eomdg. 

brigade,     about      4,000 

men. 
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Name,  rank,  'late  of 

[mission,  and 

highest  brevet  rank. 


Service  in  the  Army. 


I       r  GENERALS 

—continued. 
Lee,  Jesse  M..  it  June, 


I  d  volunteers,  with  high- 
est brevel  rank  beyond 
lineal  commission. 


.     William    II. 
15  July.  1902. 


pvt.    CO.   1!,    and 

com.    sgt,    59 

Ind.inf 13  nov.  61 

to  L3oct.   62 
■_'  It.  .".'.i  Ind.  inf.. 13  oct. 

l  li ii  feb.  63 

capl ii  aug. 

linn,  i ii 1 1— t -  cut.  17  .July. 65 
capl. 38  U.S. inf. 23  aug. 
hon.  must,  out  .25  Jan.  67 
maj.  in-,  gen  ...12  may,98 

[declined.] 
col.  L0  CJ.  S.  inf.31  may,9S 

accepted  13  June, 

hon.  dis 8  July, 


In  permanent  establish- 
ment. 


Highest  command. 


Bliss,  Tasker  11., 

21  July,  1902. 

Honorary  gradu- 
ate of  the  Artil- 
lery School,  1884. 


It.  col.  chf.  com.  sul). 

9  may,  98 

accepted 9  June, 

hon.  dis 13  June.  99 

brig,  gen 26  apr.  1901 

accepted 7  may, 

hon.  dis 20  June, 


3ang<  i.  Jos.  P., 

23  July,  02 

Bvt.  Ma  j.  mar.  13, 
65 

Honor  graduate 
of  the  Artillery 
School,  1869. 


Moore,  Francis 


2  It.  39inf 28  July.  66 

1  It 7  jan.  64 

accepted  25  Jan. 

trs.  to  25  lilt 20  apr.   69 

unassigned 21  apr. 

assgd.  tu  '.1  inf 1  jan.  71 

capt i  may,79 

mai 26  apr.  98 

trs. to  15  inf  ....7  aug.1900 

It.  col. 0  inf 9  oct. 

col.  30  inf 8  oct.  1901 

brig,  gen 17  June,  1902 

accepted 28  June, 


cadi  t.  M.A ljuly,  68 

2  It.  8  Lnf 13  June, 73 

tsr.  to  6  cav 28  nov.  71 

1  It 11  apr.  79 

capt 20  nov.  89 

maj .  a.  a.  g 29  jan.  97 

accepted ..6  feb 

it.  col.  a.  a.  g  ..is  mai .  98 

col.  a.  a.  g 15  apr.  1902 

brig,  gen 15  July,  1902 

accepted 15  jnly. 

cadet  M.A 1  sept.  71 

2  It.  1  art 16  June,  75 

lit ljuly,  mi 

capt. com. sub..  20  de 

accepted 23  dee. 

maj.com.  .sub  ..  30  apr.  98 

brig,  gen 21  July,  1902 

acci  pred 21  July, 


Hains,  Peter  C 


Bvt.  Lt.Col.,  Mar. 

L8,  I 


2  It.  1  Mich.  inf. .1  may,  61 
linn.  must.  out. .  .7  aug. 
It.  col.  ins.  gen. .9  may,  98 

accepted IS  m;i» 

brig.  Ken 27  may, 

ac  'pled t  June, 

hon.  dis 12'iune,  99 


pvt.  and  sgt.  co. 

M,l  Cold.  cav. 10  sept,  m 
to  29  dec.  63 
capt.65U.S.c.inf  29dec. 
It. col.  25  r.  S.  c. 

inf is  feb.  65 

bvt.lt. COl 13  mar. 

hon.  must,  out  .  .21  June, 
maj. 651  r.S.cinf.21  June, 
lion.  must,  out  . .  S  Jan.   07 

brig,  gen 27  may,  98 

accepted 1  June, 

hon.  dis 30  nov. 


2  It.  1  art; 5  aug.  61 

accepted 26  aug. 

1  It 26  oct. 

capt.  7  cav.  [decl'd] 

2s  july,  66 

capt.  l  art 7 feb.  75 

maj.  ins.  gen 12  feb.  89 

accepted 2  mar. 

It.  col.  in-,  gen. .7  July,  98 

col.  ins.  gen 2  feb,  1901 

brig,  gen 23  July,  1902 

accepted 23  julv, 

2  It.  9  cav 28  July,  66 

accepted 21  nov. 

1  It 12  July, 67 

capl  21  aug.  72 

maj.  ■  cav 2S  julv, 92 

It.  COl.  10  cav....  ii  maw  99 

col.ll  cav 2  feb.1901 

brig.gen 

accepted 

eadel  M.A 1   July,  57 

2  It.  2  art 21  rune, 61 

1  It 21  June, 

trs.  to  top.  eng.  .21  july,  62 

trs.  to  eng 3  mar.  63 

capt is  july, 

maj 22  sept.  7o 

It.  col 16  sept.  86 

col 13  aug.  95 

brig  gen 

accepted 


company  of  inf. 
beginningwar,  none;  staff 

Officer,  major;   later,  col. 

Vols.  COmdg.  rent.:  later. 

brig  gen. comdg.  brigade 

about  3,000  men. 
distinguished       sen  ices: 

pacified  Li's  district  in 

Philippines. 


before  the  war,  troop  of 
cavalry. 

beginning  of  war.  none; 
staff  officer  in  adjt.  gen- 
eral'-- office. 

during  war.  none:  stafl 
officer;  later  brigadier 
general;  no  command. 

dist.  services,  reorganiza- 
tion of  war  dept. 

before  u  ar,  none. 

beginning  of  war,  none; 
staff  officer. 

during  war.  none:  staff 
officer;  director  of  cus- 
toms. Cuba;  later  brig, 
gen.,  no  command.  Dis- 
tinguished services  as  di- 
or  of  customs,  Cuba, 
throughout  administra- 
tion American  Govern- 
ment. 

before  the  war,  battery  of 
artillery. 

beginning  of  war,  brigade 
incampatt  Jhickama  uga, 

during  war,  brig.  gen. 
vols,  brigade,  7,000  men; 
dist.  services  as  subor- 
dinate comdr.  Philip- 
pines. 


before  the  war,  squadron 
cavy. 

beginning  of  war,  none; 
duty.  During  war, 
regt.  cavalry:  later  brig- 
gen. 

dist.  services,  an  Indian 
fighter;  s  u  bo  rd  i  n  a  t  e 
commander  in  Philip- 
pines. 

before  the  war,  none. 

beginning  of  war,  brig, 
gen.  comdg.  brigade  in 
PortO  Etico;  later  brig. 
gen. 

dist.  services,  as  subordi- 
nate comdr.  in  Porto 
Rico. 


CONFIRMATION    OF    LEONARD    WOOD. 


89 


NaiiH',  rank,  date  Of 

Service  in  the  Army. 

commission,  and 
highest  brevet  rank. 

In  volunteers,  with  high- 
est brevetrank  beyond 

lineal  commission. 

In  permanent  establish- 
ment. 

Highest  command. 

BRIGADIER-GENERALS 

— continued. 

pvt.,  corp.,  sgt.,  and 

before  the  war,  squadron 

1  sgt.  co.  F,  and 

cavalry. 

Bvt.Maj.,  Feb. 27 

sgt.  maj.lcav.15  aug.  62 

beginning  of  war,  squad- 

90. 

to  11  nov.  63 

ron  cavalry. 

during  war,  regt.  cavalry. 

accepted 12  nov. 

later    brig,    gen.;    distin- 

1 It 28june,64 

guished  services. 

capt 8  apr.  69 

maj.8  eav 7  feb.   91 

lt.col.5cav 16  oct.  98 

col.  4cav 23  jan.  1900 

brig,  gen 

accepted 

Parry,  Thomas  H 

It. col. a. a.g.... 22  june, 98 

cadet  M.A 1  July,  73!highest  command  before 

accepted 25  June, 

2  It.  7  cav 15  June,  77     the  war. 

vacated 10  Jan.    1900 

trs.  tolinf 31  aug.  80  company  of  inf.  beginn- 

briar,  gen IS  June, 

1  It 11  mar.  82 

ing  of  war. 

accepted 19  iune, 

capt 25  feb.   91 

none;  staff  officer  during 

hon.dis 30  June.  1901 

maj.a.  a.g 29  Jan.  97 

war,  none:  staff  officer. 

accepted 6  feb. 

distinguished  services  as 

It. col. a. a.g.. 10  jan.   1900 

staff  officer. 

col.  a.  a.  g 15  July,  1902 

br.  gen 

accepted 

For  the  reasons  stated,  the  undersigned  joined  with  the  committee 
recommending-  confirmation. 
Respectfully  submitted. 

J.   B.   FORAKER. 
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ANSWER 

OF 


Mr.  J.  B.  Foraker 

To  the  charge  of 

MR.  WILLIAM  R.  HEARST 
Made    Recently    in    Magazine    Articles 


October  4-20,  1912 


Cincinnati,  Ohio,  October  4,  1912. 

To  Whom  It  May  Concern: 

In  Hearst's  Magazine  for  the  months  of  May,  June,  July, 
August,  September,  October  and  November  (the  latter  month 
is  promised),  a  series  of  articles  on  so-called  Standard  Oil  letters 
has  appeared. 

In  the  first  of  these  articles  were  republished  a  number  of 
letters  written  to  me  by  John  D.  Archbold,  of  the  Standard  Oil 
Company.  The  first  of  these  articles  is  preceded  by  a  statement 
by  Mr.  Hearst,  in  which  he  tells  of  the  use  he  made  of  the  letters 
written  to  me  in  speeches  made  by  him  in  1908,  the  first  of  these 
speeches  being  delivered  at  Columbus,  on  the  seventeenth  day 
of  September,  1908.  This  statement  is  in  part  in  the  nature  of 
a  defense  of  his  action  in  securing  and  using  the  letters  as  he 
did,  and  his  purpose  to  use  letters  in  his  forthcoming  series  of 
articles,  written  to  men  who  are  dead  and  unable  to  defend  them- 
selves. As  to  all  that  part  of  Mr.  Hearst's  statement,  I  do  not 
care  to  make  any  comment,  except  to  say  the  mere  fact  that  he 
seems  to  think  it  necessary  thus  to  justify  himself  is  an  indi- 
cation that  he  has  the  impression  that  his  action  needs  expla- 
nation and  defense,  but  I  do  not  care  to  comment  on  this  because 


that  is  a  matter  between  Mr.  Hearst  and  the  American  people, 
to  whom  his  communications  are  addressed. 

Perhaps  the  article  attached  hereto,  entitled  "Hearst's 
Thieves,"  published  in  Collier's  Weekly,  October  24,  1908,  had 
something  to  do  with  his  action  in  making  this  defense. 

However  that  may  be,  I  refer  to  this  foreword  for  the  pur- 
pose of  calling  attention  to  the  fact  that  in  it  he  states,  with 
respect  to  this  series  of  articles: 

«*  *  *  ft  jS)  I  believe,  the  purpose  of  the  gentleman  who 
furnished  me  with  the  letters,  to  take  up  the  letters  as  a  whole, 
to  publish  practically  all  of  them,  to  publish  them  consecutively, 
and  chronologically,  to  discuss  their  bearing  upon  political  events 
of  the  time,  their  effect  in  arousing  the  civic  conscience  and 
their  importance  in  bringing  about  the  reforms  in  the  politics 
of  the  country  which  have  since  been  accomplished." 

If  this  statement  means  anything  at  all,  it  means,  in  the  first 
place,  that  these  letters  were  furnished  to  Mr.  Hearst  by  some 
gentleman  (?),  and  in  the  second  place,  that  somebody  other 
than  himself  is  the  author  of  the  series  of  articles,  in  which 
the  letters  are  to  appear.  This  second  deduction  is  confirmed 
by  this  further  statement,  found  in  this  foreword,  "I  will  not 
discuss   further,  however,  the  letters  as  they  appeared   in   the 

campaign,  but  will  allow  Mr.  ,  the  writer  of  this  series 

of  articles,  to  take  them  up,  consecutively  and  chronologically 
and  completely." 

The  first  article  is  published  under  the  title  of 

THE   HISTORY   OF   THE   STANDARD   OIL   LETTERS. 

By  J.  E.  . 

Immediately  following  this  title  appears  the  following: 

"Editor's  Note — Nearly  four  years  have  passed  since  the 
author  of  this  series  of  articles  made  public  through  Mr. 
Hearst's  speeches  some  remarkable  letters  written  by  John  D. 
Archbold.  These  letters  revealed  the  Standard  Oil  Company 
in  the  definite  act  of  corrupting  America's  public  servants.     In 
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the  series  of  articles  of  which  this  is  the  first,  the  author,  zvho 
must  still  remain  anonymous,  makes  public  new  and  even  more 
important  letters.  The  time  is  now  ripe  for  the  complete,  fear- 
less history  of  this  crime  against  representative  government." 

The  statements  quoted  show  that  Mr.  Hearst,  for  some  reason, 
did  not  want  to  appear  as  the  author  of  these  articles  and  that 
he  expressly  stated  that  they  were  written  by  somebody  other 
than  himself;  and  this  last  statement  shows  that  in  the  opinion 
of  the  editor  of  Hearst's  Magazine — whoever  that  may  be,  the 
time  is  "now  ripe"  for  the  "complete,  fearless  history  of  this 
crime  against  representative  government,"  in  which  history  Mr. 
Hearst  was  to  be  the  heroic  figure. 

That  time,  thus  referred  to,  was  May,  1912,  about  sixty  days 
prior  to  the  holding  of  the  National  Democratic  Convention,  at 
which  some  Democrat  was  to  be  nominated  for  the  Presidency, 
and  only  a  few  months  after  Mr.  Hearst,  who  had  bolted  his 
party  in  1908,  and  had  been  outside  the  Democratic  breastworks 
ever  since,  formally  and  ostentatiously  rejoined  the  Democratic 
Party,  thus  making  himself  eligible  for  its  highest  honors;  and 
cotemporaneously  with  a  series  of  public  utterances  from  him 
in  which  he  undertook  to  dispose  of  Governor  Woodrow  Wilson 
as  a  "fraud,"  Governor  Harmon  and  Mr.  Underwood  as  "repre- 
sentatives of  the  interests"  and  Mr.  W.  J.  Bryan  as  an  unfit 
leader  on  various  grounds,  and  in  some  such  way,  to  kill  off  or 
disqualify  all  the  other  Democrats  who  were  being  favorably 
mentioned  as  candidates. 

In  this  foreword  Mr.  Hearst  describes  how  he  spoke  at 
Columbus  and  how  he  there  read  a  number,  but  not  all,  of  the 
letters  he  had  in  his  possession  addressed  to  me,  and  how  he 
went  from  there  to  St.  Louis,  and  in  the  following  language 
what  occurred  when  he  arrived  there : 

"When  I  got  off  the  train  at  St.  Louis  it  seemed  to  me  that 
all  the  newspaper  men  in  America  were  there  to  inquire  about 
the  Foraker  letters  and  to  ask  how  many  and  what  kind  of  letters 
still  remained  to  be  read. 

"Foraker  had  admitted  the  genuineness  of  the  letters  pub- 
lished, not  knowing,  however,  that  there  were  other  letters  to 
further  convict  him.  He  had  attempted  explanations,  which,  in 
the  light  of  the  other  letters,  were  obviously  false.  These  state- 
ments of   Foraker  I   refuted  with  the  documents  at  hand  and 
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Foraker   retired   from  the   discussion  overwhelmed  by  the  evi- 
dence from  his  own  correspondence." 

The  mysterious  and  anonymous  "J-  E."  says,  in  his  first 
article,  published  in  the  May  number  of  Hearst's  magazine, 
immediately  following  this  foreword,  the  following: 

"In  September,  1908,  I  placed  in  the  hands  of  Mr.  Hearst,  at 
Columbus,  Ohio,  copies  of  certain  letters  written,  most  of  them, 
by  John  D.  Archbold,  who  was  at  that  time  vice-president  of 
the 'Standard  Oil  Company.  Mr.  Hearst  was  making  a  fight 
against  the  corruption  of  the  United  States  Government  by 
criminal  corporations,  which  were  debauching  public  men, 
secretly  and  cynically  molding  the  laws  to  their  own  desire. 

"Mr.  Hearst,  as  he  looked  through  that  proof  of  the  nation's 
betrayal,  became  at  first  incredulous,  then  astonished,  and  finally 
overwhelmed  with  anger  and  indignation.  At  one  particularly 
convincing  proof  of  the  Standard  Oil  Company's  penetration 
into  the  most  sacred  chamber  of  popular  government,  he  threw 
the  letter  on  the  floor,  and  paced  up  and  down  the  room.  'Come 
what  may,'  he  exclaimed,  'I  will  make  these  traitorous  docu- 
ments public.  I'll  read  some  of  them  to-night.  This  is  a  matter 
which  affects  the  most  vital  interests  of  the  people  and  that  the 
people  are  entitled  to  know.' 

"And  he  did  read  them,  with  results  that  made  their  impres- 
sion on  American  history." 

All  this  is  very  interesting,  thrilling  and  well  calculated  to 
make  a  hero  at  an  opportune  moment,  provided,  of  course,  the 
anonymous  and  mysterious  "J.  E."  was,  in  fact,  some  other  and 
different  man  than  W.  R.  Hearst,  and  provided,  of  course,  the 
statements  thus  recorded  were  truthful. 

If,  on  the  other  hand,  this  was  all  self-laudation,  written  by 
himself,  and  a  tissue  of  falsehoods,  the  case  is  different.  That 
not  some  anonymous  and  mysterious  "J.  E.,"  whose  name  can 
not  be  given  is  the  author  of  these  articles,  but  that  William  R. 
Hearst  himself  is  the  author,  is  made  reasonably  clear  by  the 
last  paragraph  of  the  article  published  in  Hearst's  magazine  for 
September,  in  which  occurs  the  following: 

"*  *  *  as  a  president  of  the  United  States  said  to  the 
zvriter:  'These  letters  are  vitally  important,  not  because  they 
indicate  the  existence  of  conditions  which  we  did  not  suspect, 
but  because  they  absolutely  prove  the  existence  of  conditions 
which  we  only  suspected  before,  but  which  we  now  know  to  be 
actualities.'  " 
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At  least  we  know  from  statements  published  in  the  newspapers 
in  November,  1908,  that  Mr.  Hearst  immediately  after  the  elec- 
tion of  that  year  called  on  President  Roosevelt  at  Washington, 
and  was  for  a  long  time  closeted  with  him  at  the  White  House, 
and  that  Mr.  Roosevelt,  according  to  the  newspaper  reports, 
made  precisely  this  statement  to  Mr.  Hearst,  in  almost  this  exact 
language. 

But  the  same  thing  also  appears  from  the  fact  that  in  the 
June,  July,  August  and  September  numbers  the  words  "By  J.  E." 
appearing  at  the  head  of  the  articles  are  omitted  and  there  is 
no  pretense  that  "J.  E.,"  or  any  other  anonymous  person,  is  the 
author,  while  in  the  October  number,  under  the  title  of  the 
article  is  boldly  written,  "By  William  Randolph  Hearst."  If  it 
be  true,  as  these  facts  indicate,  that  Mr.  Hearst  and  not  some 
mysterious  "J.  E."  is  the  author  of  these  articles,  then  it  follows 
that  the  statement  that  the  writer  of  these  articles,  "whose  name 
must  remain  secret,"  did  not  present  himself  to  Mr.  Hearst  at 
Columbus,  on  the  seventeenth  of  September,  1908,  for  the  first 
time,  and  then  and  there  present  him  with  these  letters  just  in 
time  for  him  to  glance  through  them  sufficiently  to  become 
righteously  indignant  and  manifest  his  indignation  in  the  way 
described,  concluding  with  the  resolution,  which  he  carried  out, 
to  read  these  letters,  right  away,  forthwith,  within  an  hour  after 
he  first  heard  of  them,  to  an  audience  he  had  been  for  some  time 
billed  to  address ;  and  that  the  whole  statement  in  that  particular 
is  but  a  figment  of  the  imagination. 

Since  the  foregoing  was  dictated  Collier's  Weekly,  in  its  issue 
for  October  4,  1912,  published  an  article,  charging  that  a  number 
of  Mr.  Hearst's  letters  as  published  by  him  are  forgeries,  and 
charging,  for  substantially  the  same  reasons  I  have  given,  that 
Mr.  Hearst  was  himself  the  author  of  these  magazine  articles, 
and  that  "J.  E."  is  a  myth. 

As  further  proof,  if  any  be  needed,  that  Mr.  Hearst  did  not 
come  into  the  possession  of  the  letters  he  used  at  Columbus, 
September  17,  1908,  in  the  way  described  by  the  mythical 
"J.  E."  in  his  magazine  article  for  May,  the  following  article, 
published  in  the  Boston  Traveler,  September  18,  1908,  the  next 
day  after  Mr.  Hearst  used  his  letters  at  Columbus,  but  not 
brought  to  my  attention  until  some  months,  perhaps  a  year  later, 
is    important    enough    to    at    least    call    for    an    answer    from 
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Mr.  Hearst  and  the  other  gentlemen  mentioned  by  Mr.  Cronin, 
in  this  article,  which  is  as  follows : 

"HEARST  PAID  BY  C.  P.  TAFT. 

"Cronin,  Resigning  from  Hearst  State  Committee  Gives  Letters 
Proving  That  Secretary  of  Hearst's  Chicago  Convention 
Consulted  With  Taft's  Brother  Just  Before  Convention 
About  Disclosures. 

"[Boston  Traveler,   September   18,   1908.] 
"New  York,  September  18th. — John  T.  Cronin  sent  to  William 
R.  Hearst,  yesterday,  his  resignation  as  a  member  of  the  Hearst 
State  Committee.     He  has  come  out  for  Bryan.     Mr.   Cronin 
adds : 

"  'Now,  sir,  you  are  frankly  engaged  in  the  task  of  wrecking 
the  Democratic  party.  That  is  your  right  and  privilege.  But  I 
charge,  without  fear  of  contradiction,  that  you  are  waging  a 
subsidized  guerrilla  warfare,  the  sinezvs  of  which  are  furnished 
by  the  Republican  campaign  managers. 

"  T  charge  that  previous  to  your  return  from  Europe,  your 
former  attorney  and  the  secretary  of  your  Chicago  Convention, 
Mr.  DeFord,  zvas  constantly  in  consultation  zvith  William  A. 
Ullman,  the  attorney  and  representative  of  Charles  P.  Taft. 
That,  as  a  result  of  their  conferences  on  the  7th  day  of  July,  1908, 
Mr.  Ullman  wrote  Mr.  Charles  P.  Taft  as  follows : 

"  '  "July  9,  1908. 
" '  "There  is  a  matter  of  tremendous  political  significance 
brewing.  I  am  on  the  inside  and  within  three  or  four  days  may 
have  a  disclosure  to  make  to  you  which  zvill  give  you  the  keenest 
satisfaction.  If  it  eventuates,  I  will  go  to  Cincinnati  immediately 
to  see  you,  as  it  is  a  matter  that  can  not  otherwise  be  com- 
municated. Will  you  please  write  my  office  where  you  will  be 
from  the  15th  to  the  18th  of  July. 

'""W.  A.  U." 

"  'Ullman  subsequently  did  go  to  Cincinnati.  He  was  in  con- 
sidtation  zvith  Mr.  Taft. 

"  'Just  prior  to  your  Chicago  Convention  DeFord  telegraphed 
Ullman :   "Can  you  come  at  once,  important  ?" 

"  'In  response,  Ullman  did  go  to  Chicago  and  was  in  con- 
ference zvith  your  managers  at  the  auditorium  throughout  the 
convention. 

"  'Surely  you,  the  master  of  this  convention  are  not  ignorant 
of  these  things. 

"  'Have  you  become  a  believer  in  political  as  well  as  ship 
subsidies?'  " 
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I  suggest  that  the  gentlemen  mentioned  should  be  given  an 
opportunity  to  tell  whether  or  not  there  is  any  truth  in  the  state- 
ments made  by  Mr.  Cronin  as  to  the  publication  by  Mr.  Hearst 
of  the  correspondence  furnished  him  by  his  "thieves."  Mr.  W.  A. 
Ullman,  Mr.  John  T.  Cronin,  Mr.  Charles  P.  Taft  and  Mr. 
DeFord  are  all  still  in  the  flesh,  and  if  the  truth  on  this  point 
be  important,  the  people  should  have  the  benefit  of  their  state- 
ments. The  gentleman  who  called  my  attention  to  this  article 
from  the  Boston  Traveler  informed  me  that  he  had  seen 
Mr.  Cronin  and  that  Mr.  Cronin  had  made  the  following  state- 
ment, which,  although  unsigned,  he  vouched  for  as  accurate : 

"Some  time  in  January,  1908,  Mr.  W.  A.  Ullman  informed 
Mr.  Cronin  that  there  would  be  no  question  of  Taft  and  Roose- 
velt beating  Foraker,  as  there  were  some  matters  to  be  exposed 
by  Mr.  Hearst  which  would  put  Foraker  out  of  the  running. 
Cronin's  brother  runs  a  saloon,  over  which  Mr.  James  T.  Cronin 
has  a  large  and  elaborate  pool  and  billiard  parlor.  Mr.  Ullman 
frequents  both.  One  day,  early  in  April  (Mr.  Cronin  does  not 
remember  the  exact  date),  Mr.  Ullman  informed  Mr.  Cronin 
that  Mr.  Hearst  had  incriminating  letters,  and  that  Mr.  DeFord 
one  of  Mr.  Hearst's  confidential  men,  had  given  him  the  substance 
of  the  same  and  was  to  communicate  the  fact  to  Mr.  C.  P.  Taft. 
Mr.  DeFord  wrote  to  Mr.  C.  P.  Taft,  recommending  Mr.  Ullman 
as  a  confidential  attorney,  who  could  be  trusted  to  look  after 
the  matter  from  the  New  York  end.  As  the  result  of  a  con- 
ference between  Mr.  Deford,  Mr.  Ullman  and  Mr.  Cronin,  about 
July  3d,  Mr.  Ullman  wrote  Mr.  C.  P.  Taft,  under  date  of 
July  9th,  and  went  to  Cincinnati  to  see  him,  July  14th.  Mr.  Ull- 
man showed  Mr.  Cronin  two  telegrams  from  Mr.  C.  P.  Taft 
early  in  September,  one  of  which  he  remembers  requested  from 
Mr.  Ullman  a  wire  as  to  where  Hearst  could  be  located  on  long 
distance  'phone." 

I  know  nothing  about  the  matter  mentioned  by  Mr.  Cronin, 
except  in  the  way  indicated.  I  publish  everything  simply  for 
what  it  may  be  worth,  and  because,  if  true,  then  Mr.  Hearst's 
foreword  as  to  when  and  how  he  came  into  the  possession  of  the 
Archbold  letters  must  be  false;  and  because  if  any  of  the  gen- 
tlemen concerned  take  any  exception,  they  have  the  same  privilege 
of  being  heard  that  I  am  now  enjoying.     It  will  at  least  be  in 

order  for  Mr.  Hearst  to  produce  Mr.  J.  E.  ,  and  tell  us 

whether  or  not  Collier's  correctly  named  the  thieves,  and,  if  so, 
what  relation,  if  any,  he  had  to  their  thievery  and  how  much 
it  cost  to  bribe  these  employes  to  betray  the  trust  committed 
to  them,  and  thus  put  on  its  feet  this  great  effort  in  behalf  of 
reform,  civic  righteousness,  and  a  general  moral  uplift. 
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But  whether  Mr.  Hearst  is  the  author  of  these  articles  or 
somebody  in  his  employment,  is  not  material.  A  more  impor- 
tant question,  to  me  at  least,  is  not  who  wrote  the  charge  that  I 
made  a  misstatement,  but  whether  or  not  it  is  true.  This  is  made 
important  by  the  fact  that  in  most,  if  not  all,  of  the  subsequent 
articles,  the  same  kind  of  statements  are  in  one  form  and  another 
repeated,  all  to  the  effect  that  in  my  answers  to  Mr.  Hearst's 
attacks,  I  made  some  kind  of  false  statement,  which  he  refuted 
by  producing  letters  that  "contradicted  and  overwhelmed"  me, 
and  that  he  thus  "drove  me  from  the  field  of  discussion  in  con- 
fusion and  mortification." 

Did  I  make  any  false  statement  or  in  any  way  misrepresent 
any  fact  in  any  statement  made  at  any  time  to  Mr.  Hearst  or  to 
anybody  else,  or  is  the  oft-repeated  statement,  so  viciously  and 
maliciously  and  persistently  repeated  without  any  foundation  in 
truth;  a  plain  falsification  made  maliciously  and  knowingly  for 
the  purpose  of  a  spectacular  self-exploitation  and  to  injure  my 
character  and  reputation?  Let  me  once  more,  and  this  time, 
finally,  I  hope,  patiently  answer. 

The  last  article  published  in  Hearst's  Magazine  for  October 
commences  as  follows: 


"It  has  been  the  custom  in  publishing  these  incriminating 
Standard  Oil  letters  not  to  make  public  at  once  all  the  documents 
involving  some  guilty  individual. 

"The  publication  of  a  small  part  of  the  documents  had  often 
had  the  good  effect  of  inducing  some  person  who  has  been 
exposed  to  make  explanations  which  are  false,  and  which  can  be 
approved  to  be  false  by  documents  not  yet  published. 

"This  occurred  in  the  case  of  Senator  Foraker.  Senator 
Foraker  declared  that  he  had  received  the  secret  certificates  of 
deposit  for  large  sums  from  Mr.  Archbold  in  return  merely  for 
legal  services.  '  Senator  Foraker  stated  that  he  had  not  per- 
formed, and  had  not  been  expected  to  perform,  any  act  in  his 
political  capacity,  as  senator,  for  the  Standard  Oil  Company. 

"Thereupon  another  letter  was  published  from  Mr.  Archbold 
which    definitely    called    Senator    Foraker's    attention    to    a    bill 
introduced  by  Senator  Jones  in  the  Senate,  and  directed  Senator 
Foraker  to  use  his  best  efforts  to  defeat  Senator  Jones's  bill. 
******** 

"Thus   Senator  Foraker  established  a  reputation  not  only  as 
a  corruptionist,  but  as  a  falsifier." 
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A  review  of  the  record  will  disclose  the  utter  falsity  and 
wickedness  of  this  charge. 

Mr.  Hearst's  speech  at  Columbus  was  reported  in  the  daily 
papers  of  September  18,  1908.  I  did  not  know  anything  about 
his  speech  and  had  never  heard  of  the  thefts  of  his  "thieves" 
until  I  read  the  papers  of  that  morning.  When  I  reached  my 
office  I  found  awaiting  my  arrival,  almost  as  large  a  delegation 
of  newspaper  men  as  that  described  by  Mr.  Hearst  as  awaiting 
him  when  he  arrived  at  St.  Louis.  Many  of  them  represented 
afternoon  papers.  They  wanted  some  statement,  and,  naturally 
and  properly,  wanted  it  forthwith.  I  dictated  for  them  the 
following,  which  was  at  once  telegraphed  all  over  the  country: 


ANSWER 

OF 

Senator  Foraker  to  Mr.  Hearst. 


I. 

[Published  September  19,  1908.] 

I  do  not  know  whether  the  letters  given  out  by  Mr.  Hearst 
are  true  copies  or  not,  but  I  assume  they  are,  for  I  was  then 
engaged  in  the  practice  of  the  law  and  was  employed  by  the 
Standard  Oil  Company  as  one  of  its  counsel  in  connection  with 
its  affairs  in  Ohio,  where  it  was  attacked  in  the  courts  and  in 
the  Legislature. 

While  I  do  not  now  recall  the  details,  I  remember  that  I 
rendered  the  company  such  service  as  I  could,  charged  for  it  and 
was  paid. 

The  employment  had  no  reference  whatever  to  anything  pend- 
ing in  Congress,  or  to  anything  in  which  the  Federal  Govern- 
ment had  the  slightest  interest. 

That  I  was  so  employed,  and  presumably  compensated  for 
my  services,  was  common  knowledge  at  the  time ;  at  least  I  never 
made  any  effort  to  conceal  the  fact.  On  the  contrary,  I  was 
pleased  to  have  people  know  that  I  had  such  clients. 

It  had  not  then  become  discreditable,  but  was  considered  just 
the  reverse,  to  be  employed  by  such  corporations. 

That  employment  ended  before  my  first  term  in  the  Senate 
expired.  I  have  not  represented  the  company  in  any  way  since. 
In  other  words,  I  have  not  represented  the  company  in  any  way 
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since  long  before  it  was  attacked  by  the  Federal  Government, 
nor  since  before,  with  full  general  knowledge  I  was  re-elected 
to  the  Senate. —  [Statement  of  United  States  Senator  Joseph 
Benson  Foraker  in  answer  to  charges  at  Columbus,  Thurs- 
day night,  by  William  Randolph  Hearst.} 

Mr.  Hearst  spoke  next  the  following  evening,  at  St.  Louis, 
and  in  his  speech  referred  to  his  attack  on  me  at  Columbus  and 
my  answer  thereto,  as  above  quoted,  and  then  said,  after  speak- 
ing of  Mr.  Haskell: 


Ml 


'Mr.  Foraker,  on  the  other  hand,  replies  in  a  characteristic 
manner.  He  practically  admits  he  did  serve  the  Standard  Oil, 
and  that  he  is  glad  of  it.  He  is  different  from  Mr.  Haskell.  He 
admits  part  of  the  truth  but  not  all  of  it.  His  statement  is  based 
on  letters  I  read  last  night.  If  he  had  seen  the  letters  I  am 
going  to  read  to-night,  he  would  have  denied  the  whole  matter." 

(Evidently  measuring  my  standard  of  morals  by  his  own.) 
The  newspaper  account  then  proceeds  as  follows: 

"Mr.  Hearst  then  read  the  following  letter: 

"26  Broadway,  January  27,  1902. 
"My  dear  Senator — Responding  to  your  favor  of  the  25th,  it 
gives  me  pleasure  to  hand  you  herewith  certificate  of  deposit, 
$50,000,  in  accordance  with  our  understanding.  Your  letter 
states  the  conditions  correctly,  and  I  trust  that  the  transaction 
will  be  sucessfully  consummated. 

"Yours  very  truly, 

"John  D.  Archbold." 


The  newspaper  account  then  further  proceeds  as  follows : 

"Immediately  after  reading  this  letter,  Mr.  Hearst  read  the 
following  letter  addressed  to  Senator  Foraker  by  John  D.  Arch- 
bold: 

"26  Broadway,  February  25,  1902. 
"To  Hon.  J.  B.  Foraker, 

"Washington,  D.  C. 
"Again,   my   dear   Senator,   I   venture  to  write  you  a   word 
regarding  the  bill  introduced  by  Senator  Jones,  of  Arkansas, 
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known  as  'S.  649,'  intended  to  amend  the  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,  etc., 
introduced  by  him  December  4th.  It  really  seems  as  though  this 
bill  is  very  unnecessarily  severe,  and  even  vicious.  Is  it  not 
much  better  to  test  the  application  of  the  Sherman  law  instead 
of  resorting  to  a  measure  of  this  kind?  I  hope  you  will  feel 
so  about  it,  and  I  will  be  greatly  pleased  to  have  a  word  from 
you  on  the  subject.  The  bill  is,  I  believe,  still  in  committee. 
With  kind  regards, 

"Very  truly  yours, 

"John  D.  Archbold." 


After  reading  this  last  letter   Mr.   Hearst  then  commented, 
according  to  the  newspapers  as  follows : 


"The  bill  referred  to  in  this  letter  is  one  introduced  by  Senator 
Jones,  of  Arkansas,  in  the  United  States  Senate.  Consequently, 
Mr.  Foraker's  statement  does  not  convince  when  he  said"  (re- 
ferring to  my  statement  in  answer  to  his  Columbus  attack) 
"the  correspondence  had  nothing  to  do  with  any  legislation  in 
Congress." 


No  one  need  be  told  that  these  comments  were  intended  to 
charge,  and  did  charge,  that  the  $50,000  certificate  sent  me 
January  27,  1902,  was  in  payment  for  services  rendered  to  the 
Standard  Oil  Company  on  account  of  Senator  Jones's  bill,  just  as 
he  now  again  charges  in  his  October  magazine  article,  above 
quoted. 

In  answer  to  this  St.  Louis  attack  I  published  the  following: 


II. 

[Published  September  20,  1908.] 

The  production  by  Mr.  Hearst  of  the  letter  of  Mr.  Archbold 
to  me,  dated  January  27,  1902,  referring  to  a  certificate  of 
deposit  inclosed  for  $50,000,  and  expressing  the  hope  that  the 
transaction  may  be  satisfactorily  concluded,  illustrates  how 
unreliable  is  the  memory  and  how  easily  appearances  may 
deceive. 
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When  I  first  read  the  letter  I  could  not  recall  that  I  had  ever 
received  any  such  letter  or  any  such  certificate.  I  at  once  called 
up  my  house  in  Washington,  where  my  letters  of  that  date  are 
on  file,  and  had  a  search  made,  with  the  result  that  a  proposed 
transaction  was  recalled  that  had  gone  entirely  out  of  my  mind. 

A  friend  of  mine,  a  newspaper  man,  informed  me  that  he  held 
an  option  on  the  Ohio  State  Journal  to  purchase  it,  according  to 
my  present  recollection,  for  $135,000.  He  was  able  himself  to 
advance  but  a  small  amount  of  this  purchase  price.  He  applied 
to  me  to  help  him.  I  did  not  have  enough  money  to  be  of  very 
'  material  assistance,  but  for  the  sake  of  having  the  paper  in 
friendly  hands  I  was  willing  to  advance  a  part  of  it.  I  applied 
to  a  number  of  friends  to  see  if  they  would  not  make  up  the 
balance  of  the  amount.  Among  others,  I  applied  to  the  Standard 
Oil  Company.  They  first  agreed  to  loan  the  newspaper  com- 
pany, when  purchased  and  reorganized,  $35,000,  according  to  my 
present  recollection,  the  same  to  be  secured  by  stock  of  the 
newspaper  company.  Somebody  who  was  expected  to  go  into 
the  enterprise  dropped  out,  and  that  made  it  necessary  for  all 
the  others  to  increase  the  amounts  they  were  proposing  to 
advance.  At  the  request  of  my  friend  I  asked  the  different 
parties  to  increase  their  advances,  and  thereupon  the  Standard 
Oil  Company  did  accordingly  increase  their  amount  from  $35,000 
to  $50,000,  and  sent  me  the  letter  with  the  certificate  inclosed, 
as  stated.  It  was  thought  at  that  time  that  the  transaction  would 
be  immediately  closed,  but  there  was  a  delay  of  a  few  days, 
and  at  the  end  of  that  delay  the  whole  transaction  fell  to  the 
ground,  because  other  people  had  stepped  in  and  purchased  the 
property.  Thereupon  I  returned  the  draft  to  the  Standard  Oil 
Company.  I  had  no  employment  in  the  matter  and  never 
derived  a  cent  of  profit  from  it,  and  never  made  any  charge  on 
account  of  it  to  anybody.  I  am  at  the  disadvantage  of  not 
being  able  to  produce  this  correspondence,  because  it  is  on  my 
files  in  Washington,  and  I  can  not  get  at  it  for  the  present,  but 
I  am  confident  that  when  I  am  able  to  produce  it  it  will  be  found 
to  be  in  exact  accord  with  my  statement. 

I  do  not  remember  to  have  received  the  letter  relating  to  the 
bill  introduced  by  Senator  Jones,  of  Arkansas,  but  whether  I 
received  such  a  letter  or  not,  it  had  no  reference  to  any  employ- 
ment of  any  kind  from  the  Standard  Oil  Company  or  anybody 
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else;  nor  did  the  letters  about  Smith  Bennett  and  Judge  Burkett, 
read  by  Mr.  Hearst,  at  Columbus,  have  any  reference  to  any 
employment.  I  favored  the  nomination  of  Mr.  Bennett,  not- 
withstanding Mr.  Archbold's  objection  to  him,  and  would  have 
favored  Judge  Burkett's  nomination  if  I  had  not  heard  from 
Mr.  Archbold.  Judge  Burkett  was  a  personal,  as  well  as  political, 
friend  of  many  years'  standing,  and  I  favored  him  the 
first  time  he  was  nominated,  which  was  long  before  I  knew 
Mr.  Archbold.  I  can  only  repeat  that  the  only  employment  I 
ever  had  by  the  Standard  Oil  Company  was,  as  set  forth  in  my 
statement  published  yesterday,  as  advisory  counsel  with  respect 
to  their  affairs  in  Ohio. 

It  will  be  remembered  that  the  Standard  Oil  trust  was  first 
sued  and  a  decree  of  dissolution  was  entered  in  the  Supreme 
Court,  which  made  it  necessary  for  the  company  to  reorganize. 
Difficulties  arose  in  carrying  out  that  decree,  which  delayed 
their  reorganization,  and  proceedings  were  instituted  against 
them  by  Attorney-General  Monnett,  in  the  Supreme  Court,  to 
enforce  the  former  decree  and  for  other  relief.  It  was  then  that 
I  was  employed,  not  to  participate  in  the  litigation,  which  was 
in  the  hands  of  competent  counsel,  but  to  investigate  the  whole 
situation,  the  records  in  the  cases,  the  statutes  of  Ohio  applicable 
to  the  company,  and  the  case  against  it,  the  decree  of  the  court 
and  all  the  records  in  the  case,  with  a  view  to  advising  the 
company  how,  in  my  opinion,  it  could  most  safely  proceed  to 
comply  with  the  orders  of  the  court  and  conform  to  our  statute 
and  so  reorganize  as  to  not  violate  any  law  or  any  judgments. 
This  work  involved  frequent  consultations  with  the  attorneys 
of  the  company,  the  examination  of  voluminous  records,  the 
judgments  and  decrees  of  the  court  and  a  general  study  of  what 
was  best  to  be  done,  not  to  evade  the  law  and  the  decree  of  the 
courts,  but  to  comply  with  the  same. 

Nothing  connected  with  this  work  had  relation  to  anything 
whatever  pending  in  Congress  or  to  any  matter  in  which  the 
National  Government  was  interested  in  the  slightest  degree,  nor 
did  anything  connected  with  the  employment  relate  to  or  conflict 
with  any  duty  of  mine  as  a  Senator. 

The  company  finally  concluded,  as  a  result  of  all  the  investiga- 
tions and  consultations  and  advice,  to  reorganize  under  the 
laws  of  the  State  of  New  Jersey,  and  then,  with  the  closing  up 
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of  the  Ohio  business,  my  services  ended.     I  have  never  had  any 
relation  whatever  to  the  company  since. 

Any  letters  Mr.  Archbold  may  have  written  me  on  any  subject 
since  that  time  have  been  written  only  as  any  citizen  might 
write  to  any  legislator  with  whom  he  was  acquainted  concern- 
ing pending  legislation  that  affected  him  or  his  interests,  and  from 
the  time  my  service  ended  I  have  never  been  under  any  obliga- 
tion to  the  company  nor  the  company  under  any  obligation  to  me. 

Neither  the  Standard  Oil  Company  nor  any  other  company  or 
individual  has  ever  paid  me  a  cent  on  account  of  any  public 
service,  nor  has  that  company  or  anybody  else  ever  even  sug- 
gested to  me  any  compensation  or  reward  of  any  kind  in  con- 
sideration of  support  for  any  bill  or  opposition  to  any  bill,  or 
for  any  action  of  any  nature  whatever. 

Since  dictating  the  foregoing  my  clerk  has  found  and  read 
to  me  over  the  telephone  the  following  letter,  which  is  con- 
firmatory of  what  I  have  said  above  about  returning  the  $50,000 : 

"Washington,  D.  C,  February  4,  1902. 

"Dear  Mr.  Archbold — I  very  greatly  regret  to  have  to  inform 
you  that  the  proposed  transaction  at  Columbus  has  failed;  at 
least  for  the  present. 

"It  may  be  revived  later,  but  I  doubt  if  I  shall  care  to  bother 
about  it  any  more.  However  that  may  be,  I  herewith  send  you, 
with  many  thanks  for  your  kindness  in  the  matter,  New  York 
draft  for  $50,000,  payable  to  your  order,  as  repayment  of  the 
money  advanced  by  you  on  the  above-mentioned  account. 

"Kindly  acknowledge  receipt  of  the  same  and  oblige, 

"Very  truly  yours,  etc., 

"J.    B.   FORAKER." 

I  afterward  learned  that  the  date  of  this  letter  was  not  the 
fourth  as  I  understood  over  the  telephone  but  the  fourteenth. 

Mr.  Hearst's  next  appearance  was  at  Denver,  September  30th ; 
but  before  he  spoke  there,  September  26th  I  published  a  state- 
ment, from  which  I  quote  the  following.  I  published  this  state- 
ment in  answer  not  only  to  Mr.  Hearst,  down  to  that  date,  but 
also  in  answer  to  some  statements  that  had  been  made  by  Presi- 
dent Roosevelt  about  the  matter.  I  herewith  reproduce  all  that 
portion  of  this  statement  that  has  any  bearing  upon  the  question 
now  at  issue.  This  part  of  this  statement  of  September  26th, 
was  as  follows : 
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ANSWER 

OF 

Senator  Foraker 

TO 

Mr.  Hearst  and  President  Roosevelt. 

[As  published  in  Cincinnati  Enquirer,  September  26,  1908.] 

The  President  commences  his  statement  connected  with  the 
publication  of  Judge  Taft's  letter  with  a  bitter  arraignment  of 
me  because  of  Mr.  Heart's  charges,  which  he  appears  to  have 
accepted  as  fully  proved  as  soon  as  made.  He  does  not  wait  for 
proof  or  explanation,  nor  accept  the  same  when  offered. 

Mr.  Hearst's  charges  are  not  simply  that  I  was  in  the  employ- 
ment of  the  Standard  Oil  Company  and  that  I  was  paid  for  my 
services,  but  that  I  was  secretly  in  that  employment  for  illegiti- 
mate purposes,  and  that  the  money  I  received  was  paid  as  com- 
pensation for  improperly  influencing  legislation  by  Congress  in 
conflict  with  and  in  violation  of  my  official  duties. 

He  read  a  number  of  letters  and  made  certain  comments 
calculated,  if  unanswered  or  unexplained,  to  create  the  belief 
that  his  charges  were  true. 

That  I  was  employed  by  the  company  was  never  concealed  or 
denied.  On  the  contrary,  such  employment  was  well  known  at 
the  time  to  all  concerned.  Only  a  few  days  ago,  ex-Attorney- 
General  Monnett,  who  was  prosecuting  the  proceedings  against 
the  Standard  Oil  Company,  stated,  in  a  public  interview,  that  I 
told  him  at  the  time  that  I  had  been  retained  by  the  company. 

If  employed  and  rendering  services,  presumably  I  was  com- 
pensated. 

In  announcing,  therefore,  the  mere  fact  that  I  was  employed 
by  the  company  and  showing  that  I  received  payments  on  that 
account,  no  information  was  imparted  by  Mr.  Hearst  and  no 
offense  was  established,  for  it  remained  that  such  employment 
and  payment  might  be  entirely  proper  and  legitimate. 

Under  all  the  circumstances  an  explanation  was  required,  and 
in  former  statements  I  made  such  explanation,  by  showing  that 
my  employment  was  confined  to  the  affairs  of  the  company  in 
Ohio  and  its  reorganization  after  the  trust  was  dissolved  by  order 
of  our  Supreme  Court,  and  that  my  employment  had  no  relation 
in  the  slightest  degree  to  anything  in  which  the  Federal  Govern- 
ment was  then  interested,  or  with  respect-to  which  the  Congress 
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was  then  legislating,  or  at  that  time  proposing  to  legislate,  and 
that  the  employment  was  ended  long  before  the  company  was 
made  the  subject  of  any  special  attention  in  Congress,  and  longer 
still  before  it  was  attacked  in  the  Federal  Courts  or  proceeded 
against  in  any  way  by  the  Federal  Government;  and,  further, 
that  the  employment  was  not  to  defend  the  company  against 
charges  of  violation  of  the  laws  of  Ohio  or  the  United  States,  or 
the  orders  of  any  of  the  courts,  but  only  to  assist  in  so  executing 
the  orders  of  the  courts  and  so  reorganizing  as  to  conform  to  all 
laws,  state  and  national,  and  to  fully  comply  with  all  the  orders 
of  the  courts  that  had  been  made  against  it. 

If  my  statements  in  this  behalf  are  true  they  make  a  complete 
defense  against  Mr.  Hearst's  charges  and  all  deductions  there- 
from of  improper  conduct,  unless  the  ethics  involved  have  been 
radically  changed  from  what  they  have  always  heretofore  been 
supposed  to  be. 

From  the  beginning  of  our  Government  Senators  and  Con- 
gressmen who  were  lawyers  have  been  regarded  as  free  to  con- 
tinue the  practice  of  their  profession,  if  they  so  desired,  during 
their  terms  of  office,  in  so  far  as  they  might  be  able  to  do  so 
without  interfering  with  their  public  duties ;  and  in  such  practice 
free  to  take  any  kind  of  employment  that  was  offered  which  did 
not  in  any  way  conflict  with  their  duties  as  members  of  Congress. 
Nobody  has  ever  before  been  criticized  on  such  account.  The 
only  question  has  been  as  to  the  character  of  business  a  Senator 
or  member  of  Congress  was  at  liberty  to  take,  and  uniformly  and 
universally  it  has  been  considered  that  there  was  no  prohibition 
of  any  class  of  business,  outside  those  named  in  the  statutes  and 
such  business  as  might  conflict  with  public  duties. 

When  I  accepted  the  employment  of  the  Standard  Oil  Com- 
pany in  1899  (should  be  December,  1898),  it  was  not  foreseen  by 
me,  and  probably  not  by  anybody  else,  that  it  would  become  the 
object  of  Federal  legislation  or  of  Federal  prosecution  or  action 
of  any  kind,  and  that  employment  ended  when  the  company 
decided  to  reorganize  under  the  laws  of  New  Jersey,  which  was 
before  anything  of  that  nature  occurred. 

THE  ELKINS  LAW. 
That  I  was  not  in  the  employment  of  the  company  after  the 
services  I  have  mentioned  were  rendered,  and  that  such  employ- 
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ment  did  not  afterward  influence  me  to  favor  the  company  in 
legislation,  is  shown  by  the  part  I  took  in  the  enactment  of  the 
Elkins  law,  approved  February  19,  1903.  Under  this  statute 
the  Attorney-General  has  brought  and  caused  to  be  brought  all 
the  prosecutions  against  the  Standard  Oil  Company  of  which 
we  have  read  so  much,  including  the  case  in  which  Judge  Landis 
imposed  the  fine  of  $29,240,000. 

I  was  one  of  the  sub-committee  of  three — Senators  Elkins  and 
Clapp  being  the  other  two  members — who  considered  that  bill 
in  the  Interstate  Commerce  Committee  of  the  Senate,  and  after 
making  such  amendments  as  in  our  judgment  made  it  more 
effective,  reported  it  favorably  to  the  committee,  and  then  to  the 
Senate,  where  it  was  passed.  Under  this  Elkins  law,  for  the 
first  time  in  interstate  commerce  legislation,  the  shippers  were 
made  liable  as  violators  of  law  and  subject  to  heavy  penalties 
for  accepting  or  soliciting  rebates  or  discriminations. 

Until  that  time  only  the  carriers  were  liable  for  such  offenses. 
The  bill  was  especially  aimed  at  the  large  corporations,  because 
they  were  supposed,  by  reason  of  their  large  shipments,  to  be  able 
to  command  and  enforce  rebates  and  discriminations,  which 
could  not  be  secured  by  their  weaker  competitors.  That  statute 
has  been  put  to  the  severest  tests  and  they  have  shown  that  it  is 
worth  more  in  the  regulation  of  interstate  commerce  than  all 
the  other  statutes  that  have  been  enacted.  It  makes  effective  all 
the  other  provisions  of  law  against  rebates  and  discriminations, 
and  nobody  has  suffered  more  under  it  than  the  Standard  Oil 
Company,  against  which  indictments  have  been  found  by  scores, 
containing  counts  and  charges  amounting  to  thousands  in 
numbers. 

Much  more  might  be  said  as  to  the  character  of  this  statute, 
but  it  is  unnecessary  for  present  purposes. 

I  refer  to  it  and  speak  of  its  general  character  only  to  show 
that  this  legislation,  which  I  helped  to  frame  and  to  enact,  aimed 
directly  at  the  Standard  Oil  Company  and  the  other  great  cor- 
porations, is  or  ought  to  be,  convincing  evidence  that  I  was  not 
employed  by  the  company  at  that  time,  and  that  I  was  not 
influenced  in  the  discharge  of  my  public  duties  by  reason  of  the 
employment  that  had  ended  long  before. 
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DECLINES  RE-EMPLOYMENT. 

But  if  that  fact  is  not  sufficient  the  following  correspondence 
is  not  only  additional  proof,  but  conclusive  in  its  character,  to 
the  same  effect: 

"26  Broadway,  New  York,  May  7,  1906. 
"My    dear   Senator — In    the    possibility    of    an    action    being 
brought  against  us  in  Ohio,  are  you  in  position  to  accept  a  retainer 
from  us  in  connection  with  such  a  matter? 
"Your  early  response  will  oblige, 

"Yours  very  truly, 

"John  D.  Archbold." 
"To  Hon.  J.  B.  Foraker, 

"1500  Sixteenth  Street,  N.  W., 
"Washington,  D.  C" 

To  which  I  answered  as  follows : 

"Washington,  D.  C,  May  9,  1906. 
"John  D.  Archbold,  Esq., 
"26  Broadway, 
"New  York. 
"My  dear  Sir — My  duties  in  the  Senate  have  so  multiplied 
that  I  found  it  necessary  to  retire  entirely  from  the  practice  of 
the  law.     I  have  not  taken  any  new  employment  for  more  than 
two  years  past.  . 

"On  this  account,  as  well  as  because  of  my  relations  to  the 
public  service,  I  can  not  accept  a  retainer  in  the  contingency 
named,  as  I  would  be  very  glad  to  do  if  it  were  otherwise. 

"Assuring  you  of  my  proper  appreciation  for  the  compliment 
involved  in  the  inquiry  you  make,  I  remain, 

"Very  truly  yours,  etc., 

"J.  B.  Foraker." 

For  weeks  prior  to  the  date  of  these  letters  the  newspapers 
were  filled  with  announcements  threatening  the  company  with 
very  serious  litigation  and  with  criminal  prosecutions  in  the 
courts  of  Ohio.  It  was  in  view  of  these  threatening  proceedings 
that  the  company  again  sought  to  employ  me ;  surely  an  idle  and 
unnecessary  performance  if  already  employed,  and  these  letters 
further  show  that  I  declined  such  employment,  among  other 
reasons,  because  I  could  not  accept  the  same  consistently  with 
my  relations  to  the  public  service. 
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The  conditions  had  greatly  changed  since  my  former  employ- 
ment, largely  because  of  the  prosecutions  against  the  company 
under  the  Elkins  law,  which  I  had  helped  to  frame.  Further- 
more, the  employment  proposed  was  different  in  its  character 
from  that  which  I  had  previously  accepted.  That  is  to  say,  in- 
stead of  being  an  employment,  as  the  former  employment  was, 
to  aid  the  company  in  complying  with  the  orders  of  the  courts 
and  the  statutes  of  the  state,  it  was  to  be  an  employment  to 
resist  suits  and  prosecutions  instituted  by  the  state. 

I  submit  that  these  proofs  should  be  sufficient  to  show  to  any 
fair  and  unprejudiced  mind  that  I  was  never  employed  except 
prior  to  1901,  and  that  my  employment  then  had  no  relation  to 
anything  that  was  in  conflict  with  my  public  duties,  but  had 
reference  solely  to  the  reorganization  of  the  company  and  its 
Ohio  affairs,  with  which  Congress  had  nothing  whatever  to  do. 

THE  JONES  BILL. 

Mr.  Hearst,  to  create  a  different  belief,  read  at  St.  Louis  the 
following  letter: 

"26  Broadway,  February  25,  1902. 
"To  Hon.  J.  B.  Foraker, 

"Washington,  D.  C. 
"Dear  Senator — Again,  my  dear  Senator,  I  venture  to  write 
you  a  word  regarding  the  bill  introduced  by  Senator  Jones,  of 
Arkansas,  known  as  'S.  649,'  intended  to  amend  the  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monop- 
olies, etc.,  introduced  by  him  December  4th.  It  really  seems 
as  though  this  bill  is  very  unnecessarily  severe,  and  even  vicious. 
Is  it  not  much  better  to  test  the  application  of  the  Sherman  law 
instead  of  resorting  to  a  measure  of  this  kind?  I  hope  you  will 
feel  so  about  it,  and  I  will  be  greatly  pleased  to  have  a  word 
from  you  on  the  subject.  The  bill  is,  I  believe,  still  in  committee. 
"With  kind  regards, 

"Very  truly  yours, 

"John  D.  Archbold." 

I  have  no  recollection  of  having  ever  received  any  such  letter, 
and  a  diligent  search  fails  to  disclose  any  such  letter  on  my  files 
or  any  copy  of  any  answer  to  any  such  letter  in  my  letter  book. 
But,  waiving  all  that,  the  letter  shows  on  its  face  that  Mr.  Arch- 
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bold  did  not  pretend  to  have  any  right  to  address  me  on  such  a 
subject  except  as  any  citizen  might  have  done. 

Such  requests  are  of  daily  occurrence  in  the  experience  of 
every  Senator.  If  I  ever  received  such  a  letter  my  inability  to 
find  it  or  to  find  any  answer  to  it  is  doubtless  due  to  the  fact  that 
I  simply  referred  it  to  the  Judiciary  Committee  for  considera- 
tion in  connection  with  the  bill.  Such  is  the  usual  practice; 
particularly  it  is  the  usual  practice  of  a  Senator  to  make  such 
reference  of  such  letters  to  committees  of  which  he  is  not  a 
member,  and  I  know  of  no  reason  why  I  should  not  have  followed 
such  practice  in  this  instance.  Neither  do  I  know  of  any  other 
way  to  explain  my  inability  to  find  the  letter  or  answer  to  it,  if  I 
ever  received  it. 

The  record  shows  that  the  bill  was  never  acted  upon  in  the 
committee.  Senator  Hoar  was  at  that  time  Chairman  of  the 
Judiciary  Committee.  He  had  with  him  on  the  committee  such 
associates  as  Senator  Piatt,  of  Connecticut;  Senator  Fairbanks, 
Senator  Nelson,  and  other  men  of  the  highest  character,  to  no 
one  of  whom  would  any  member  of  the  Senate  or  anybody  else 
think  of  making  a  suggestion  of  killing  a  bill  or  to  consider  it  in 
any  manner  except  only  upon  its  merits. 

I  would  not  deem  it  necessary  to  make  any  explanation  of  the 
receipt  of  such  a  letter  if  it  were  not  that  Mr.  Hearst,  in  reading 
this  letter,  coupled  it  with  the  following  letter: 

"26  Broadway,  January  27,  1902. 
"My  dear  Senator — Responding  to  your  favor  of  the  25th, 
it  gives  me  pleasure  to  hand  you  herewith  certificate  of  deposit, 
$50,000,  in  accordance  with  our  understanding.  Your  letter  states 
the  conditions  correctly,  and  I  trust  that  the  transaction  will  be 
successfully  consummated. 

"Yours  very  truly, 
"John  D.  Archbold." 

Mr.  Hearst  accompanied  the  reading  of  these  two  letters  together 
with  comments  calculated,  if  not  intended,  to  convey  the  impres- 
sion that  the  one  had  reference  to  the  other,  and  that  they  con- 
stituted evidence  that  I  was,  for  money  received,  trying  to 
influence  legislation  in  accordance  with  the  views  of  Mr.  Arch- 
bold. 
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The  dates  of  the  two  letters,  when  compared,  show  that  the 
money  was  sent  almost  a  month  prior  to  the  letter  about  the 
Jones  bill. 

This,  of  itself,  would  ordinarily  be  enough  to  disconnect  the 
two  in  the  average  mind,  but  I  have  already  shown  in  a  former 
statement  that  the  certificate  of  deposit  was  sent  on  account  of 
the  proposed  purchase  of  the  Ohio  State  Journal,  and  that  the 
proposition  to  purchase  being  abandoned,  it  was  returned  on  the 
fourth  clay  of  February,  only  a  week  after  it  was  received. 
The  following  letters  show  this  entire  transaction  and  give  all 
the  details,  except  that,  in  accordance  with  a  talk  over  the  tele- 
phone, the  amount  to  be  loaned  by  Mr.  Archbold  was  increased, 
as  heretofore  explained,  from  $35,000  to  $50,000. 

First  in  order  comes  a  letter  of  Mr.  Archbold,  dated  Janu- 
ary 21,  1902. 

"New  York,  January  21,  1902. 
"My  dear  Senator — Referring  to  our  conversation  of  last 
night  over  the  telephone,  after  consideration,  we  are  confirmed 
in  the  feeling  that  we  ought  not  to  make  an  actual  investment  in 
the  enterprise  proposed.  We  are,  however,  willing  to  loan  the 
party  $35,000,  to  be  repaid  in  five  annual  payments,  with  interest 
at  five  per  cent.,  payable  annually,  and  with  the  stock  of  the 
enterprise,  in  the  proportion  that  this  amount  bears  to  the  whole, 
as  collateral.  The  party  to  have  the  right  to  anticipate  payments 
without  notice. 

_  "We  trust  this  will  impress  you  as  being  a  reasonable  sugges- 
tion. We  will  be  very  glad,  indeed,  to  see  the  matter  con- 
summated, and  agree  with  you  thoroughly  as  to  its  wisdom. 

"Very  truly  yours, 
"Hon.  J.  B.  Foraker,  "John  D.  Archbold." 

"1500  Sixteenth  Street, 
"Washington,  D.  C." 

Next  is  my  letter  of  January  25,  1902,  to  Mr.  Archbold.  This 
letter  followed  a  talk  over  the  telephone : 

"Washington,  D.  C,  January  25,  1902. 
"John  D.  Archbold,  Esq., 
"26  Broadway, 

"New  York,  N.  Y. 
"Dear  Sir — The  matter  at  Columbus  will  be  ready  for  con- 
summation in  a  few  days,  and  must  be  closed  not  later  than 
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February  1st.  If  you  will  kindly  send  me  your  check,  or  New 
York  draft  for  $50,000"  (to  which  sum  he  had  promised  by  tele- 
phone to  increase  it),  "I  will  turn  it  over  to  Mr. ,  and 

secure  for  you  from  him  as  soon  as  the  transaction  is  closed  the 
notes  of  the  company  with  your  proportion  of  the  stock  attached 
as  collateral  for  repayment  of  the  amount  advanced,  $25,000,  one 
year  after  date,  and  $5,000  each  year  thereafter  until  all  is  paid, 
the  whole  to  bear  interest  at  the  rate  of  five  per  cent,  per  annum, 
payable  annually.  This,  I  believe,  meets  your  views  as  expressed 
in  your  last  letter  to  me. 

"If  there  should  be  anything  further  that  you  desire  to  say, 
or  have  me  do  in  regard  to  the  matter,  you  can  call  me  by  tele- 
phone, Main  No.  800,  Washington,  D.  C,  my  residence,  any 
morning  until  eleven  o'clock,  or  any  evening  after  five  o'clock. 

"Very  truly  yours,  etc., 

"J.    B.    FORAKER." 

[The  blank  in  this  letter  was  caused  by  the  omission  of  the 
name  of  J.  L.  Rodgers/J 

Then  come  in  regular  order  the  following: 

"New  York,  January  27,  1902.  _ 
"My  dear  Senator — Responding  to  your  favor  of  the  25th,  it 
gives  me  pleasure  to  hand  you  herewith  certificate  of  deposit, 
$50,000,  in  accordance  with  our  understanding.  Your  letter 
states  the  conditions  correctly,  and  I  trust  the  transaction  will  be 
successfully  consummated. 

"Very  truly  yours, 
"John  D.  Archbold." 
"Hon.  J.  B.  Foraker, 

"Washington,  D.  C." 

"Washington,  D.  C,  January  28,  1902. 
"John  D.  Archbold,  Esq., 
"26  Broadway, 

"New  York,  N.  Y. 
"Dear  Sir — I  write  to  acknowledge  the  receipt  of  your  letter 
of  the  27th  inst,  with  inclosure,  as  stated,  and  to  say  I  will  com- 
municate with  you  again  just  as  soon  as  the  transaction  can  be 
closed  up.     I  will  see  that  everything  is  done  as  agreed  upon. 

"Sincerely    thanking   you    for   what    you    have    done    in    this 
matter,  and  assuring  you  of  my  proper  appreciation  therefor, 

I  remain, 

"Very  truly  yours,  etc., 

"J.  B.  Foraker." 
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"Washington,  D.  C,  February  14,  1902. 
"John  D.  Archbold,  Esq., 
"26  Broadway, 

"New  York,  N.  Y. 
"My  dear  Mr.  Archbold — I  very  greatly  regret  to  have  to 
inform  you  that  the  proposed  transaction  at  Columbus  has  failed, 
at  least  for  the  present.  It  may  be  revived  later,  but  I  doubt  if 
I  shall  care  to  bother  about  it  any  more.  However  that  may  be, 
I  herewith  send  you,  with  many  thanks  for  your  kindness  in  the 
matter,  New  York  draft  for  $50,000,  payable  to  your  order,  as 
repayment  of  the  money  advanced  by  you  on  the  above-mentioned 
account.    Kindly  acknowledge  the  receipt  of  the  same  and  oblige, 

"Yours,  etc., 

"J.  B.  Foraker." 


[Since  the  foregoing  statement  was  published,  on  the  9th  day 
of  March,  1909,  the  following  letter,  which  had  been  misplaced 
on  my  files,  was  discovered  on  my  files,  but  out  of  its  proper 
place.  I  publish  it  here  now  as  an  insert  to  have  it  in  its  proper 
place  in  this  record : 

"26  Broadway,  New  York,  February  17,  1902. 
"My  dear  Senator — I  have  your  favor  of  the  14th,  with  the 
enclosure  as  stated,  and  am  very  sorry  to  hear  of  the  failure  of 
the  proposed  transaction.     With  kind  regards,  I  am, 

"Very  truly  yours, 
"John  D.  Archbold." 
"Hon.  J.  B.  Foraker, 

"Washington,  D.  C.'J 

If  Mr.  Hearst  had  read  these  accompanying  letters,  particu- 
larly that  from  Mr.  Archbold  of  January  21st,  and  my  letter  of 
February  14th,  returning  the  money,  he  would  have  known  that 
the  certificate  of  deposit  had  no  reference  whatever  to  the  Jones 
bill  or  any  other  bill.  They  were  near  enough  together  in  point 
of  time,  and  presumably  near  enough  together  on  the  files  to 
make  it  difficult  for  any  searcher  for  the  facts  and  the  truth  to 
miss  them  or  overlook  them. 

Mr.  Hearst  stated  in  his  speech  at  Columbus  that  the  letters 
had  been  furnished  him  by  a  "gentleman"  ( ?)  whose  name  he 
would  not  give  for  fear  the  Standard  Oil  Company  might  perse- 
cute him. 
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Perhaps  this  gentleman  did  not  find  these  missing  letters. 
Perhaps  if  he  found  them  he  did  not  furnish  them  to  Mr.  Hearst. 
In  any  event,  perhaps  the  omission  to  read  them  was  made 
because  if  read  they  would  have  defeated  the  object  to  be  accom- 
plished. However  that  may  be,  this  correspondence  surely  and 
conclusively  disposes  of  that  matter. 

THE  PRICE  BILLS. 

Until  now  I  have  not  made  any  statement  about  the  letter 
Mr.  Hearst  read  at  Columbus  from  Mr.  Archbold  to  me,  dated 
March  9,  1900,  calling  my  attention  to  two  bills  introduced  in  the 
Ohio  Legislature  by  Mr.  Price.  I  have  delayed  saying  anything 
about  this  letter,  because,  having  no  recollection  on  the  subject,  I 
have  been  trying  to  ascertain,  if  I  received  the  letter,  what  I  did 
with  it  or  did  on  account  of  it.  I  can  not  find  any  trace  of  such 
a  letter  on  my  files  or  of  any  answer  in  my  letter  book.  I  have 
not  been  able  to  communicaate  with  Mr.  Price,  who  introduced 
the  bills  mentioned,  but  he  has  stated  in  a  public  interview  that 
he  abandoned  the  bills  because  Governor  Nash  told  him  that 
Senator  Hanna  and  I  were  both  opposed  to  the  measures,  and 
that  we  feared  it  might  damage  President  McKinley's  interests 
in  the  national  campaign  upon  which  we  were  then  entering  if 
their  passage  should  be  insisted  upon. 

Mr.  Price's  statement  suggests  to  my  mind  that  in  all  prob- 
ability I  referred  the  letter  to  Governor  Nash.  I  do  not  know 
of  any  other  way,  if  I  ever  received  it,  to  account  for  its  absence 
from  my  files,  which  are  carefully  kept.  Such  a  disposition 
of  the  letter  would  be  in  accordance  with  what  is  usually  done 
with  all  such  communications. 

In  any  event,  I  know  that  I  took  no  action  with  respect  to  it, 
nor  on  my  own  motion  with  respect  to  any  other  bill  pending 
in  the  Ohio  Legislature  at  that  time  or  at  any  other  time  since  I 
became  a  member  of  the  Senate,  March  4,  1897. 

In  no  instance  since  that  date  have  I  sought  in  any  way  to 
influence  legislation  at  Columbus,  except  when  applied  to  for 
my  opinion  by  some  member,  as  has  happened  a  few  times,  and 
never  before  March  4,  1897,  except  only  by  arguments  before 
open  meetings  of  the  regular  committees.* 


*  See  letter  of  M.  W.  Hissey  printed  at  end  of  this  statement. 
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While  I  have  occasionally  heard  from  Mr.  Archbold  during 
the  period  that  has  elapsed  since  the  termination  of  my  employ- 
ment in  the  early  part  of  1901,  I  do  not  recall  receiving  any  letter 
from  him  except,  if  I  received  it,  the  one  relating  to  the  Jones 
bill,  which  had  any  reference  to  legislation  pending  in  Congress  or 
to  anything  with  respect  to  which  I  had  any  official  duty  to  per- 
form, until  he  wrote  me  the  letter  of  May  7,  1906,  proposing  a  re- 
employment with  respect  to  the  suits  and  prosecutions  threatened 
in  Ohio.  In  any  event,  he  never  addressed  me  on  any  subject, 
since  my  employment,  except  only  as  any  other  citizen  with, 
whom  I  was  acquainted  might  have  done,  and  there  was  never 
a  suggestion  from  him,  or  from  anybody  else,  that  I  was  under 
the  slightest  obligation  to  support  or  oppose  any  proposed  legis- 
lation on  behalf  of  that  company;  nor  was  there  ever  a  sugges- 
tion by  anybody  that  I  should  receive  any  compensation  or 
reward  of  any  kind  whatsoever  on  that  account. 

And  what  is  true  in  this  respect  as  to  the  Standard  Oil  Com- 
pany is  also  and  equally  true  as  to  every  other  trust,  corporation 
or  person.  Notwithstanding  what  the  President  says  in  his 
answer  to  Mr.  Bryan,  of  September  23d,  that  I  was  the  repre- 
sentative and  champion  and  defender  of  corporations  in  the 
Senate,  there  is  not  a  word  of  truth  in  any  such  statement, 
whether  made  by  him  or  anybody  else,  and  there  is  not  a  scrap 
of  evidence  that  can  be  produced  supporting  any  such  charge 
that  can  not  be  as  fully  and  satisfactorily  explained  as  has  been 
explained  the  letter  about  the  Jones  bill  and  the  proposed  pur- 
chase of  the  Ohio  State  Journal.'"     *     *     * 

Just  as  I  was  closing  the  foregoing  statement  I  received 
through  the  mail  unsolicited  the  following  letter  from  Mr.  M.  W. 
Hissey : 

"Columbus,  Ohio,  September  24,  1908. 
"Hon.  J.  B.  Foraker, 

"Cincinnati,  Ohio. 
"My  dear  Senator — Noticing  the  recent  newspaper  statement 
about  two  bills  relating  to  corporations  introduced  in  the  Ohio 
General  Assembly  in  the  year  1900  by  Hon.  Aaron  Price,  of 
Athens,  and  his  statement  that  they  were  presented  at  the 
request  of  the  late  Governor  Nash,  I  beg  to  state  that  I  was 
present  at  that  session  of  the  General  Assembly,  engaged  in 
watching  legislation;  that  I  personally  consulted  with  Governor 
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Nash  as  to  the  propriety  and  wisdom  of  these  bills  becoming 
laws,  and  he  agreed  with  me  that  it  was  not  wise  to  press  these 
measures  at  that  time,  and,  with  his  consent,  they  were  not 
passed. 

"I  had  no  consultation  with  you  in  this  matter,  and  final 
action  was  in  no  wise  influenced  by  you. 

"I  make  this  statement  in  justice  to  you  and  in  order  that 
history  may  be  clear  and  accurate.    With  best  wishes, 

"Yours,  etc., 

"M.  W.  Hissey." 

Mr.  Hissey  was  always  an  ardent  adherent  of  Senator  Hanna, 
and  "was  present  at  that  session  of  the  General  Assembly"  as 
he  states,  "engaged  in  watching  legislation,"  probably  at  the 
request  of  Senator  Hanna ;  certainly  not  at  my  request,  for  I 
never  at  any  time  had  anyone  present  at  any  session  of  any 
General  Assembly  "watching  legislation,"  or  for  any  other  pur- 
poses. 

Although  not  a  part  of  any  statement  of  mine,  it  is  so  con- 
firmatory that  I  here  insert  the  following  letter  from  Mr.  Price 
to  the  late  Judge  William  H.  West,  of  Bellefontaine: 

"Athens,  Ohio,  December  4,  1908. 
"Hon.  W.  H.  West, 

"Bellefontaine,  Ohio. 

"My  dear  Sir — Yours  was  received  to-day  and  noted,  and  I 
shall,  briefly  as  I  can,  comply  with  your  request. 

"House  Bills  469  and  500,  introduced  by  me  in  the  lower 
House  of  the  Ohio  Legislature  at  its  session  in  1900,  were  pre- 
pared by  the  late  ex-Governor  Nash  in  his  office,  and  were 
introduced  by  me  at  his  request.  They  were  known  and  de- 
nominated at  the  time  in  the  press  correspondence  and  elsewhere 
as  administration  measures,  and  embodied  the  ideas  of  the  late 
Governor  Nash  upon  the  subject  of  corporate  legislation.  All 
steps  taken  by  me  with  reference  to  these  bills  and  the  action  of 
the  committee  having  them  under  consideration,  and  the  action 
of  the  lower  House  upon  these  bills,  were  approved  by  the  then 
Governor  Nash,  in  advance,  at  all  times,  and  the  reason  he  gave 
me  for  not  pressing  these  bills  to  passage  at  that  session,  was, 
that  the  National  Republican  Administration  at  Washington  was 
opposed  to  the  entering  upon  such  legislation  at  that  particular 
time,  for  the  reason  that  it  would  jeopardize  the  electoral  vote 
of  Ohio  for  President  McKinley's  re-election  in  the  fall  of  1900 ; 
and  Governor  Nash  advised  me  that  for  this  reason  and  for  the 
good  of  the  party  at  the  ensuing  election,  he  felt  constrained  to 
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abandon  his  purpose  of  passing  these  bills  at  that  session  of  the 
Legislature,  and  he  did  so. 

"At  the  session  of  1902,  at  which  time  I  was  serving  my 
second  term  in  the  House,  the  substance  of  these  bills  came 
before  the  Legislature  of  Ohio,  in  the  Cole  and  Willis  laws, 
which  are  now  on  the  statute  books  of  Ohio.  The  Cole  law 
carries  a  tax  upon  the  gross  receipts  of  the  public  service  cor- 
porations, and  the  Willis  law  carries  a  tax  upon  the  paid-up 
capital  stock  of  private  corporations.  No  tax  was  embodied  in 
bills  469  and  500,  introduced  by  me,  and  the  tax  feature  was  an 
innovation  upon  the  original  ideas  of  the  late  Governor  Nash, 
as  he  embodied  his  ideas  in  the  bills  that  I  introduced  at  his 
request. 

"I,  as  reputed  author  of  these  bills,  and  as  Chairman  of  the 
Judiciary  Committee  of  the  House,  had  frequent  conferences 
with  Governor  Nash  while  they  were  before  this  committee,  and 
also  before  a  special  committee  created  by  the  House  to  consider 
them,  of  which  committee  I  likewise  was  chairman,  and  while 
they  were  upon  the  House  Calendar,  and  my  conduct  with  refer- 
ence thereto  was  directed  by  the  wishes  of  Governor  Nash,  and 
as  he  communicated  the  same  to  me;  and  the  action  of  both 
committees,  the  House  and  the  Senate,  upon  these  bills  had  his 
full  and  unqualified  approval  at  all  times. 

"At  no  time  did  Senator  Foraker  communicate  to  me,  either 
directly  or  indirectly,  by  any  means  whatever,  of  or  concerning 
these  bills,  but  the  late  Governor  Nash,  in  one  of  our  conferences 
advised  me,  that  the  late  Senator  Hanna,  on  the  preceding 
evening  by  telephone,  had  counselled  him  to  abandon  his  pur- 
pose of  passing  the  bills  at  that  session,  and  the  grounds  as  given 
them  by  the  Governor,  as  the  reason  for  Senator  Hanna's  re- 
quest, were  those  stated  above  by  me  in  this  letter ;  at  this  same 
conference,  I  was  informed  by  the  then  Governor,  that  Senator 
Hanna  had  stated  to  the  Governor  at  the  same  time,  that  he, 
Senator  Hanna,  had  sought  and  had  conference  with  Senator 
Foraker  in  Washington  with  reference  to  the  policy  of  the 
party  to  these  bills  at  this  session,  and  that  Senator  Foraker's 
judgment  was  in  accordance  to  that  expressed  by  Senator  Hanna 
to  the  Governor  over  the  telephone.  Outside  of  what  Governor 
Nash  said  to  me,  I  had  no  knowledge  whatever  of  the  attitude 
of  either  Senator  Hanna  or  Senator  Foraker  upon  the  bills  or 
the  policy  behind  the  bills. 

"After  this  conference  spoken  of  above,  I  understood  and 
knew  that  the  Governor  had  for  the  time  being  abandoned  his 
purpose  of  pressing  these  bills  at  that  session  for  passage,  but 
that  he  would  seek  to  have  them  enacted  at  the  next  session, 
which  he  did,  as  a  part  of  his  policy,  and  the  policy  of  the 
Republican  Party  of  the  state. 
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"This  he  declined  to  do  in  1900,  but  permitted  them  to  fore- 
shadow his  policy  of  the  session  of  1902,  when  the  substance  of 
both  bills  were  enacted  into  law,  where  they  are  found  to-day. 

"Very  truly  yours, 
"(Signed)     A.  E.  Price." 

It  will  be  noticed  that  according  to  Mr.  Price  the  statement 
made  to  him  by  Governor  Nash  was  that  Senator  Hanna,  with 
my  concurrence,  advised  the  postponement  of  his  bills.  All  I 
can  say  about  that  is  to  repeat  that  it  may  have  so  happened ;  but 
I  have  no  recollection  of  any  such  conversation  with  Senator 
Hanna,  and  I  have  nothing  on  my  files,  which  have  been  care- 
fully searched,  that  indicates  that  I  ever  received  any  such  a 
letter  from  Mr.  Archbold,  or  that  I  ever  did  anything  on  account 
of  it  if  I  did  receive  such  a  letter. 

Denver. 

At  Denver,  referring  to  me  and  my  answers,  Mr.  Hearst  said : 

"He  claimed  that  his  services  to  the  Standard  Oil  had  nothing 
to  do  with  national  legislation.  Then  I  produced  a  letter  from 
Mr.  Archbold,  in  which  Mr.  Foraker  was  asked  to  oppose  a 
United  States  bill  introduced  by  Senator  Jones,  of  Arkansas. 

"Now,  Mr.  Foraker  says  that  I  have  letters  which  will  prove 
the  innocence  of  his  Standard  Oil  connections. 

"I  assure  him  that  I  have  looked  through  my  collection  of 
letters  very  carefully  without  being  able  to  find  any  letters  of  that 
kind.  I  was  fortunate  enough,  however,  to  find  two  more 
letters  which  mention  large  additional  sums  of  money  sent  to 
him  by  the  Standard  Oil,  while  he  was  supposed  to  be  repre- 
senting the  people  in  the  United  States  Senate. 

"I  am  sorry  that  these  letters  are  not  the  kind  of  letters 
Mr.  Foraker  asked  for,  but  he  still  has  the  privilege  of  explain- 
ing whether  these  additional  payments  were  loans  or  gifts. 
Here  are  some  of  the  letters : 

"26  Broadway,  New  York,  December  11,  1900. 
"My  dear  Senator — Referring  to  our  telephonic  conversation 
of  to-day,  I  now  beg  to  inclose  you  certificate  of  deposit  to  your 
favor  for  $5,000. 


"To  Hon.  J.  B.  Foraker, 
"1500  Sixteenth  Street, 
"Washington,  D.  C." 

28 


"Truly  yours, 
"John  D.  Archbold." 


"26  Broadway,  New  York,  November  26,  1900. 
"My  dear  Senator — In  pursuance  of  our  understanding  in  our 
talk  over  the  telephone  to-day,   I  now  beg  to  inclose  you  cer- 
tificate of  deposit  to  your  favor  for  $10,000. 

"Truly  yours, 
"John  D.  Archbold." 
"To  Hon.  J.  B.  Foraker, 
"1500  Sixteenth  Street, 
"Washington,  D.  C." 

"I  have  already  read  letters  to  prove  that  Mr.  Foraker  re- 
ceived one  draft  for  $14,500  and  one  draft  for  $15,000  and  one 
draft  of  $50,000.  Mr.  Foraker  asserts  that  the  $50,000  check 
was  money  advanced  by  the  Standard  Oil  to  get  control  of  a 
newspaper  in  Ohio,  and  that  he  later  returned  that  money. 

"I  am  willing  to  believe  that  this  is  true,  but,  in  addition  to 
the  loan  of  $50,000,  he  received  payments  of  $44,500  which  were 
not  loans. 

"I  say  that  these  additional  letters  that  I  have  produced  do  not 
prove  Mr.  Foraker's  innocence,  but,  on  the  contrary,  they  go  to 
show  that  the  services  he  rendered  the  Standard  Oil  must  have 
been  very  effective  to  warrant  so  many  heavy  payments  in  such 
short  time." 

This  speech  appeared  in  the  newspapers  of  September  30, 
1908.     I  answered  as  follows : 


IV. 

[Published  October  2,   1908.] 

The  questions  in  this  whole  matter  in  which  the  public  is 
concerned  are : 

1.  Whether  I  was  employed,  which  was  never  concealed  or 
denied;  and 

2.  The  character  of  that  employment — whether  it  had  any 
relation  to  my  duties  as  Senator  or  influenced  me  in  any  manner 
in  regard  thereto. 

On  all  these  points  I  have  answered  fully  in  my  former  pub- 
lished statements. 

I  have  not  until  now  spoken  of  the  compensation  I  received, 
because  if  the  employment  was  improper  it  would  be  no  defense 
to  show  that  it  was  a  small  sum,  and  if,  on  the  other  hand, 
the  employment  was  proper  the  compensation  concerned  only 
the   company  and   myself — nobody  else.      If   my   former   state- 

29 


ments  are  true,  as  I  know  them  to  be,  the  employment  was 
entirely  proper  and  legitimate,  and,  therefore,  the  question  of 
compensation  is  one  I  do  not  feel  called  upon  to  discuss  with 
Mr.  Hearst. 

In  view,  however,  of  the  important  character  of  the  services 
rendered,  the  ability  of  the  company  to  pay,  and,  if  it  may  be 
considered,  although  unforeseen,  the  disagreeable  experience  to 
which  I  am  subjected,  I  think  it  would  be  difficult  for  Mr.  Hearst 
to  show  that  I  was  overpaid,  but  if  he  should,  that  would  be  a 
matter  for  the  company  to  complain  about  and  not  Mr.  Hearst. 

For  the  benefit  of  those  who  may  not  have  read  my  former 
statements,  I  repeat  that  my  employment  was  confined  to  the 
affairs  of  the  company  in  Ohio,  including  its  reorganization 
after  the  decision  of  our  Supreme  Court  dissolving  the  trust, 
and  that  it  was  ended  long  before  the  company  had  become  in 
any  way  the  object  of  legislation  by  Congress  or  the  subject  of 
attacks  of  any  kind  in  the  courts  or  otherwise  by  the  United 
States  Government,  and  before  any  such  legislation  by  Congress 
or  any  proceeding  by  the  United  States  Government  against  the 
company  was  proposed  or  foreseen,  and  that  such  employment 
has  never  been  renewed,  although,  as  heretofore  shown,  again 
tendered  and  declined  in  1906. 

If  I  did  not  have  a  right  to  accept  that  employment  I  should 
probably  be  criticized  for  having  been  for  years  employed  by 
the  Ohio  Traction  Company  on  the  ground  that  while  such 
employment  has  no  relation  to  my  duties  in  Congress,  yet  in 
some  way  now  unforeseen  the  company  may  be  subjected  here- 
after to  legislation  by  Congress  or  to  Federal  procedure  against 
it ;  or  perhaps  I  should  be  condemned  for  once  representing  the 
General  Electric  Company,  although  that  was  before  I  was 
elected  to  the  Senate,  or  the  Cincinnati  Telephone  Company,  by 
which  I  was  employed  for  many  years  before  and  for  some  time 
after  I  was  elected  to  the  Senate,  because  it  is  a  branch  of  the 
Bell  Telephone  Company,  and  these  companies — the  General 
Electric  and  the  Bell  Telephone  Company — have  now  been 
charged,  according  to  the  newspapers,  with  a  violation  of  the 
anti-trust  laws  and  are  to  be  civilly  and  criminally  proceeded 
against  by  the  Attorney-General  of  the  United  States. 

When  I  was  employed  by  the  Standard  Oil  Company  there 
was  no  more  knowledge  or  probability  of  that  company  being 
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legislated  about  by  Congress  or  proceeded  against  in  the  Federal 
courts,  so  far  as  anybody  was  then  aware,  than  there  was  and 
has  been  as  to  the  other  companies  named  at  the  times  when  I 
respectively  represented  them.  If  such  mere  possibilities  are  to 
bar  employment,  then  no  member  of  Congress  can  safely  act  as 
attorney  in  any  case,  and  everyone  should  immediately  close  his 
law  office.  No  such  rule  has  ever  heretofore  obtained,  and  there 
is  no  reason  why  any  such  rule  should  obtain.  All  lawyers  at 
least  fully  understand  that  when  a  professional  service  has  been 
rendered  and  has  been  paid  for  all  obligation  ceases  on  both 
sides,  and  that  no  lawyer  is  bound  by  reason  of  a  previous 
employment  to  show  any  favor  at  any  subsequent  time  as 
attorney,  public  official  or  otherwise  to  anyone  who  may  have 
been  his  client. 

Finally,  if  I  committed  any  offense  against  the  law,  let  some- 
body specifically  point  it  out  and  proceed  against  me.  The  courts 
are  open,  and  although  they  have  been  severely  criticized,  yet 
the  people  have  confidence  in  them  and  will  accept  and  be  satis- 
fied with  their  judgments.  If  there  be  any  just  basis  for  this 
reckless,  wholesale  defamation  and  attempted  assassination  of 
character,  let  it  take  some  tangible,  open  and  fair  form  of  pro- 
cedure, where  all  interested  can  appear  and  be  fully  heard." 

AT  EL  PASO. 
Mr.  Hearst,  according  to  my  recollection  and  the  newspaper 
clippings  I  have  before  me,  next  appeared  at  El  Paso,  Texas, 
October  2d,  and  there  made  an  attack  on  Senator  Bailey,  and 
renewed  his  attack  on  me,  but  without  producing  any  additional 
letters  or  documents.  So  far  as  I  am  aware  he  has  never  pro- 
duced any  new  or  additional  letter  or  document  since  his  Denver 
speech,  although  he  has  republished  a  number  of  the  letters 
repeatedly  in  connection  with  comments  intended  to  create  im- 
pressions favorable  to  the  conclusions  he  has  from  time  to  time 
announced ;  and  I  have  not  made  since  my  answer  to  his  Denver 
speech  any  public  statement  of  any  kind,  so  far  as  I  now  recall, 
in  answer  to  his  charges — not  that  I  was  "overwhelmed"  by 
documents  produced  and  driven  away  from  the  further  discus- 
sion of  the  matter,  but  because  what  Mr.  Hearst  had  said,  was 
in  my  opinion  fully  and  conclusively  answered  by  the  statements 
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In  his  El  Paso,  Texas  speech  he  was  reported  by  the  news- 
papers as  saying: 

"In  conclusion,  let  me  state  Mr.  Foraker's  explanation  of  the 
loan  he  secured  from  the  Standard  Oil.  He  declares  in  a  signed 
statement  that  he  borrowed  the  money  to  secure  control  of  a 
leading  newspaper  in  Ohio,  and  that  he  returned  the  money  later. 
/  believe  that  to  be  true." 

Of  course  he  believed  it  to  be  true ;  and,  of  course,  he  knew  it 
was  true  before  he  read  any  of  his  letters,  for  on  the  very  face 
of  the  letter  itself,  the  one  read  by  him,  it  was  made  perfectly 
clear  that  it  did  not  have  reference  to  any  legislation  pending  in 
the  Senate,  for  this  language  is  employed  by  Mr.  Archbold  in 
that  letter: 

"Your  letter  states  the  conditions  clearly,  and  I  trust  the 
transaction  will  be  successfully  consummated." 

This  language  would  have  been  sufficient  to  have  warned  any- 
body except  a  professional  muckraker,  who  was  intent  on  some- 
thing spectacular  for  his  own  notoriety  and  advancement, 
regardless  of  what  the  effect  might  be  upon  other  people. 

At  another  place  in  that  same  speech  he  was  reported  in  the 
newspaper  as  saying,  "that  I  received  fees  from  the  Standard  Oil 
Company  for  services  rendered  and  repaid  this  loan  of  $50,000." 
I  mention  what  he  said  at  El  Paso  only  for  the  purpose  of  show- 
ing that  it  had  not  yet  occurred  to  Mr.  Hearst  when  speaking  at 
El  Paso,  after  all  his  letters  had  been  published,  that  he  now 
publishes,  and  after  he  had  seen  all  my  answers  thereto,  that  I 
had  made  any  misstatement,  or  that  he  had  produced  any  letter 
that  convicted  me  of  falsifying,  much  less  that  he  had  driven  me 
from  the  field  of  discussion. 

Since  that  time,  if  I  may  repeat,  Mr.  Hearst  has  not  published, 
so  far  as  I  am  aware,  any  letter  from  me  or  to  me,  in  addition  to 
those  he  had  already  published  before  he  reached  El  Paso. 

This,  then,  was  the  state  of  the  record  with  respect  to  this 
matter  so  far  as  I  am  acquainted  with  it,  when  Mr.  Hearst 
commenced  publishing  his  magazine  articles,  in  which,  especially 
the  last,  he  repeats  the  charge  that  I  made  false  statements  in 
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answering  his  attacks  and  then  proceeds  to  again  specify  wherein 
and  in  what  manner  I  made  false  statements. 

I  have  already  quoted  the  language  employed  by  him  in  the 
October  number  of  his  magazine,  but  for  the  purpose  of  indi- 
cating clearly  the  charge  he  makes,  I  quote  again  from  what  I 
have  quoted,  as  follows : 

"It  has  been  the  custom  in  publishing  these  incriminating 
Standard  Oil  letters  not  to  make  public  at  once  all  the  documents 
involving  some  guilty  individual. 

"The  publication  of  a  small  part  of  the  documents  had  often 
had  the  good  effect  of  inducing  some  person  who  has  been 
exposed  to  make  explanations  which  are  false,  and  which  can  be 
approved  to  be  false  by  documents  not  yet  published. 

"This  occurred  in  the  case  of  Senator  Foraker.  Senator 
Foraker  declared  that  he  had  received  the  secret  certificates  of 
deposit  for  large  sums  from  Mr.  Archbold  in  return  merely  for 
legal  services.  Senator  Foraker  stated  that  he  had  not  per- 
formed, and  had  not  been  expected  to  perform,  any  act  in  his 
political  capacity,  as  Senator,  for  the  Standard  Oil  Company. 

"Thereupon  another  letter  was  published  from  Mr.  Archbold 
which  definitely  called  Senator  Foraker's  attention  to  a  bill 
introduced  by  Senator  Jones  in  the  Senate,  and  directed  Senator 
Foraker  to  use  his  best  efforts  to  defeat  Senator  Jones's  bill. 


"Thus  Senator  Foraker  established  a  reputation  not  only  as  a 
corruptionist,  but  as  a  falsifier." 

These  are  serious  charges,  but  in  the  light  of  the  record,  as 
well  as  in  fact,  they  are  downright  falsehoods.  The  letter  from 
Mr.  Archbold  about  Senator  Jones's  bill,  to  which  he  refers,  will 
bear  reproduction.     It  reads  as  follows : 

"26  Broadway,  February  25,  1902. 
"To  Hon.  T.  B.  Foraker, 

"Washington,  D.  C. 
"Dear  Senator — Again,  my  dear  Senator,  I  venture  to  write 
you  a  word  regarding  the  bill  introduced  by  Senator  Jones,  of 
Arkansas,  known  as  'S.  649,'  intended  to  amend  the  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monop- 
olies, etc.,  introduced  by  him  December  4th.  It  really  seems 
as  though  this  bill  is  very  unnecessarily  severe,  and  even  vicious. 
Is  it  not  much  better  to  test  the  application  of  the  Sherman  law 
instead  of  resorting  to  a  measure  of  this  kind?     I  hope  you  will 
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feel  so  about  it,  and  I  will  be  greatly  pleased  to  have  a  word  from 
you  on  the  subject.     The  bill  is,  I  believe,  still  in  committee. 


With  kind  regards, 


'Very  truly  yours, 

"John  D.  Archbold. 


It  will  be  noted  that  Mr.  Hearst  says  Mr.  Archbold  "directed 
Senator  Foraker  to  use  his  best  efforts  to  defeat  Senator  Jones's 
bill."  I  submit  that  the  language  of  Mr.  Archbold's  letter  does 
not  bear  any  such  construction,  but  that  it  is  simply  a  respectful 
communication,  such  as  every  Senator  and  every  member  of 
Congress  is  liable  to  receive  in  any  and  every  mail  that  comes 
to  him  in  the  course  of  his  service.  It  does  not  "direct,"  or 
even  request  me  to  defeat  the  bill.  Therefore,  if  I  ever  got  such 
a  letter,  of  which  I  have  no  recollection  and  of  which  I  have  been 
unable  until  now,  as  I  was  in  1908,  to  find  any  trace  on  my  files 
or  among  the  copies  of  my  own  letters,  there  is  nothing  in  the 
letter  itself  to  justify  the  claim  made  by  Mr.  Hearst  that  this 
letter  refuted  or  contradicted  in  the  slightest  any  statement  I 
ever  made  about  the  payment  of  money  or  about  anything  else. 
But  I  am  not  compelled  to  rely  on  the  statements  I  have  made 
that  the  payments  referred  to  were  on  account  of  legal  services 
rendered  under  a  perfectly  legitimate  employment. 

It  did  not  occur  to  me  when  I  made  my  former  statements, 
confirmed  by  Mr.  Virgil  P.  Kline,  a  Democrat  in  politics,  and  a 
man  of  the  highest  character,  ranking  for  years  with  the  leaders 
of  his  profession  in  this  state,  confirmed  also  by  a  letter  from 
Mr.  M.  F.  Elliott,  one  of  the  general  counsel  of  the  Standard 
Oil  Company,  in  co-operation  with  whom,  as  well  as  with 
Mr.  Kline,  and  Mr.  Dodd,  the  general  counsel  of  the  company, 
my  services  were  rendered,  saying  nothing  about  the  confirmation 
of  all  they  say,  by  Mr.  Archbold  that  any  further  proof  was 
necessary  to  satisfy  even  Mr.  Hearst. 

These  letters,  from  Mr.  Kline  and  Mr.  Elliott,  were  pub- 
lished at  the  time,  but  I  reproduce  them  now  for  convenient 
reference: 

"Cincinnati,  October  5,  1908. 
"Virgil  P.  Kline,  Esq., 
"Cleveland,  Ohio. 
"Dear  Sir — In  view  of  the  charges  of  Mr.  Hearst  and  the 
discussion  now  going  on  in  the  newspapers  as  to  the  character  of 

34 


my  employment  by  the  Standard  Oil  Company,  and  the  services 
I  rendered  under  such  employment,  I  would  be  glad  if  you  would 
write  me  in  regard  thereto,  and  give  me  permission  to  use 
your  letter  if  occasion  should  seem  to  require  it.  I  make  this 
request  because  I  was  employed  by  you  personally,  and  because 
you  are  entirely  familiar  with  the  scope  of  that  employment, 
the  services  rendered,  and,  in  short,  the  whole  subject,  and 
because,  under  the  circumstances,  I  prefer  that  you  rather  than 
myself  should  speak  on  these  points. 

"With  assurances  of  continued  regard,  I  remain, 

"Very  truly  yours,  etc., 

"J.  B.  Foraker." 


"Kline,  Tolles  &  Goff, 
"1215  Williamson  Building. 

"Cleveland,  Ohio,  October  6,  1908. 
"Hon.  Joseph  B.  Foraker, 
"Cincinnati,  Ohio. 

"My  dear  Sir — I  am  just  in  receipt  of  yours  of  the  5th  inst., 
asking  me  to  write  you  in  regard  to  your  employment,  with  per- 
mission to  use  my  letter,  if  occasion  should  seem  to  require. 
With  that  request  I  am  glad  to  comply. 

"In  December,  1898,  at  the  time  you  were  employed  by  me, 
there  was  pending  against  the  Standard  Oil  Company,  in  the 
Supreme  Court  of  the  State  of  Ohio,  very  serious  and  difficult 
litigation.  A  proceeding  in  contempt  had  been  instituted  by  the 
Attorney-General,  charging  that  company  with  having  wilfully 
violated  the  order  of  the  Supreme  Court  directing  it  to  with- 
draw from  the  trust  agreement.  The  company  had  answered, 
issues  had  been  made  up,  and  a  considerable  volume  of  testimony 
taken. 

"There  was  also  pending  against  the  Buckeye  Pipe  Line  Com- 
pany a  proceeding  in  quo  warranto,  charging  it  with  being  a 
member  of  a  trust,  in  violation  of  the  anti-trust  laws  of  the 
state,  also  a  like  proceeding  against  the  Ohio  Oil  Company  and 
the  Solar  Refining  Company,  and  one  of  a  like  character,  at 
that  time  I  think,  threatened  against  the  Standard  Oil  Com- 
pany, of  Ohio,  and  which  was  brought  in  January,  1899.  These 
were  so-called  constituent  companies  of  the  Standard  Oil  Trust. 

"These  bills  in  quo  warranto  were  all  filed  in  the  Supreme 
Court,  and  asked  for  the  revocation  of  the  charters  of  the  said 
several  corporations,  the  appointment  of  receivers  to  take  posses- 
sion of  the  properties,  and  the  dissolution  of  the  various  com- 
panies. Many  millions  of  dollars  of  property  were  thus  involved 
in  the  litigation  already  pending,  and  much  imperiled,  in  addition 
to  the  other  litigation  threatened. 
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"It  was  in  the  midst  of  these  difficult  cases,  with  the  very 
serious  consequences  incident  to  any  adverse  decision,  that,  with 
the  approval  of  my  client,  I  turned  to  you  for  assistance  and 
advice. 

"The  Standard  Oil  Company,  of  Ohio,  had  endeavored  in  good 
faith  to  comply  with  the  order  of  the  Supreme  Court.  The  trust 
certificate  holders  had,  by  a  resolution  passed  at  a  meeting  held 
in  New  York  in  March,  1892,  determined  not  only  that  the 
Standard  Oil  Company,  of  Ohio,  should  withdraw  from  the 
so-called  trust  agreement,  but  that  the  trust  itself  should  be 
dissolved,  and  the  trustees  had  entered  in  good  faith  upon  the 
policy  of   a  dissolution  and  a  winding  up  of  the  entire  trust. 

"Many  practical  difficulties  presented  themselves,  as  the  trust 
certificates,  of  a  par  value  of  more  than  ninety-seven  millions  of 
dollars,  were  held  everywhere  throughout  the  country,  had  been 
invested  in  by  savings  banks  and  trust  companies,  had  passed 
from  hand  to  hand  in  the  market  for  ten  years,  were  held  in 
large  and  small  amounts,  and  the  effort  to  give  the  trust  cer- 
tificate holders  a  legal  interest  in  the  stock  of  the  various  com- 
panies that  had  formerly  been  in  the  trust,  was  one  of  great 
difficulty. 

"I  had,  I  remember,  a  prolonged  interview  with  you  when  I 
first  met  you  in  connection  with  this  business.  Copies  of  the 
pleadings  in  the  contempt  case  were  shown  you  and  the  substance 
of  the  evidence  already  taken  narrated,  together  with  the  action 
of  the  certificate  holders  taken  at  the  meeting  and  the  course 
of  proceeding  of  the  trustees  carrying  out  the  purpose  of  the 
resolution  to  dissolve  the  trust,  and  a  little  later,  certified  copies 
of  the  voluminous  pleadings  in  the  four  cases  above  named,  and 
the  interrogatories  annexed  thereto,  directed  to  the  officers  of 
the  four  companies  above  named,  were  furnished,  and  the  his- 
tory of  each  one  of  those  companies  and  the  relation  of  each  to 
the  Standard  Oil  Company,  of  Ohio,  and  of  the  other  organiza- 
tions alleged  to  be  members  of  the  trust  (some  twenty  in 
number),  became  the  subject  of  investigation  at  once  by  you. 
The  importance  of  the  litigation  could  hardly,  from  the  stand- 
point of  the  Standard,  be  overrated. 

"The  company  in  Ohio  which  had  been  ordered  to  withdraw 
from  the  trust  agreement,  could  not  afford  to  permit  itself  to  be 
put,  nor  could  the  gentlemen  who  managed  it  permit  themselves 
to  be  put,  in  the  attitude  of  defying  the  law.  A  heavy  fine  might 
have  been  imposed,  a  receiver  might  have  been  appointed,  and 
the  vast  business  of  the  organization  irreparably  injured. 

"The  three  quo  zvarranto  cases  then  pending,  and  the  fourth 
one  threatened,  as  already  stated,  and  later  begun,  called  for 
most  drastic  action  upon  the  part  of  the  Supreme  Court  if  its 
judgment  should  be  adverse.  It  was  asked,  in  each  of  the  four 
quo  warranto  cases,  and  such  was  a  proper  prayer,  that  each  of 
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the  four  defendants  be  adjudged  to  have  forfeited  and  sur- 
rendered their  corporate  rights  and  franchises,  that  they  be 
dissolved,  and  that  the  court  appoint  trustees  to  wind  up  their 
affairs  and  distribute  their  property. 

"It  was  upon  a  realization  of  these  serious  and  disastrous  con- 
sequences, well  knowing  your  ability  as  an  attorney,  and  the 
respect  lawyers  and  courts  had  for  you  throughout  the  state,  that 
I  sought  your  service.  You  entered  at  once  actively  upon  the 
employment,  making  your  own  investigations  here  in  Ohio  and 
in  New  York,  holding  frequent  consultations  with  myself  and 
other  counsel  for  the  company,  in  Columbus,  Cincinnati,  New 
York  and  Washington.  Your  judgment  was  sought,  not  only  as 
to  what  had  been°done  by  the  Standard  Oil  Company,  of  Ohio, 
in  its  effort  to  withdraw  from  the  trust,  but  also  as  to  what 
form  of  future  organization  of  the  great  interests  of  this  com- 
pany, and  of  the  constituent  companies,  should  be  taken,  that 
they  might  not  be  open  to  any  further  attack. 

"For  more  than  a  year  testimony  was  taken  at  various  places, 
full  transcripts  of  that  evidence  furnished  you,  and  suggestions 
received  from  you  as  to  the  lines  upon  which  it  ought  to  be  met. 

"The  testimony  having  been  closed,  the  contempt  case  was 
finally  submitted  to  the  Supreme  Court,  and,  at  the  January 
term,  1900  (the  exact  date  I  do  not  have  before  me),  an  entry 
was  made  by  the  court,  finding  the  defendant  not  guilty  of  con- 
tempt and  dismissing  the  proceedings. 

"A  little  later,  the  four  ouster  cases  were  also  dismissed,  the 
dismissal  of  the  latter  cases  being  made  by  the  court  at  the  sug- 
gestion of  the  then  Attorney-General,  Judge  Sheets. 

"Your  employment  extended  over  a  period  of  more  than  two 
years,  during  which  time  I  was  repeatedly  in  consultation  with 
you,  and  there  was  no  phase  of  the  litigation  of  which  you  were 
not  fully  abreast  all  the  time,  and  your  counsel  was  fully  appre- 
ciated by  my  associate  counsel  and  by  my  client,  and  there  never 
was  a  particle  of  effort  upon  our  part  to  conceal  your  relation 
to  the  interests  we  represented. 

"So  far  from  the  attitude  of  the  company  being  one  of  a  desire 
to  evade  the  law  or  the  decree  of  the  court,  it  had  faithfully 
endeavored  to  comply  therewith,  and,  so  far  as  the  Valentine 
Trust  Law  was  concerned,  we  were  not  trying,  by  subterfuge  or 
indirection,  to  evade  it.  You  understood  perfectly  our  desire, 
and  co-operated  with  it,  to  put  these  large  properties  on  a  basis 
of  conformity  to  the  decree  of  the  court  and  of  the  law,  that 
they  might  be  safely  and  securely  held  by  their  owners. 

"Your  efforts  greatly  contributed  to  the  success  of  the  litiga- 
tion and  the  preservation  of  the  property  by  its  owners.  At  the 
time  of  your  employment  and  when  it  ceased,  as  it  did,  according 
to  my  recollection,  somewhere  about  the  first  of  January,  1901, 
there  was  no  intimation  from  any  source  whatever  of  criticism 
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or  attack  on  the  part  of  the  Federal  Government.  That  did  not 
come  for  more  than  four  years  afterwards,  and  so  far  as  I  know, 
and  I  have  been  intimately  in  touch  with  the  litigation  and 
troubles  of  the  company  for  twenty  years,  and  am  still,  nothing 
has  ever  been  asked  of,  or  accepted  by  you  inconsistent  with  your 
public  duties,  and  so  far  as  I  know  you  have  had  no  relation 
whatever  to  the  company,  as  an  attorney  or  otherwise,  for  more 
than  seven  years. 

"You  may  make  any  use  of  this  letter  you  see  fit. 

"With  kindest  regards,  I  am, 

"Very  truly  yours, 

"Virgil  P.  Kline." 


"Cincinnati,  Ohio,  October  8,  1908. 
"M.  F.  Elliott,  Esq., 

"New  York  City,  N.  Y. 
"Dear  Sir — I  herewith  enclose  a  copy  of  a  letter  from  me  to 
Mr.  Virgil  P.  Kline,  dated  October  5th,  and  his  answer  thereto, 
dated  October  6th.    These  letters  are  self-explanatory. 

"While  you  did  not  have  anything  to  do  personally,  so  far  as 
I  am  aware,  with  my  employment,  yet  you  were  familiar  at  the 
time  with  all  the  other  facts  stated  by  Mr.  Kline. 

"If  your  recollection  as  to  them  is  in  accord  with  his,  I  would 
be  very  much  obliged  if  you  would  write  me  a  letter  so  stating, 
and  give  me  authority  to  use  it  in  connection  with  Mr.  Kline's 
letter. 

"I  hope  you  will  not  think  I  am  imposing  upon  you  in  making 
this  request,  but  will  understand  that,  under  the  circumstances, 
I  naturally  hesitate  to  speak  of  either  the  character  or  value  of 
my  services. 

"Very  truly  yours,  etc  , 

"J.  B.  Foraker." 


"Standard  Oil  Company, 
"26  Broadway, 

"New  York,  October  12,  1908. 
"Hon.  J.  B.  Foraker, 

"Cincinnati,  Ohio. 
"Dear  Sir — I  am  in  receipt  of  your  letter  of  the  8th  inst., 
with  which  you  enclose  copy  of  letter  from  Hon.  V.  P.  Kline  to 
you  under  date  of  October  6,  1908. 

"I  was  associated  with  Mr.  Kline  in  the  cases  he  refers  to  in 
his  letter  and  know  that  the  statements  contained  in  his  letter 

are  true. 

"Yours  truly, 

"M.  F.  Elliott." 
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The  following  correspondence  also  confirms  Mr.  Kline's  state- 
ment : 

"New  York,  December  15,  1898. 
"Hon.  J.  B.  Foraker, 

"United  States  Senate, 
"Washington,  D.  C. 
"My  dear  Senator — I  enclose  under  separate  cover  to  your 
house  address,  the  Information  in  Contempt  filed  November  9, 
1897,  the  answer  of  the  company,  the  reply  thereto  with  inter- 
rogatories attached,  and  copy  of  the  answers  to  such  inter- 
rogatories made  by  Mr.  John  D.  Rockefeller.  These  documents 
will  put  you  in  possession  of  the  charge  and  the  facts  upon  which 
we  rely  to  meet  it. 

"If  you  should  like  to  see  me  after  your  return  to  Cincinnati, 
any  time  next  week,  I  will  be  glad  to  run  down.  This  matter  is 
so  important  and  pressing  that  we  do  not  desire  to  leave  any- 
thing undone. 

"I  thank  you  for  myself  and  the  gentlemen  whom  I  represent, 
for  the  very  cordial  and  appreciative  manner  in  which  you 
entered  into  the  business  we  committed  to  you. 

"With  the  highest  regard    for  yourself  personally,  I  am  always, 

"Yours  etc. 
"(Signed)   '  Virgil  P.  Kline." 

"Kline,  Carr,  Tolles  &  Goff, 
"Cuyahoga  Building. 

"Cleveland,  Ohio,  January  7,  1899. 
"Hon.  J.  B.  Foraker, 
"Washington,  D.  C. 
"Dear  Sir—*     *     *     On  Thursday  night   (January  5th)   the 
Attorney-General  began  a  new  suit  aginst  the  Standard,  and  it 
seems  he  would  not  have  done  this  if  he  had  not  had  pretty 
strong  intimations  from  the  court  that  the  first  one  would  be 
profitless.     I  inclose  you  a  clipping  from  the  Cleveland  Leader 
of  yesterday  morning,  which  will  give  you  the  substance  of  the 
last  petition. 

"If  you  should  desire  to  see  me  at  any  time  or  place,  I  will 
promptly  attend  you. 

"Very  respectfully  yours, 
"(Signed)     Virgil  P.  Kline." 

"Cleveland,  Ohio,  January  9,  1899. 
"Hon.  J.  B.  Foraker, 
"Washington,  D.  C. 
"Dear  Sir — I  inclose  herewith  a  copy  of  last  petition  filed 
against  The  Standard  Oil  Company.     You  will  observe  that  it 
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presents  many  questions  of  fact  upon  which  issue  can  be  taken. 
Our  answer  will  not  be  due  until  the  15th  of  February.  Consti- 
tutional questions  can  also  be  raised  on  the  cause  of  action  which 
charges  us  with  violating  the  Valentine  Anti-trust  law.  Any 
attempt  to  take  testimony  may  be  resisted  because  the  action  is 
one  seeking  to  enforce  a  forfeiture  and  penalty,  and,  therefore, 
defendant  is  not  obliged,  nor  are  its  officers,  to  criminate  itself. 
Besides,  under  Section  5103  of  the  Code,  this  being  an  action  to 
enforce  a  criminal  liability  or  penalty  in  part,  an  answer  may  be 
filed  which  need  not  be  sworn  to,  though,  of  course,  such  answer 
could  not  deny  admitted  facts  as  shown  by  former  pleadings  or 
by  the  evidence  already  in.  If  we  can,  therefore,  pass  success- 
fully the  present  danger  and  the  court  will  not  regard  it  neces- 
sary for  it  to  enforce  its  order,  I  think  we  can  handle  this  last 

suit. 

*  ******* 

"I  shall  be  glad  to  meet  you  at  Columbus  or  Cincinnati  any 
time,  the  earlier  the  better. 

"Very  truly  yours, 

"Virgil  P.  Kline. 
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"Standard  Oil  Company, 
"26  Broadway,  New  York,  January  20,  1899. 

"M.  F.  Elliott, 

"Attorney. 
"Hon.  J.  B.  Foraker, 

"United  States  Senate  Chamber, 
"Washington,  D.  C. 
"My  dear  Sir — Inclosed  please  find  copy  of  my  brief  on  the 
demurrer  filed  to  the  interrogatories  in  the  case  of  the  State  of 
Ohio  v.  The  Solar  Refining  Company.  We  use  the  same  brief 
in  the  three  cases.  It  was  really  prepared  for  the  Buckeye  case, 
as  you  will  see  from  reading  it.  As  you  very  likely  know,  the 
demurrer  is  to  be  argued  on  the  2d  of  February. 

"Yours  truly, 

"M.  F.  Elliott." 

"New  York,  February  13,  1899. 
"Hon.  J.  B.  Foraker, 

"Great  Southern  Hotel, 
"Columbus,  Ohio. 
"Steps  being  taken  to  compel  certificate  holders  to  surrender 
and  take  stock.  This,  as  explained  to  you,  must  be  done  quietly, 
that  the  value  of  such  certificates  in  the  hands  of  small  holders 
should  not  be  impaired.  We  appreciate  the  necessity  as  well  as 
the  difficulty,  and  in  good  faith  are  trying  to  accomplish  complete 
retirement.  "Virgil  P.  Kline/' 
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"Kline,  Carr,  Tolles  &  Goff. 

"Cleveland,  Ohio,  February  18,  1899. 

"Hon.  J.  B.  Foraker, 
"Washington,  D.  C. 

"Dear  Sir — I  wired  you  last  Monday  from  New  York,  after 
conference  with  Mr.  Rockefeller  and  Mr.  Elliott,  as  follows : 

"  'Steps  being  taken  to  compel  certificate  holders  to  surrender 
and  take  stock.  This,  as  explained  to  you,  must  be  done  quietly, 
that  the  value  of  such  certificates  in  the  hands  of  small  holders 
should  not  be  impaired.  We  appreciate  the  necessity  as  well  as 
the  difficulty,  and  in  good  faith  are  trying  to  accomplish  com- 
plete retirement.' 

"This  telegram,  I  may  say  to  you,  is  justified  by  what  is  being 
done,  the  effect  of  which  we  will  soon  realize. 

"Yesterday  we  produced  Mr.  Squires  before  the  commissioner, 
who  testified  that  the  books  called  for  were  in  his  custody  as 
secretary,  but  that  he  declined  to  produce  them,  giving  as  reasons 
that  the  action  was  one  which  involved  penalty  and  forfeiture, 
as  well  as  the  violation  of  a  criminal  statute  of  the  state,  and 
that  the  production  of  said  books  might  tend  to  incriminate  the 
corporation  and  its  officers,  as  well  as  himself  individually.  The 
commissioner  refused  to  commit  him,  but  will  certify  his  refusal 
to  the  court.     Three  ways  are  open  to  the  court : 

"First.  They  may  find  the  answer  and  refusal  of  the  witness 
to  be  entirely  sufficient  under  the  statutory  protection. 

"Second.  They  may  issue  an  order  to  show  cause  why  he 
should  not  be  attached  for  contempt. 

"Third.  Under  our  statute  a  motion  might  be  made  for  judg- 
ment by  default. 

"If  either  of  the  latter  two  alternatives  are  taken,  we  will,  of 
course,  have  an  opportunity  to  be  heard,  and  will  file  an  answer 
setting  up  our  constitutional  rights  and  raising  the  federal  ques- 
tion. On  that  hearing  the  court  might  think  better  of  their 
former  order,  and,  refusing  to  commit  for  contempt  or  enter 
judgment,  vacate  the  order  made ;  but  I  hope  they  will  find  that 
his  reasons  for  refusing  to  answer  are  entirely  satisfactory. 

"I  write  that  you  may  be  fully  advised  of  the  situation  to  date. 
No  doubt  our  people  will  communicate  with  you  next  week,  as 
Mr.  Elliott,  who  is  with  me,  and  myself,  have  been  discussing 
the  situation,  and  think  that  a  personal  interview  in  New  York 
would  be  desirable,  but  if  one  is  arranged,  it  will  be  done  by  our 
people  East. 

"Very  truly  yours,  etc., 

"Virgil  P.  Kline." 
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"26  Broadway,  New  York,  March  1,  1899. 
"Hon.  J.  B.  Foraker, 

"Dear  Sir — I  was  in  Columbus  Monday  and  Tuesday  with 
Mr.  Kline.  The  Attorney-General  took  the  testimony  of  Mr. 
Rice.  The  testimony  given  has  little,  if  any,  bearing  on  contempt 
case.  Our  cross-examination  adduced  the  fact  that  he  employed 
Flagg,  of  this  city,  and  Kinkead  for  the  purpose  of  securing  the 
bringing  of  the  contempt  proceedings,  and  that  in  company  with 
them  he  visited  the  Attorney-General  and  asked  him  to  institute 
the  proceedings,  and  that  after  such  conference  the  Attorney- 
General,  Rice  and  his  attorney  had  an  interview  with  certain  of 
the  judges  of  the  Supreme  Court,  and  it  was  determined  to  pro- 
ceed against  the  company.  The  fact  that  they  had  an  interview 
with  Supreme  Court  judges  was  a  great  surprise  to  us,  and  Rice 
told  that  fact  without  being  questioned  as  to  it  by  us. 

"Rice  also  admitted  that  he  at  one  time  offered  to  sell  his 
plant  to  the  Standard  Oil  Company  for  $25,000,  cash  in  hand, 
and  $5,000  annually  for  five  years,  and  that  in  1887  and  1890 
he  demanded  $250,000  in  hand  and  $50,000  annually  for  five 
years  for  this  same  plant,  being  ten  times  the  amount  he  had 
formerly  offered  to  sell  his  plant  for.  The  last  two  offers  were 
made  to  Mr.  Archbold.  I  thought  you  would  be  interested  to 
know  these  facts. 

"After  evidence  was  concluded,  Mr.  Kline  and  I  had  a  con- 
ference, and  we  think  it  very  desirable  that  you  be  in  Columbus 
early  on  Monday  next.  Our  people  here  are  very  anxious  that 
you  should  go. 

"The  following  matters  may  be  disposed  of  Tuesday  next: 
Demurrers  to  interrogatories,  habeas  corpus  and  Jennings  matter, 
and  motion  for  attachment  against  Squires  for  refusing  to  pro- 
duce books. 

"Respectfully, 

"M.  F.  Elliott/' 


"March  2,  1899. 
"M.  F.  Elliott, 

"26  Broadway,  New  York. 
"My  dear  Sir — I  write  only  to  acknowledge  the  receipt  of 
your  letter  of  yesterday,  and  to  say  that  I  will,  agreeably  to  its 
request,  be  in  Columbus  next  Monday,  unless  something  should 
arise  before  then  to  change  my  purpose.  I  shall  immediately, 
after  the  adjournment  of  Congress,  devote  myself  to  this  matter 
until  it  is  brought  to  a  conclusion. 

"Hastily  but  very  truly  yours, 

"J.   B.   FORAKER." 

42 


"Standard  Oil  Company, 

"26  Broadway,  New  York,  October  2,  1899. 
"Hon.  J.  B.  Foraker, 
"Cincinnati,  Ohio. 
"Dear  Sir — I  have  sent  you  to-day,  under  separate  cover,  copy 
of  brief  which  I  have  prepared  in  the  case  of  the  State  of  Ohio 
v.  Standard  Oil  Company,  in  contempt. 

"Yours  truly, 

"M.  F.  Elliott." 

"New  York,  February  7.  1900. 
"Hon.  J.  B.  Foraker. 

"When  will  you  be  in  Ohio?    Would  like  to  arrange  meeting 
with  you  soon  at  Columbus.    Answer  Cleveland. 

"V.  P.  Kline." 


Also  the  following  letter  from  S.  C.  T.  Dodd  to  J.  B.  Foraker, 
except  only  the  first  page,  which  could  not  be  found  on  the  files 
in  1908  or  since.  I  publish  the  part  of  it  I  have  only  to  show 
that  all  the  attorneys  of  the  company  were  not  only  conferring 
with  me,  but  also  in  correspondence  with  me  as  to  the  legal 
questions  and  difficulties  involved  in  the  litigation.  This  letter 
was  written  from  New  York,  and  bore  a  date  early  in  1899, 
probably  February  or  March. 

LETTER  IN  PART  FROM  S.  C.  T.  DODD,  COUNSEL  OF  STANDARD  OIL 
COMPANY  TO  J.  B.  FORAKER. 

the  letter  of  its  decree.  The  company  might  have  closed  its 
business,  but  that  would  have  thrown  hundreds  of  workmen  out 
of  employment  and  ended  an  important  industry  of  the  State  of 
Ohio,  and  even  then,  when  its  property  had  been  sold  and  its 
capital  ready  for  division  to  its  stockholders,  the  same  question 
would  have  arisen,  who  are  its  stockholders? 

"This  question  could  only  be  answered  by  the  trustees.  The 
beneficial  stockholders  of  the  Standard  Oil  Company  were  those 
who  held  certificates  of  Standard  Oil  Trust,  and  only  the  trustees 
could  inform  the  company  who  they  were  and  the  extent  of  their 
interests. 

"It  may  seem  to  you  that  the  trustees  could  have  furnished  the 
names  of  the  holders  of  trust  certificates  with  the  amount  of 
their  interest  to  the  Standard  Oil  Company,  and  the  company 
could  have  issued  its  stock  and  scrip  for  fractional  shares  to  the 
persons  named  at  once. 
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"This  plan  was  considered,  but  the  trust  certificates  were  being 
sold  every  day  and  the  trustees  could  not  tell  who  were  the 
owners  of  trust  certificates  at  any  given  time.  That  could  be 
ascertained  by  production  of  the  certificates.  Beside,  this  plan 
would  have  left  the  trust  in  existence  and  the  trust  certificates 
outstanding,  without  anything  to  show  on  their  face  that  a  portion 
of  the  trust  property  had  been  surrendered.  It  would  have  made 
serious  complications  between  vendors  and  vendees,  pledgors  and 
pledgees  of  the  stock,  and  still  more  serious  difficulty  between 
the  holders  of  certificates  and  their  trustees. 

"The  most  serious  consideration  was  given  to  the  matter.  1 
called  to  my  aid  the  best  counsel  to  be  obtained,  and  no  plan 
seemed  as  feasible  as  an  absolute  dissolution  of  the  trust  in  the 
mode  provided  by  the  agreement  creating  the  trust,  the  plan  set 
forth  in  a  little  pamphlet  which  I  send  you.  It  was  adopted  in 
good  faith  with  the  intent  not  only  of  withdrawing  the  Standard 
Oil  Company  from  the  trust,  but  of  withdrawing  all  companies 
from  it.  The  trustees  were  to  assign  their  legal  title  to  the  stocks 
to  the  several  owners  of  the  equitable  title,  who  then  would  have 
the  right  to  demand  their  corporate  stocks.  When  the  stocks 
were  delivered,  the  trust  certificates  were  canceled  and  the  trans- 
action closed. 

"When  you  remember  that  certificates  were  outstanding  to 
the  extent  of  nearly  one  hundred  millions  of  dollars,  it  is  obvious 
that  their  exchange  into  corporate  stocks  could  not  be  made  in 
a  month  or  a  year.  They  were  in  the  hands  of  thousands  of 
people  who  lived  in  all  parts  of  the  world.  But  it  was  believed 
it  could  be  done  in  a  reasonable  time.  The  heaviest  owners  were 
appealed  to,  and  a  majority  of  the  stocks  were  soon  exchanged 
because  very  few  men  held  the  majority.  It  was  supposed  others 
would  rapidly  follow  their  lead,  as  those  who  did  exchange  were 
closely  connected  with  the  business,  and  it  was  supposed  others 
would  desire  to  place  themselves  in  the  same  situation  as  those 
who  managed  the  business.  And  then  it  was  believed  that  the 
fact  that  those  who  did  not  exchange  had  no  vote  nor  voice  in 
the  management  of  the  business  would  soon  induce  them  to  come 
in  and  take  their  stock  certificates.  There  were,  however,  im- 
pediments that  we  had  not  sufficiently  counted  upon.  The  person 
who  surrendered  a  trust  certificate  had  to  accept  in  lieu  thereof 
certificates  of  stock  in  twenty  companies.  If  their  holdings  were 
small,  their  exchanged  stocks  would  be  largely  of  fractional 
shares.  For  these  twenty  certificates,  either  in  block  or  sepa- 
rately, there  was  no  market,  neither  could  one  be  created.  Banks 
would  not  take  them  as  collateral.  As  a  permanent  investment 
they  were  equal  to  the  trust  certificates.  As  a  merchantable 
investment,  they  were  not  acceptable.  Consequently,  holders  of 
trust  certificates  simply  refused  to  exchange.  Strenuous  efforts 
have  been  made  by  the  liquidating  trustees  to  induce  the  exchange, 
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without  any  effect  whatever  on  small  holders.  Large  holders 
have  come  in,  and  to-day  about  75  per  cent,  of  the  trust  cert- 
ificates are  canceled,  5  per  cent,  to  10  per  cent,  more  may  yet  be 
obtained  by  continued  exertion,  but  15  per  cent,  to  20  per  cent, 
is  in  the  hands  of  thousands  of  small  owners.  They  can  not  be 
persuaded  to  make  the  exchange.  They  plead  that  their  stock  is 
pledged;  that  they  must  have  marketable  securities;  that  they 
will  not  accept  fractional  shares,  etc. 

"It  is  a  mistaken  notion  that  the  liquidating  trustees  are  not 
anxious  to  conclude  the  liquidation  of  the  trust.  It  is  a  burden 
and  not  a  benefit  to  them.  They  are  not  owners  of  nor  dealers 
in  trust  certificates.  They  charge  nothing  for  their  services.  The 
trust  serves  no  purpose  of  holding  the  companies  together;  that 
is  done,  so  far  as  it  is  done,  by  their  ownerships  of  a  majority  of 
the  corporate  stocks.  They  vote  as  such  owners,  and  do  not  vote 
on  trust  stocks.  Their  supervision  of  the  companies  is  as  stock- 
holders, and  not  trustees.  They  would  gladly  see  the  end  of  the 
liquidation. 

"Is  there  no  way  of  forcing  the  exchange  of  the  remainder  of 
the  certificates?  There  undoubtedly  is,  and  it  has  often  been 
considered.  The  trustees  can  give  notice  that  after  a  certain  date 
they  will  not  receive  and  distribute  dividends  to  the  holders  of 
trust  certificates.  It  sounds  simple,  but  consider  what  it  involves. 
The  25  per  cent,  outstanding  represents  a  par  value  of  nearly 
$25,000,000,  and  a  market  value  of  nearly  $125,000,000.  This 
is  in  the  hands  of  over  three  thousand  small  holders,  workingmen, 
widows  and  orphans.  It  represents  all  they  have — the  earnings 
of  a  life  time  in  many  cases.  Holders  would  wish  to  sell,  and 
there  would  be  no  market  under  the  circumstances.  The  trustees 
shrink  from  such  a  responsibility  and  defer  it  as  long  as  possible. 
I  foresee  the  fact  that  the  courts  may  some  day  compel  it.  But 
even  courts  will  shrink  from  such  a  responsibility.  It  has  been 
suggested  that  the  trustees,  being  men  of  great  wealth,  could  buy 
in  the  outstanding  certificates.  All  mortal  men  have  their 
weaknesses,  and  I  have  sometimes  thought  the  temptation  to  give 
such  a  notice  and  then  buy  trust  certificates  at  panic  prices  might 
influence  some  men.  I  am  glad  to  say  for  my  clients,  whatever 
their  weaknesses,  the  desire  to  protect  the  smallest  stockholder 
is  paramount.  There  has  never  been  any  inside  speculation  or 
favoritism,  and  I  am  satisfied,  never  will  be. 

"But  the  time  has  come  that  some  attempt  must  be  made,  and 
what  plan  to  adopt  that  shall  secure  liquidation  of  the  trust  and 
do  the  least  injury  to  the  certificate  holders  is  a  disturbing 
problem  in  regard  to  which  the  counsel  upon  whom  largely  the 
responsibility  rests,  needs  all  the  aid  which  business  and  legal 
minds  can  give.  I  am  often  asked  why  not  do  as  so  many  others 
are  doing,  form  a  New  Jersey  corporation  which  may  purchase 
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stocks  and  exchange  the  stock  of  that  one  company  for  the  stocks 
of  the  present  twenty  companies  in  all  cases  where  it  is  desired  by 
holders.  This  would  undoubtedly  obviate  the  present  objections 
to  surrender  of  trust  certificates.  It  would  eliminate  fractional 
shares  and  would  give  holders  a  marketable  and  pledgable  cer- 
tificate. I  am  satisfied  that  if  this  policy  was  announced  it  would 
avert  a  panic  when  the  notice  is  given  that  dividends  will  no 
longer  be  distributed.  But  from  a  legal  point  of  view  is  it  prac- 
ticable? Would  not  Attorney-General  Monnett  continue  his 
attacks  under  the  semi-insane  anti-trust  laws  which  prevent  two 
men  from  uniting  their  interests  so  as  to  preclude  free  and 
unrestricted  competition  between  themselves?  A  case  is  now 
pending  before  the  United  States  court,  and  will  be  argued  in 
April,  to  test  the  constitutionality  of  these  laws.  Until  they  are 
declared  unconstitutional,  lawyers  are  working  in  the  dark,  for 
all  association  from  a  partnership  up,  is  penal. 

"I  have  written  at  tiresome  length  to  bring  before  you  some  of 
the  problems  which  trouble  me,  and  if  you  can  give  me  any 
helpful  suggestion,  you  know  how  gladly  I  will  avail  myself  of  it. 

"Yours  truly, 

"S.  C.  T.  Dodd." 


As  stated,  the  first  page  of  this  letter  from  Mr.  Dodd  is  miss- 
ing. We  were  unable  to  find  it  in  1908  when  Mr.  Alden  found 
the  other  pages  of  the  letter  and  we  have  been  unable  to  find  it 
since. 

The  following  paragraph  of  a  letter  from  Mr.  Alden  shows 
that  he  made  a  diligent  but  unsucessful  search  for  it. 


"United  States  Senate, 
"Committee  on  Pacific  Islands  and  Porto  Rico. 

"October  12,  1908. 
"Dear  Senator — I  received  this  morning  your  two  letters  of 
the  10th  instant,  and  one  from  Mrs.  Chenoweth  of  the  same  date. 
I  have  just  returned  from  your  house,  where  I  went  through 
the  front  and  back  of  every  file,  as  Mrs.  Chenoweth  suggested, 
during  the  year  1899,  as  well  as  looking  carefully  again  through 
the  file  boxes  for  February  and  March  of  that  year  for  the  miss- 
ing sheet  of  the  Dodd  letter.  I  have  failed,  I  am  sorry  to  say, 
to  find  anything.     When  I  discovered  the  letter  at  first,  I  looked 

very  thoroughly  for  the  first  page. 

******** 

"Very  truly  yours, 

"C.  E.  Alden." 
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Additional  letters  to  and  from  Mr.  Archbold. 

Cotemporaneously  with  this  correspondence  with  the  attor- 
neys of  the  Standard  Oil  Company  I  received  and  answered  a 
number  of  letters  from  Mr.  Archbold,  of  which  the  following 
are  copies : 


"26  Broadway,  New  York,  January  20,  1899. 
"My  dear  Senator — I  have  your  very  kind  note  of  the  18th, 
for  which  please  accept  thanks.  I  am  sure  that  you  will  watch 
carefully  every  phase  of  the  matter,  and  will  leave  nothing 
undone.  We  may  want  to  talk  with  you  regarding  a  special 
feature  of  the  case  within  the  next  week  or  so.  Will  it  be  at 
all  possible  for  you  to  come  here  for  a  short  interview? 

"Very  truly  yours, 


"Hon.  J.  B.  Foraker, 
"Senate  Chamber, 

"Washington,  D.  C." 


'Jno.  D.  Archbold. 


"January  21,  1899. 
"John  D.  Archbold,  Esq., 
"26  Broadway, 

"New  York  City,  N.  Y. 
"Dear  Sir — Answering  your  note  of  yesterday,  I  infer  that 
there  is  no  special  haste  about  the  interview  you  desire  to  have, 
and  I  will  try  to  be  in  New  York  some  day  the  last  of  the  week, 
possibly  about  Saturday.  If  this  is  not  early  enough,  please 
advise  me. 

"Very  truly  yours,  etc., 

"J.  B.  Foraker." 


"26  Broadway,  New  York,  January  26,  1899. 
"My  dear  Senator — I  have  your  kind  and  satisfactory  favor  of 
the  24th,  which  interests  us  greatly.  Our  attorneys  are  so  occu- 
pied with  other  matters  this  week  that  we  conclude  the  question 
of  the  special  discussion  in  which  we  desired  you  to  take  part  will 
have  to  go  over  until  next  week.  I  will  advise  with  you  in 
advance  as  to  a  day  on  which  it  will  be  possible  for  you  to  be 
here. 
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"We  will  await  the  further  progress  of  events  in  the  Ohio 
situation  with  great  interest. 

"Very  truly  yours, 

"Jno.  D.  Archbold." 
"Hon.  J.  B.  Foraker, 

"1500  Sixteenth  Street, 
"Washington,  D.  C." 


"26  Broadway,  New  York,  February  23,  1899. 

"My  dear  Senator — We  would  greatly  like  to  have  you  be  here 
on  Saturday  forenoon,  if  you  can,  for  a  discussion  of  the  special 
matter  to  which  reference  has  been  made  at  various  times  in  our 
talks.  It  is  not  probable  that  Mr.  Kline  can  be  here,  but  Mr.  Dodd 
and  Mr.  Elliott  will,  and  we  think  Mr.  Kline's  presence  not 
absolutely  necessary. 

"Will  you  be  good  enough  to  telegraph  me  to-morrow  whether 
you  will  be  here  on  Saturday,  and  oblige, 

"Yours  truly, 


'Hon.  J.  B.  Foraker, 

"1500  Sixteenth  Street, 
"Washington,  D.  C." 


'Jno.  D.  Archbold." 


"December  21,  1899. 


"John  D.  Archbold,  Esq., 
"26  Broadway, 

"New  York  City. 

"My  dear  Mr.  Archbold — I  assume  that  you  are  being  kept 
informed  as  to  the  situation  in  Columbus,  or  at  least  as  to  what 
has  been  done  there.  If  so,  you  are  not  only  aware  of  the  decision 
of  the  court,  dismissing  the  bribery  case,  but  also  of  the  outbreak 
of  the  Attorney-General  and  his  assistant,  in  the  form  of  an  inter- 
view to  the  Cincinnati  Enquirer  of  yesterday.  These  statements 
are  so  vicious  and  reckless  that  they  have  excited  some  appre- 
hension as  to  how  they  will  affect  the  court  with  the  people,  and 
as  a  further  result,  there  is  some  concern  as  to  whether  or  not 
there  will  not  be  some  answer  made.  They  are  so  clearly  libelous 
as  to  warrant  almost  any  kind  of  step.  At  the  same  time  it  may 
be  best  to  pay  no  attention  to  this  expiring  complaint.  It  is  my 
impression  that  nothing  more  will  be  done  until  after  the  new 
Attorney-General  comes  into  office. 

"I  write,  calling  your  attention  to  all  this,  only  that  you  may 
have  the  attorneys  of  the  company  give  consideration  to  the 
question  whether  or  not  it  is  advisable  for  them  to  take  any 
notice  of  what  Mr.  Monnett  is  now  saying. 
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"The  following  is  reported  to  me  as  the  substance  of  a  remark 
made  by  a  gentleman  who  knows  as  to  what  the  court  is  likely 
to  do,  viz. :  'Delay  until  the  case  that  has  gone  up  from  Texas 
to  the  United  States  Supreme  Court,  involving  the  points,  or 
many  of  the  essential  features  of  the  Valentine  law,  shall  have 
been  decided.  In  this  connection  impression  was  made  that  it 
would  be  needless  to  hasten  an  opinion  on  the  very  points  in- 
volved in  the  case  from  Texas  that  would  now  soon  be  decided  in 
the  highest  court — that  the  better  way  would  be  to  wait  a  time 
anyway  for  that.' 

"Very  truly  yours,  etc., 

"J.   B.    FORAKER." 

"26  Broadway,  New  York,  December  22,  1899. 

"My  dear  Senator — I  have  your  favor  of  yesterday,  for  which 
please  accept  thanks.  Of  course,  we  have  been  very  greatly 
interested  in  the  decision  of  the  court  in  the  bribery  case,  and, 
in  itself,  it  is  very  satisfactory.  We  are  noting  with  great 
interest  the  expressions  of  the  Attorney-General  and  his  assistant, 
and  will  very  carefully  consider  the  question  as  to  the  advisability 
of  taking  some  action.  It  looks  to  us,  however,  as  though  the 
real  serious  grievance  is  now  on  the  part  of  the  gentlemen, 
Messrs.  Highland  and  Squires,  the  latter  an  insurance  man  (in 
no  way  related  to  the  Mr.  Squire  of  our  company),  whom  they 
now  name  as  the  parties  approaching  them.  They  couple,  also, 
with  them,  the  name  of  a  Mr.  Haskell,  whom  we  do  not  even 
know.  It  would  seem  as  though  these  parties,  or  some  of  them, 
would  feel  like  bringing  the  matter  to  an  issue. 

"We  note,  with  great  interest,  your  suggestion  that  the  Ohio 
court  may  await  the  action  of  the  United  States  Supreme  Court 
in  the  Texas  court,  as  affecting  the  Ohio  Valentine  law.  I  can 
understand  that  there  may  be  many  points  of  similarity,  but  if, 
on  its  merits,  the  Ohio  case  could  be  decided  favorably,  it  would 
be  very  desirable. 

"Very  truly  yours, 

"Jno.  D.  Archbold." 


'United  States  Senate  Chamber, 


"t 


"Washington,  D.  C,  May  13.  1900. 
'Dear  Sir — I  have  a  note  saying  the  enclosed  is  based  on 
information  that  came  to  the  correspondent  'from  Judge  Burke 
through  the  ex-Attorney-General,  both  of  whom  are  said  to  hold 
the  positive  view  or  opinion  expressed  in  this  Columbus  special.' 
I  send  it  for  what  it  may  be  worth.  It  is  partially  true  accord- 
ing to  the  information  I  have  from  other  sources. 
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"I  shall  try  to  be  in  Ohio  before  or  about  the  23d. 
"How  many  trust  certificates  are  still  outstanding?    It  may  be 
important  for  me  to  know. 

"Very  truly,  etc., 

"J.  B.  Foraker." 
"John  D.  Archbold,  Esq., 
"26  Broadway, 
"New  York." 


The  "Columbus  Special"  mentioned  in  this  letter  was  as 
follows : 

"Columbus,  Ohio,  May  10,  1900. 

"The  Standard  Oil  litigation,  which  has  occupied  the  attention 
of  the  Supreme  Court  of  the  state  for  the  past  eight  years,  will 
come  to  an  end  on  the  23d  of  this  month.  It  is  anticipated  that 
the  Supreme  Court  will  then  dismiss  the  cases  against  the  trust, 
and  the  long  fight  between  the  state  and  it  will  be  ended.  Further, 
the  Standard  will  emerge  winner  at  every  point,  for,  by  a  clever 
ruse  it  will  have  succeeded  in  complying  with  the  instructions 
of  the  court,  and  at  the  same  time  saving  itself  from  any  damage 
which  might  be  supposed  to  result  from  such  compliance. 

"The  patience  of  the  members  of  the  Court  is  practically 
exhausted,  however,  and  it  has  been  intimated  to  the  officers  of 
the  trust  that  the  order  of  the  court  must  be  complied  with  forth- 
with. Therefore,  a  clever  evasion  has  been  determined  upon. 
The  officers  of  the  trust  have  determined  upon  calling  in  the 
trust  certificates  and  replacing  them  with  shares  of  stock  in  the 
new  Standard  Oil  Company,  which  was  recently  incorporated 
under  the  laws  of  New  Jersey." 

"May  15,  1900. 
"Hon.  J.  B.  Foraker, 

"United  States  Senate  Chamber, 
"Washington,  D.  C. 
"Dear  Sir — Your  favor  of  the  13th  to  Mr.  Archbold  is  re- 
ceived. Mr.  Archbold  is  away  for  a  week,  and  in  his  absence  I 
beg  to  say  that  of  the  total  of  $97,500,000  Standard  Oil  Trust 
Certificates,  all  have  been  surrendered,  excepting  thirty-six 
shares,  which  stand  in  the  names  of  six  different  individuals.  A 
couple  of  these  parties  are  in  Europe,  one  or  two  are  dead,  and 
the  others  decline  to  surrender  their  certificates,  though  they 
have  been  urged  to  do  so. 

"Yours  very  truly, 

"F.  Q.  Barstow. 
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"26  Broadway,  New  York,  November  8,  1900. 

"My  dear  Senator — Mr.  Kline  is  with  us  here  to-day,  and  we 
have  had  a  careful  talk  regarding  our  various  cases  before  the 
Ohio  court.  It  sems  quite  clear  to  us  that  a  course  of  action 
which  we  have  discussed,  should  be  pursued.  Mr.  Kline  would 
like  to  present  the  matter  to  you,  and  will  go  to  Cincinnati  any 
day  next  week  that  you  will  name,  for  the  purpose  of  conferring 
with  you.  We  hope  that  your  view  will  accord  with  ours  as  to 
the  wisdom  of  the  course  outlined,  and,  if  it  does,  I  beg  to 
bespeak  your  vigorous  co-operation. 

"Will  you  kindly  advise  Mr.  Kline  at  Cleveland  as  to  a  day 
next  week,  as  early  as  possible,  on  which  it  will  be  agreeable  for 
you  to  see  him? 

"With   congratulations    over   the   magnificent   election    result, 

I  am, 

"Very  truly  yours, 
"Hon.  J.  B.  Foraker,  "Jno.  D.  Archbold." 

"Carew  Building, 

"Cincinnati,  Ohio." 

"Cincinnati,  Ohio,  November  10,  1900. 
"John  D.  Archbold,  Esq., 
"26  Broadway, 
"New  York. 
"Dear  Sir — Your  letter  of  the  8th  instant  reaches  me  just  as  I 
am  starting  for  Washington.     I  want  to  go  from  there  Monday 
to  Philadelphia  to  attend  to  some  business  in  that  city.     I  shall 
probably    return    from    Philadelphia    to    Washington    Tuesday 
afternoon,  and  shall  leave  there  for  Columbus,  Wednesday  after- 
noon, or  that  night,  to  argue  a  case  in  the  Supreme  Court  on 
Friday,  the    16th.     I  could  meet   Mr.  Kline  Thursday  evening 
or  Friday  after  I  am  through  with  my  argument.     Please  com- 
municate with  him  and  advise  me  at  Washington,  Wednesday 
morning,  when  and  where  to  expect  him.     I  shall  probably  come 
from  Columbus  back  here  to  Cincinnati  for  a  few  days  before 
returning  to  Washington  for  the  winter.     I  think  everything  is 
in  a  reasonably  satisfactory  situation,  but  I  have  been  so  occupied 
with  the  campaign  that  I  am  not  as  fully  informed  as  to  present 

conditions  as  I  should  be. 

******** 

"Very  truly  yours,  etc., 

"J.  B.  Foraker." 

Other  letters  of  similar  character  might  be  published  if  it  were 
necessary,  but  they  would  only  add  to  the  length  of  a  statement, 
already  longer,  perhaps,  than  it  should  be.  For  the  same  reason 
I  omit  to  print  many  documents  of  a  legal  character. 
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It  is  indicative  of  the  work  we  did  that  it  covered  the  full 
period  of  two  years;  that  it  not  only  involved  the  reorganization 
of  the  company  and  the  defense  of  the  company  and  its  officers 
against  the  proceedings  for  contempt,  but  that  it  also  involved  the 
proceedings  for  the  production  of  the  books,  proceedings  against 
the  company  upon  the  charge  of  bribery,  and  the  defense  of  the 
Standard  Oil  Company,  The  Ohio  Oil  Company,  the  Buckeye 
Pipe  Line  Company,  and  the  Solar  Refining  Company  in  quo 
warranto  suits  that  were  brought  after  my  employment.  All 
these  corporations  were  threatened  with  receiverships,  dissolu- 
tion, forfeiture  of  charters  and  final  distribution  of  assets, 
amounting  in  value  to  hundreds  of  millions  of  dollars. 

There  was  something  to  do  in  the  cases  almost  every  day 
during  this  period  of  two  years.  We  were  ultimately  successful 
in  every  case,  although  there  were  a  number  of  adverse  decisions 
on  interlocutory  matters. 

The  record,  testimony  and  briefs  amounted  to  more  than 
two  thousand  pages  of  printed  matter.  I  prepared  a  number 
of  briefs  on  different  points;  one  alone  of  over  one  hundred 
pages.  During  this  period  counsel  had  numerous  conferences — 
some  in  Cincinnati,  some  in  Columbus,  some  in  Washington, 
some  in  New  York. 

There  was  never  at  any  time  any  concealment  of  my  employ- 
ment or  any  thought  of  keeping  the  knowledge  thereof  from 
anybody. 

The  following  unfriendly  statement  made  by  Attorney-General 
Monnett  in  an  interview  published  after  Mr.  Hearst's  attack  upon 
me  is  conclusive,  or  at  least  should  be,  on  that  point.  Mr.  Mon- 
nett said: 

"In  January,  1899,  I  stopped  at  the  Arlington  Hotel  in  Wash- 
ington the  day  before  I  appeared  in  the  United  States  Supreme 
Court  in  suits  against  the  National  Bank  of  Chicago.  I  found 
a  card  in  my  box  after  being  there  a  short  time  from  Senator 
Foraker,  asking  me  to  call  at  his  home  on  Sixteenth  street.  I 
called  him  up  by  telephone  and  made  the  engagement  to  call  that 


evening:." 


'  TALK   WHICH    FORAKER  TOLD. 

"When  I  called  at  his  home,  after  passing  the  social  exchanges 
with  members  of  his  family,  I  was  taken  into  his  library  and  he 
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produced  certified  copies  of  my  petitions  in  the  Standard  Oil 
ouster  cases  in  Ohio.  They  included  papers  in  the  case  of  the 
State  of  Ohio  vs.  the  Standard  Oil  Company,  the  State  of  Ohio 
vs.  the  Buckeye  Pipe  Line,  the  State  of  Ohio  vs.  the  North- 
western Natural  Gas  Company,  and  as  he  laid  them  down  he  told 
me  that  he  was  an  attorney  of  the  company." 

"I  at  first  discussed  the  impropriety  and  danger  of  his  repre- 
senting these  trusts,  criminal  and  civil  violators  of  his  own  state, 
as  long  as  he  was  in  public  office,  and  suggested  that  he,  as  well 
as  myself,  should  be  interested  in  the  welfare  of  the  people  of 
Ohio." 

If  I  had  desired,  for  any  reason,  to  keep  my  employment  secret, 
I  certainly  would  not  have  conferred  with  the  Attorney-General, 
nor  with  others,  as  I  did,  in  regard  to  the  cases  and  the  legal 
questions  involved ;  and  after  such  conferences  it  would  have  been 
impossible  to  conceal  my  employment  if  I  had  desired  to  do  so. 

Mr.  Hearst  has  repeatedly  referred  to  the  certificates  of 
deposit  sent  in  payment  as  secret  certificates  of  deposit.  I  do  not 
know  that  certificates  of  deposit  are  any  more  secret  than  checks 
or  drafts,  for  they  must,  like  checks  and  drafts,  be  collected 
through  the  banks,  and  all  these  certificates  of  deposit  were  so 
collected  with  my  endorsement  upon  them. 

It  is  not  unusual  in  practice  for  corporations  to  pay  other 
than  by  the  ordinary  check  and  draft.  I  am  an  attorney  for  a 
corporation  at  this  time  that  has  a  peculiar  form  of  voucher  on 
which  it  makes  all  payments  that  I  have  ever  received,  not  for 
any  purpose  of  secrecy  as  suspicious  people  might  suspect,  but 
for  its  own  convenience. 

Whatever  may  have  been  the  purpose  of  the  company  in 
making  payment  in  that  way  I  had  no  thought  of  any  secrecy 
on  my  part  in  connection  therewith,  and  if  there  be  any  point 
of  this  kind  to  be  met,  I  call  attention  to  the  fact  that  when,  in 
my  letter  of  January  25,  1902,  I  asked  Mr.  Archbold  to  send 
me  the  $50,000  to  be  used  in  the  purchase  of  the  Ohio  State 
Journal,  I  asked  him  to  send  me  his  "check  or  New  York  draft," 
and  when  I  returned  it,  as  shown  by  my  letter  of  February  14, 
1902,  I  made  payment  by  draft  in  his  favor;  so  far  as  I  can 
recall  I  had  no  thought  on  the  subject  at  the  time  of  his  pay- 
ments to  me,  of  any  kind  whatever,  and  requested  a  draft  in 
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payment  by  him  and  used  a  draft  in  repayment  to  him,  simply 
because  that  was  the  way  I  was  accustomed  to  make  and  receive 
payments. 

In  conclusion  my  former  statements,  republished  here,  answer 
fully  all  Mr.  Hearst  has  at  any  time  said  or  charged;  and  what 
I  am  now  stating,  in  so  far  as  any  part  of  it  may  be  new, 
not  only  corroborates  those  statements,  but  specifically  shows 
the  falsity  of  the  charge  made  and  repeated  several  times  in  the 
magazine  articles  mentioned,  that  I  made  an  untruthful  statement 
and  that  Mr.  Hearst  then  produced  letters  and  documents  that 
refuted  or  contradicted  me.  I  never  at  any  time  made  any 
statement  that  was  in  the  slightest  degree  untruthful  and 
Mr.  Hearst  has  never  at  any  time  produced  any  letter  or  docu- 
ment that  refuted  or  contradicted  anything  I  have  said. 


Statement  of  Hon.  Wm.  H.  West 

I  close  with  the  words  of  another,  who,  in  his  own  way, 
without  my  knowledge,  investigated  the  facts  and  wrote  his  views 
of  the  subject. 

In  December,  1908,  when  I  was  a  candidate  for  re-election  to 
the  Senate,  the  late  Judge  William  H.  West,  of  Bellefontaine, 
sent  me  a  paper  he  had  prepared  with  permission  to  use  it  in 
any  way  I  might  see  fit. 

It  shows  on  its  face  that  his  work  was  voluntary  and  that  he 
got  his  information  from  Mr.  Price  and  others  directly,  and  that 
he  proceeded  throughout  in  his  own  way  to  make  his  investiga- 
tions and  then  state  his  conclusions. 

Judge  West  was  a  man  of  the  highest  character,  and  one  so 
universally  esteemed  and  beloved  by  the  people  of  Ohio  that  I 
was  naturally  much  gratified  to  learn  that  he  had  investigated 
the  whole  subject  for  himself,  and  that  he  had  written  such  a 
paper  as  he  sent  me. 

I  at  once  published  it  in  pamphlet  form  for  distribution. 
Much  of  it,  including  the  letters  he  used,  is  only  repetition,  but 
I  quote  from  it  because  it  is  the  view  of  another  whose  ability, 
integrity  and  disinterestedness  no  one  will  question. 
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"SENATOR  FORAKER  AND  HIS  ASSAILANTS. 
"By  Hon.  W.  H.  West. 

''To  the  Honorable,   the  Members-elect  of  the  Seventy-Eighth 
General  Assembly  of  Ohio. 

"Gentlemen — How  W.  Randolph  Hearst,  in  February,  ipoj, 
bribed  the  office  boys  employed  by  the  Standard  Oil  Company 
to  steal  and  deliver  to  him  its  letter  files;  and  how,  when  so 
acquired,  he  selected  therefrom  a  number,  had  photograph  copies 
of  them  made,  and  returned  the  originals  to  their  files  in  order  to 
avoid  discovery  of  the  theft,  is  related  at  length  and  circum- 
stantially in  Collier's  Weekly  of  October  24,  1908.  This  larceny 
he  heralded  as  an  act  promotive  of  civic  virtue  and  himself  as 
the  champion  of  civic  righteousness  for  achieving  it. 

"Congress  was  at  that  time  in  session.  If  the  conservation  of 
civic  virtue  was  his  motive  and  he  believed  these  letters  contained 
evidence  of  official  dereliction  and  graft,  why  did  he  not,  instead 
of  concealing  it  for  more  than  three  and  a  half  years,  promptly 
and  in  righteous  indignation,  present  the  evidence  to  the  Speaker 
of  the  House  and  the  President  of  the  Senate,  have  the  in- 
criminating charges  investigated  and  the  accused  officials,  if 
found  guilty,  expelled  from  their  seats  so  by  them  dishonored 
and  disgraced?  From  this  he  refrained  because  he  knew  it 
would  defeat  the  purpose  for  which  he  had  procured  the  stealing 
of  the  letters,  and  because  he  knew  of  the  existence  of  and  had 
read  other  letters  so  stolen  and  delivered  to  him  at  the  same  time, 
which  could  and  certainly  would  be  called  for  and  produced  at 
the  inquiry  and  investigation,  the  production  whereof  would 
show  that  those  of  which  he  retained  copies  were  entirely  com- 
patible with  official,  professional  and  business  integrity. 

"It  was  not  for  the  purpose  of  promoting  public  or  official  virtue 
that  he  caused  and  procured  the  theft  of  the  letters,  but  that  he 
might  use  them  in  case  the  opportunity  therefor  presented  itself, 
to  blast  reputation  and  enjoy  the  sensation  it  might  produce. 
Like  his  prototype,  the  quondam  Thug,  who  practiced  assassina- 
tion for  no  other  reward  than  the  pleasure  it  gave,  so  Mr.  Hearst 
indulges  in  the  assassination  of  character  for  no  other  reward 
than  the  pleasure  derived  from  the  anguish  of  his  victims  over 
which  he  gloates  with  ghoulish  glee. 
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"This  thuggish  propensity  is  manifested  by  the  exploitation  in 
the  speech  by  him  delivered  at  Columbus,  September  17,  1908, 
of  certain  letters  from  John  D.  Archbold  to  Senator  Foraker. 
The  order  and  the  manner  in  which  he  read  these  letters,  together 
with  his  accompanying  comments,  amounted  to  a  direct  charge 
that  Senator  Foraker  was  paid  by  and  received  from  the  Standard 
Oil  Company  a  pecuniary  compensation  and  reward  in  considera- 
tion of  which  he  was  to  be  improperly  influenced  with  respect 
to  legislation  in  Congress  and  in  the  Ohio  Legislature  in  which 
the  Standard  Oil  Company  was  interested." 

After  quoting  the  letters  produced  by  Mr.  Hearst  and  the 
answers  thereto  of  myself,  Mr.  Price,  and  others,  he  said: 

The  Elkins  Law. 

"In  1902  the  subject  of  regulating  interstate  commerce  came 
before  the  Senate  Committee  on  Commerce,  of  which  Senator 
Elkins  was  Chairman,  and  Senator  Foraker  was  a  member. 
After  an  exhaustive  investigation  and  study  of  the  subject  it 
was  determined  by  the  Committee  that  the  regulative  remedies 
provided  by  the  interstate  commerce  law  of  1887  and  the  Sher- 
man anti-trust  law  of  1890  were  inadequate,  and  that  further 
regulative  legislation  ancillary  to  the  interstate  commerce  law 
should  be  enacted.  Accordingly,  the  labor  and  duty  of  draft- 
ing such  ancillary  legislation  was  referred  to  a  sub-committee  of 
three,  of  which  Senator  Foraker  was  a  member.  By  their  joint 
labors,  of  which  Senator  Foraker  contributed  no  inconspicuous 
part,  the  sub-committee  drafted  what  is  known  as  the  Elkins 
law,  which  was  reported  to  the  Senate  by  Senator  Elkins  and  was 
passed  and  became  a  law  February  19,  1903.  In  the  passage 
of  this  law  Senator  Foraker  was  conspicuous  as  its  advocate  and 
champion,  which  was  utterly  inconsistent  with  the  insinuation 
of  Mr.  Hearst  that  he  was  in  the  employment  of  or  under  any 
obligation  to  the  Standard  Oil  Company  to  use  his  influence  on 
the  floor  of  the  Senate  to  prevent  the  passage  of  and  defeat  the 
very  legislation  of  which  he  was,  in  fact,  such  active  and  efficient 
advocate  and  champion.  Under  this  Elkins  law  nearly  all  of  the 
suits  successfully  maintained  by  the  United  States  against  the 
Standard  Oil  Company  and  other  unlawful  trusts  and  monop- 
olies, including  that  in  which  a  fine  of  $29,240,000  was  assessed 
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by  Judge  Landis  against  the  Standard  Oil  Company,  have  been 
prosecuted.  The  following  extracts  from  the  law  will  show  how 
drastic  were, its  provisions  and  that  it  showed  no  favor  to  any 
of  the  large  corporation  shippers  like  the  Standard  Oil  Com- 
pany, but  that,  on  the  contrary,  it  was  especially  aimed  at  them 
and  for  the  first  time  provided  prompt  and  effective  remedies 
applicable  to  them." 

For  brevity  and  because  familiar  to  all,  I  omit  the  quotations 
he  makes  from  the  statute. 

"In  view  of  the  fact  that  Senator  Foraker  was  one  of  the 
authors  and  advocates  of  this  Elkins  law,  the  charge  of  his 
persecutors  that  he  has  been  and  is  the  champion  of  corpora- 
tions on  the  floor  of  the  Senate  is  atrocious.  A  hundred  times 
has  President  Rooseevlt  proclaimed  that  corporations  which 
observe  and  obey  the  law  shall  be  protected  in  their  rights.  To 
the  same  extent  and  upon  the  same  conditions  and  not  otherwise 
Senator  Foraker  is  and  has  been  the  champion  of  corporations, 
is  and  has  been  the  defender  of  the  rights  of  law-observing,  law- 
abiding  corporations  and  none  others. 

"A  further  and  conclusive  evidence  that  Senator  Foraker  was 
not  in  the  employment  of  the  Standard  Oil  Company  after 
January,  1901,  when  his  employment  terminated,  as  already 
shown,  appears  from  the  following  correspondence  set  forth  in 
Senator  Foraker's  statement  of  September  26,  1908: 

"26  Broadway,  New  York,  May  7,  1906. 
"My    dear    Senator — In    the    possibility    of    an    action    being 
brought   against   us   in   Ohio,   are   you   in   position   to   accept   a 
retainer  from  us  in  connection  with  such  a  matter? 
"Your  early  response  will  oblige, 

"Yours  very  truly, 
"To  Hon.  J.  B.  Foraker,  "John  D.  Archbold." 

"1500  Sixteenth  Street,  N.  W., 
"Washington,  D.  C." 

"Washington,  D.  C,  May  9,  1906. 
"John  D.  Archbold,  Esq., 
"26  Broadway, 
"New  York. 
"My  dear  Sir — My  duties  in  the   Senate  have  so  multiplied 
that  I  found  it  necessary  to  retire  entirely  from  the  practice  of 
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the  law.     I  have  not  taken  any  new  employment  for  more  than 
two  years  past. 

"On  this  account,  as  well  as  because  of  my  relations  to  the 
public  service,  I  can  not  accept  a  retainer  in  the  contingency 
named,  as  I  would  be  very  glad  to  do  if  it  were  otherwise. 

"Assuring  you  of  my  proper  appreciation  for  the  compliment 
involved  in  the  inquiry  you  make,  I  remain, 

"Very  truly  yours,  etc., 

"J.  B.  Foraker." 

After  next  quoting  Mr.  Kline's  letter  of  October  6,  1908, 
published  on  page  35  hereof,  he  said: 

"This  statement  not  only  confirms  in  every  particular  all  that 
Senator  Foraker  has  said  on  the  subject,  but  also  shows  that  the 
services  rendered  by  Senator  Foraker  covered  a  period  of  more 
than  two  years,  and  that  they  were  of  the  most  vitally  important 
character,  and  that  a  charge  for  such  services  of  a  much  larger 
sum  than  he  is  shown  to  have  received  would  have  been  entirely 
reasonable. 

"This  will  appear  to  anyone  who  realizes  that  the  services  ren- 
dered had  reference  to  some  six  or  seven  vitally  important  law- 
suits, involving  the  question  of  a  forfeiture  of  the  charter  of  the 
Standard  Oil  Company  of  Ohio,  and  certain  other  constituent 
companies  of  the  Standard  Oil  trust,  to  be  followed  by  the  ap- 
pointment of  a  receiver,  the  sale  and  distribution  of  the  property 
of  the  different  companies,  and  the  winding  up  of  their  affairs. 

"In  these  important  respects  his  services  had  reference  to  the 
protection  and  safe  administration  of  property  amounting  to 
many  millions  of  dollars  in  value. 

"It  should  be  remembered,  also,  that  these  services  were  not 
rendered  in  defending  the  company  against  charges  of  violations 
of  the  law  or  the  orders  of  the  court  or  to  enable  it  to  evade  the 
same,  but  just  the  reverse,  to  enable  it  to  comply  with  the  law  and 
the  orders  of  the  court,  and  that  it  was  this  that  necessitated  the 
reorganization  under  the  laws  of  the  state  of  New  Jersey. 

"In  the  whole  lifetime  of  the  busiest  and  most  successful  of 
lawyers,  there  will  come  very  few  employments,  if  any  at  all,  of 
such  difficult,  important  and  responsible  character  as  was  this 
employment." 

After  quoting  the  order  of  the  Supreme  Court  of  Ohio, 
ousting  the  Standard  Oil  Trust  (49  O.  S.,  pp.  188-9),  ne  said: 
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"The  Standard  Oil  Company  immediately  undertook  and  en- 
deavored to  perform  the  said  order  of  the  court  by  taking  up  the 
hundred  millions  of  outstanding  trust  certificates  and  replacing 
them  with  other  values.  But  the  certificates,  being  held  by  parties 
throughout  the  commercial  world,  as  well  in  trust  for  infants, 
imbeciles  and  institutions  incapacitated  to  deal  with,  as  by  others, 
the  task  was  herculean  and  necessarily  slow  or  practically  impos- 
sible. Meantime  another  Attorney-General  had  succeeded  to 
office,  who,  in  December,  1897,  instituted  contempt  proceedings  in 
the  Supreme  Court  against  the  Standard  Oil  Company  for  failing 
to  perform  its  order  and  decree;  and  also  proceedings  in  quo 
warranto  against  several  of  the  constituent  members  of  the  said 
trust  respectively,  and  was  threatening  to  institute  a  like  proceed- 
ing against  the  Standard  Oil  Company  of  Ohio,  to  have  each  of 
them  dissolved  and  ousted  of  its  right  to  be  a  corporation,  and 
for  the  appointment  of  receivers  or  trustees  to  wind  up  their 
affairs." 

"Senator  Foraker's  Employment. 
"Hon.  Joseph  H.  Choate,  of  New  York,  who  was  associate 
counsel  of  the  Standard  Oil  Company,  having  been  appointed  Am- 
bassador to  England  by  President  McKinley  in  1898,  and  the 
amount  of  property  put  in  jeopardy  in  said  proceedings  exceeding 
one  hundred  millions  of  dollars,  Mr.  Virgil  P.  Kline,  the  other 
counsel  of  the  Standard  Oil  Company,  obtained  the  consent  of 
his  client  to  retain  additional  counsel  to  supply  the  place  of 
Ambassador  Choate.  Accordingly  he,  in  December,  1898,  applied 
to  and  solicited  the  legal  services  of  Senator  Foraker,  who,  no 
reason,  ground  or  pretext  existing  at  that  time  for  declining  the 
retainer,  undertook  the  service  and  became  associated  with  Mr. 
Kline  as  advisory  counsel  for  said  company  in  the  endeavor  to 
devise  some  means  of  complying  with  and  performing  the  decree 
of  the  court  without  sacrificing  these  great  properties  and  without 
bankrupting  or  serious  loss  to  the  many  thousands  of  innocent 
holders  whose  estates  were  invested  in  these  trust  certificates." 

"The   Success  and  Duration   of   the   Senator's   Services. 

"Mr.  Kline  and  Senator  Foraker,  with  their  associate  counsel, 
having  provided  for  reorganization  under  the  laws  of  New 
Jersey,  and  during  the  period  of  two  years  having  succeeded  in 
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enabling  the  Standard  Oil  Company  to  comply  with  and  fully 
perform  and  obey  the  order  and  decree  of  the  Ohio  Supreme 
Court,  and  having  satisfied  the  court  thereof,  all  proceedings 
pending  therein  against  it  and  said  constituent  companies  were, 
by  the  then  Attorney-General,  with  the  assent  of  the  court,  dis- 
missed in  December,  ipoo,  and  the  Senator's  employment  as 
counsel  for  the  Standard  Oil  Company  terminated  in  January, 
ipoi.  Thereafter  he  was  never,  directly  or  indirectly,  under 
employment  by  or  in  the  service  of  said  company  in  any  capacity 
or  for  any  purpose  whatever,  and  no  letter  read  by  Mr.  W. 
Randolph  Hearst  even  suggests  or  intimates  that  he  was." 


CONCLUSION. 

"At  the  time  Senator  Foraker's  legal  services  were  retained  by 
Mr.  Virgil  P.  Kline  in  December,  1898,  the  Standard  Oil  Com- 
pany had  not  become  the  subject  of  legislative  cognizance  by  the 
Congress,  nor  of  judicial  cognizance  by  the  courts  of  the  United 
States,  nor  was  it  judicially  proceeded  against  in  the  said  courts 
for  more  than  four  years  after  the  Senator's  said  employment  had 
terminated.  It  was  an  Ohio  corporation  prosecuted  in  the  Ohio 
court.  He  was  not  an  original  counsel  of  record  in  the  case  and 
did  not  as  such  seek  to  defeat  the  action,  that  service  having  been 
performed  by  Ambassador  Choate,  but  only  sought  to  devise 
some  means  of  enabling  the  company  to  comply  with  and  obey 
the  laws  of  the  state  and  the  decree  of  the  court  pronounced 
against  it  without  sacrificing  its  great  properties  or  the  interests 
of  the  thousands  of  innocent  investors  who  depended  on  the 
preservation  thereof.  Whatever  the  result  of  his  services  might 
be,  it  could  not  affect  or  prejudice  the  United  States  or  any 
matter  pending  or  possible  to  be  brought  before  any  department 
or  bureau  of  the  Government.  The  history  of  the  legal  profes- 
sion furnishes  no  case  in  which  it  was  ever  held  or  esteemed 
unlawful,  dishonorable,  disreputable  or  an  impropriety  in  the 
slightest  degree  for  an  attorney  having  a  seat  in  Congress  to 
accept  a  retainer  and  take  service  in  a  cause  pending  in  a  state 
court,  the  performance  of  which  service  could  in  no  event  result 
in  prejudice  to  the  Government  or  in  any  manner  affect  any  matter 
pending  or  to  pend  in  or  before  any  department  thereof.    Neither 
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Henry  Clay,  Daniel  Webster,  Thomas  Ewing,  Sr.,  John  J.  Crit- 
tenden, Abraham  Lincoln,  Allen  G.  Thurman,  Stanley  Matthews, 
George  F.  Edmunds,  Matthew  H.  Carpenter,  Roscoe  Conkling, 
nor  any  other  attorney  ever  withdrew  from  the  practice  of  his 
profession  by  reason  of  his  election  as  Senator  or  Representative 
in  Congress,  but  all  continued  in  its  practice  during  the  vacation 
months  and  at  other  times  when  not  interfering  with  the  discharge 

of  their  official  duties." 

"Senator  Foraker  had  a  right  to  assume  that  he  had  the  same 
privilege.  In  accepting  this  employment,  he  did  not  abuse  that 
privilege,  but  acted  wholly  within  its  limitations.  There  was  no 
secrecy  about  this  employment,  or  his  services.  The  then  At- 
torney-General had  stated  in  a  public  interview  that  he,  repre- 
senting the  state,  had  a  conference  with  Senator  Foraker  in  regard 
to  the  same.  All  others  who  had  any  occasion  to  know  of  his 
employment  had  the  same  knowledge.  There  was  not,  therefore, 
anything  either  secret  or  illegitimate  connected  with  his  employ- 
ment or  with  the  services  he  rendered,  and  at  the  time  when  they 
were  rendered  no  one  thought  of  criticizing  him  for  accepting 
such  employment,  and  a  year  after  that  employment  ended  he  was 
re-elected  to  the  Senate  without  a  word  of  opposition  on  that 
account.  Whatever  other  ground  there  may  be  for  opposing  his 
re-election  to  the  Senate  at  this  time,  surely  there  can  not  be  any 
just  objection  to  his  re-election  on  this  ground.  That  is  all  I  have 
undertaken  to  show,  and  I  have  undertaken  to  do  this  only  as  an 

act  of  simple  justice."  "Respectfully  yours, 

"W.  H.  West. 
"Bellefontaine,  Ohio,  December  16,  1908." 

Since  the  foregoing  was  dictated  the  newspapers  report  that 
on  October  10th,  Mr.  John  D.  Archbold  testified  before  the 
Senate  Committee,  now  investigating  campaign  expenditures, 
that  all  payments  made  to  me  by  the  Standard  Oil  Company,  as 
set  forth  in  the  letters  published  by  Mr.  Hearst,  "were  for  legal 
services  rendered  in  the  company's  Ohio  affairs;  that,  and  that 
only." 

I  have  not  seen  Mr.  Archbold's  testimony  in  full,  but  quote 
from  the  meager  report  published  by  the  press. 

Respectfully  submitted, 

J.  B.  Foraker. 

Cincinnati,  Ohio,  October  15,  1912. 
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Cincinnati,  Ohio,  October  20th,  1912. 
While  the  foregoing  was  in  the  hands  of  the  printer,  the  fol- 
lowing letter  from  Mr.  Elliott  to  Mr.  Archbold,  with  S.  144, 
74th  General  Assembly  of  Ohio,  attached,  was  found  in  one  of 
the  volumes  of  the  Record  and  testimony  of  the  quo  warranto 
suits,  where  it  had  apparently  been  placed  as  a  book  mark: 

"M.  F.  Elliott, 

"Attorney. 

"Standard  Oil  Company, 
"26  Broadway. 

"New  York,  March  5,   1900. 
"Mr.  J.  D.  Archbold, 
"Building. 

"Dear  Mr.  Archbold — I  have  just  received  from  Mr.  J.  C. 
Donnell,  one  of  our  superintendents  in  Ohio,  the  inclosed  bill, 
known  as  Senate  Bill  144.  As  you  will  see,  this  bill  provides 
that  where  the  fee  of  the  soil  of  any  tract  of  land  is  in  any 
person  and  the  right  to  any  minerals  or  oils  is  in  another,  the 
same  is  required  to  be  valued  and  listed  for  purposes  of  taxa- 
tion agreeably  to  such  ownership  in  separate  entries,  and  taxed 
to  the  parties  owning  the  different  interests,  respectively. 

"If  this  bill  should  become  a  law,  it  will  be  a  source  of  much 
inconvenience  and  injury  to  the  owners  of  oil  rights  in  Ohio. 
I  have  no  doubt  that  nearly  all  of  the  oil  producers  in  Ohio  will 
be  opposed  to  this  bill.  I  have  written  to  Mr.  Donnell  requesting 
him  to  interview  members  representing  the  oil  counties  of  Ohio 
and  to  have  remonstrances  prepared  and  circulated  among  the  oil 
producers. 

"Yours  truly, 

"M.  F.  Elliott." 


"74th  General  Assembly,  q   -g    -^      ^44 

"Regular  Session. 

"Mr.  Sheppard. 
"A  Bill 

"To  amend  Section  2792  of  the  Revised  Statutes  of  Ohio. 
"Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio: 

"Section  1.  That  Section  2792  of  the  Revised  Statutes  of 
Ohio  be  so  amended  as  to  read  as  follows : 

"Section  2792.  Each  separate  parcel  of  real  property  shall 
be  valued  at  its  true  value  in  money,  excluding  the  value  of  the 
crops  growing  thereon ;  but  the  price  for  which  such  real  prop- 
erty would  sell  at  auction,  or  at  forced  sale,  shall  not  be  taken 
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as  the  criterion  of  the  true  value,  and  where  the  fee  of  the  soil 
of  any  tract,  parcel  or  lot  of  land,  is  in  any  person  or  persons, 
natural  or  artificial,  and  the  right  to  any  minerals  or  oils  therein 
in  another  or  others  the  same  shall  be  valued  and  listed  agree- 
ably to  such  ownership  in  separate  entries,  specifying  the  in- 
terests listed,  and  shall  be  taxed  to  the  parties  owning  different 
interests,  respectively;  provided,  the  assessor  shall  deduct  from 
the  value  of  any  such  tracts  of  land  lying  outside  of  municipal 
corporations,  the  amount  of  land  occupied  and  used  by  a  canal 
or  used  as  a  public  highway,  at  the  time  of  such  assessment,  and 
if  the  assessor  fails  to  do  so,  the  county  auditor  is  hereby 
authorized  to  make  the  deductions  as  herein  provided;  and  pro- 
vided, further,  that  the  annual  board  of  equalization  may  reduce 
the  mineral  value  assessed  against  lands  containing  or  producing 
petroleum  (oil),  natural  gas,  coal,  ore,  limestone,  fire-clay  or 
other  minerals  in  proportion,  as  the  product  of  such  mineral  has 
diminished,  if  such  mineral  product  was  considered  as  a  part  of 
the  value  of  said  real  estate  in  its  previous  appraisement  for 
taxation,  and  annual  assessors  or  boards  of  equalization  may 
assess  such  mineral  values  as  developments  of  its  product  or 
existence  are  made. 

"Section  2.  That  original  Section  2792  be  and  the  same  is 
hereby  repealed. 

"Section  3.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage." 


Noticing  that  the  bill  had  been  introduced  by  Senator  Shep- 
pard,  I  at  once  wrote  him  as  follows : 

"October  18,  1912. 
"Hon.  Oscar  Sheppard, 

"West  Alexandria,  Ohio. 

"Dear  Senator — I  have  just  discovered  that  Senate  Bill  No. 
144,  Seventy-fourth  General  Assembly,  Regular  Session,  intro- 
duced by  you,  is  one  of  the  bills  about  which  Mr.  Archbold 
wrote  me  in  1900,  at  the  time  when  I  was  representing  the 
Standard  Oil  Company  in  the  litigation  then  pending  in  our 
Supreme  Court.  I  have  nothing  of  record  in  my  letter  books 
or  on  my  files  to  show  that  I  ever  gave  it  the  slightest  attention, 
and  I  have  no  recollection  of  any  kind  on  the  subject. 

"I  send  you  herewith  a  copy  of  the  bill. 

"I  infer  the  bill  did  not  pass  from  the  fact  that  the  section 
it  proposed  to  amend  stands  now  as  it,  judging  from  this  bill, 
did  stand  at  the  time  when  the  bill  was  introduced.  Will  you 
kindly  write  me  what  recollection,  if  any,  you  have,  as  to  why 
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the  bill  was  not  passed,  and  especially  as  to  whether  you  ever 
heard  from  me  directly  or  indirectly  on  the  subject? 

"Awaiting  your  answer,  which  I  will  be  glad  to  have  at  your 
early   convenience,    I   remain,    with   sentiments  of   high   regard, 

"Very  truly  yours,  etc., 

"J.    B.     FORAKER." 


I  received  from  him  the  following  answer : 

"Oscar  Sheppard, 

"Attorney  at  Law. 

"West  Alexandria,  Ohio,  October  19,  1912. 

"My  dear  Senator  Foraker — Replying  to  your  letter  of  yester- 
day, making  some  inquiry  as  to  Senate  Bill  144,  introduced  by 
me  in  the  Senate  of  the  Seventy-fourth  General  Assembly,  I 
have  to  say  that  I  do  not  now  recall  any  reason  why  the  bill 
failed  of  passage  other  than  the  fact  that  it  failed  to  receive  the 
support  of  a  majority  of  the  Senate.  My  recollection  is  that 
there  were  some  fourteen  or  fifteen  taxation  bills  introduced  at 
that  session,  and  the  whole  subject  of  taxation  was  discussed 
before  the  committee  on  taxation,  by  Allen  Ripley  Foote,  Clar- 
ence Miller,  of  New  York,  A.  F.  Broomhall,  of  Troy,  and  others, 
but  I  don't  think  any  of  these  bills  were  passed. 

"As  to  your  second  inquiry,  I  can  state  positively,  as  author 
of  Senate  Bill  144,  and  as  a  member  of  the  committee  on  taxa- 
tion to  which  all  these  bills  were  referred,  that  I  never  heard 
from  you,  either  directly  or  indirectly,  in  regard  to  the  bill,  and 
I  never  even  heard  your  name  mentioned  in  connection  with  it. 

"With  a  continuance  of  my  kindest  regards  and  highest  esteem, 
I  am, 

"Very  sincerely  yours, 

"Oscar  Sheppard." 
"Hon.  J.  B.  Foraker, 

"Cincinnati,  Ohio." 

If  it  were  possible  to  ascertain  what  other  bills,  if  any,  Mr. 
Archbold  wrote  to  me  about,  similar  inquiries  would  develop 
similar  answers. 

J.  B.  Foraker. 
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APPENDIX 


MR.  HEARST'S  THIEVES 

The  Story  of  a  White  Man  Who  Crossed  the  Color  Line 
and  His  Negro  Friend,  the  Stepson  of  John  D.  Arch- 
bold's  Aged  Butler — How  They  Sold  the  Standard  Oil 
Office  Files  to  the  Hearst  Newspapers  for  a  Trifle 
Over  $12,000 — Stump  Hints  at  Penrose  and  Aldrich. 

By  Arthur  H.  Gleason. 

This  is  the  life  story  of  two  obscure  citizens,  a  negro  and 
his  white  friend,  who  have  kept  the  1908  Presidential  campaign 
lively,  made  Mr.  Hearst  a  star  performer,  and  received  and  spent 
a  wad  of  money. 

It  was  Willie  W.  Winfield  and  Charles  Stump,  you  see,  who 
sold  the  John  D.  Archbold  Standard  Oil  letters  (about  Sibley 
and  Senator  Foraker  and  other  political  intimates  of  No.  26 
Broadway,  to  Mr.  Hearst  for  a  trifle  over  $12,000. 

"It  looked  like  a  lot  of  money,  then,"  says  Charley  Stump. 
"What  is  $12,000  to  $15,000?  A  few  thousand  don't  last  long, 
with  the  gambling  and  the  rest." 

"When  you  get  a  chance  to  make  $10,000  to  $15,000  because 
you  can  lay  your  hands  on  information,"  says  Willie  Winfield, 
"I  say,  to  hell  with  your  job.  Take  the  chance.  What  do  you 
care  if  you  lose  your  job?  Stump  was  a  fool,  or  he'd  have  stayed 
rich.  He  used  to  show  $1,500  at  a  time.  But  the  women  got  it — 
diamonds  for  them,  and  the  rest  of  it." 

William  W.  Winfield,  the  negro,  was  the  file  clerk,  messen- 
ger, and  door  tender  of  John  D.  Archbold  until  1905.  He  is  the 
stepson  of  John  D.  Archbold's  trusted  and  now  aged  negro  butler, 
James  N.  Wilkins,  of  blameless  life,  devoted  to  Mr.  and  Mrs. 
Archbold,  and  by  them  much  honored.  For  over  twenty  years 
Wilkins  has  been  as  one  of  the  family.  He  owns  a  charming 
large  white  house  at  No.  35  North  Washington  Street,  Tarrytown. 
Its  interior  is  tasteful  and  attractive  to  a  degree.  Many  years 
ago  he  married  a  widow  woman,  Mrs.  Winfield,  whose  two  sons 
are  John  A.  Winfield  and  Willie  W.  Winfield.  John  is  porter  in 
the  National  Bank  of  Tarrytown.     Turn  we  to  Willie? 

"I  will  tell  you  an  odd  thing,"  says  Willie.  "Archbold  is  a 
big  man,  isn't  he  ?  and  he  knows  a  lot  of  big  men ;  but  he's  more 
afraid  of  me.  I've  had  different  odd  jobs  with  him  since  I  left 
Standard  Oil.     I  was  with  Standard  Oil  ten  years.     Stump  was 
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there  six  years — he  came  in  1899.  I  taught  him  all  he  knew. 
Why,  he  didn't  know  how  to  handle  a  telephone,  used  to  put  the 
receiver  to  his  ear,  and  drop  it  when  it  buzzed.  Poor  Stump,  he 
was  just  plain,  foolish,  careless,  as  you  might  say." 

"I've  never  been  able  to  do  much  business  with  Archbold," 
says  Stump,  "since  I  sold  the  letters;  a  little  money,  once  in  a 
while,  $75  one  time,  $10  another  time,  but  nothing  much.  He 
keeps  my  address,  though,  and  knows  where  I  am.  I  don't  under- 
stand how  Willie  keeps  next.  And  yet  we've  stirred  up  the  cam- 
paign for  fair,"  says  Charley  Stump.  "I  wrote  a  letter  to  Mr. 
Hearst  when  he  began  reading  the  Archbold  letters,  saying  that, 
considering  the  sensation  they  were  making  he  ought  to  send 
me  a  little  money.  There's  no  use  trying  to  see  him.  You  can't 
get  through  the  office  force.  But  no  money  has  come  from 
that  letter.  Eldridge  was  the  last  man  in  the  Hearst  office  that 
I  actually  did  business  with.  When  you  came  in  this  afternoon, 
so  quiet  and  confidential,  with  some  proposition  or  other,  I 
thought  at  first  you  were  one  more  Standard  Oil  man  with  his 
hands  full  of  letters,  that  wanted  me  to  place  them  in  Park  Row. 
I  am  through  with  that.  There's  nothing  in  it.  It  gives  you 
lots  of  trouble  and  uneasiness  and  no  satisfaction.  I  wouldn't  go 
through  it  again.  I  was  only  a  boy,  only  nineteen  years  old,  at 
the  time  I  carried  through  the  Archbold  business  for  the  Hearst 
people. 

"And  yet,  do  you  know,  Mr.  Hearst  hasn't  begun  to  read  the 
,  best  of  the  letters.  He's  beginning  easy.  Wait  till  you  hear  him 
read  the  Senator  Penrose  and  the  Senator  Aldrich  letters.  Then 
there'll  be  a  sensation.  What's  happening  now  is  nothing.  He 
hasn't  the  originals,  you  know.  They  were  returned  to  the 
Standard  Oil  files.  Photographic  copies  were  made,  and  those 
are  the  ones  Hearst  is  using.  He  hasn't  originals,  except  a  few 
Hanna  letters,  which  may  not  come  out  at  all.  After  the  photo- 
graphed copies  of  the  letters  were  sold  to  the  Hearst  people,  some 
of  the  letters  were  returned  to  Mr.  Archbold  by  a  friend  of  mine." 
(Stump  gave  me  his  name,  which  is  here  suppressed  because  he 
is  living  honestly.)  "Mr.  Archbold  had  offered  us  a  thousand 
dollars,  but  he  didn't  pay  it  after  he  got  his  hand  on  the  letters. 

"We  knew  it  was  too  much  risk  to  steal  the  originals  and 
then  keep  them.  J.  D.  A.  would  be  sure  to  ask  some  day  for 
some  one  of  them,  and  where  would  we  be?  So  we  had  to  photo- 
graph them,  and  then  return  them. 

Willie  Winfield  and  His  Friend. 

"Willie  fetched  the  stuff  to  me,  but  he  never  showed  up  at 
the  Hearst  office  at  all.  They've  never  laid  eyes  on  him.  It's  me 
that  stands  to  lose  on  any  publicity.  Willie  has  nothing  to  lose. 
He's  got  his  Tarrytown  home.  He's  fixed,  living  there  with  his 
step-father,  who  has  the  job  with  Archbold. 
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"You  know  Willie  has  always  denied  his  guilt.  He  actually 
brought  suit  against  Mr.  Archbold  at  the  time  of  his  dismissal. 
Paid  a  lawyer  to  prepare  the  papers,  and  everything.  He's  a 
reckless  fellow." 

In  1904,  Willie  and  Stump  were  working  along  happily 
enough  in  the  Standard  Oil  offices  at  26  Broadway.  They  were 
inseparable  friends — the  white  man  and  the  negro.  Their  negro 
friends  described  the  degree  of  their  intimacy  by  holding  up  the 
index  finger  and  the  middle  finger  of  the  right  hand  and  tightly 
clasping  them  with  all  the  fingers  of  the  left  hand. 

"They  were  close  as  that,  always." 

Willie — he  was  the  keen  one.  He  is  short,  strongly  built, 
with  a  bullet  head,  set  back  in  a  cocky  way,  like  a  fighting  bird. 
His  mustache  is  thick  and  closely  cropped.  He  is  neat,  what  you 
call  "a  good  sport."  He  is  equally  ready  for  a  joke  or  a  scrap. 
His  talk  is  a  mixture  of  caution  and  boasting. 

He  is  vivacious  and  witty,  and  socially  attractive.  "It's  a 
pleasure  to  be  with  Willie,"  say  his  friends.  "He's  different  from 
ordinary  folks."  It  isn't  character,  its  just  temperament,  that 
makes  Willie  one  of  the  best-known  negroes  in  the  State. 

Stoop-shouldered,  loose-framed,  with  coal  black  hair,  and  the 
facial  pallor  of  a  mortal  disease,  and  a  dull  red  scar-mark  of  a 
blood  disease  in  his  right  cheek,  with  wide  eyes,  yellow  in  the 
whites,  and  shifty  in  the  center — eyes  that  never  look  at  you, 
but  wander  over  your  clothing  and  feet,  like  unclean  creatures — 
Charley  Stump  is  a  man  to  be  marked  in  any  crowd  as  one  who 
has  had  some  unique  personal  experience.  There  is  a  suggestion 
of  the  hunted  about  him.  The  same  timid  stare  as  in  the  eye  of 
Lafcadio  Hearn.  Stump  is  smooth-faced,  painfully  close- 
shaven,  with  the  blue  chin  of  priests.  His  nerves  are  in  poor 
shape.  He  ought  to  emigrate  to  Australia,  and  begin  again  from 
the  soil.  He  needs  good  air,  and  decent  white  people,  and  the 
waters  of  forgetfulness. 

Those  were  the  two  men.  Together  they  played  the  races 
through  1904.  Willie  was  always  the  leader,  and  suggester. 
Stump  was  a  man  you  could  pull  in  any  direction. 

"The  Standard  Oil  people  are  easy  to  work  for,"  says  Willie; 
"they  never  ask  any  questions  when  you're  late  in  the  morning,  or 
don't  show  up  that  day,  or  stay  away  on  a  sick  leave.  We  were 
always  taking  time  off.  Why,  one  time  there  in  1904,  the  end 
of  the  year,  Stump  disappeared  for  six  weeks,  and  nobody  could 
find  him.  There's  no  pay  at  Standard  Oil,  except  for  the  big 
men,  but  they're  easy.  Charley  and  I  used  to  play  the  races 
Saturdays.  We'd  make  $100  a  week  sometimes;  $300  once  in 
a  while." 

But  life  was  too  slow  for  these  two,  and  they  decided  to  do 
a  little  better  than  well  enough.  It  was  at  the  close  of  1904  that 
Willie  Winfield  brought  the  Archbold  correspondence  in  bargain 
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lots  to  his  good  friend,  Charley  Stump,  and  made  him,  the  white 
man,  the  actual  negotiator  at  the  Hearst  office  in  Park  Row. 

The  Park  Row  Visits  of  Stump. 

Soon  after  the  Presidential  election  of  1904,  Stump  became 
a  familiar  figure  of  nights,  in  the  editorial  rooms  of  William 
Randolph  Hearst's  New  York  newspapers.  Some  of  those  who 
observed  him  thought  him  consumptive,  because  of  his  remark- 
able pallor.  He  wore  a  frieze  overcoat  and  an  air  of  the  utmost 
self-assurance.  He  had  many  whispered  conferences,  calling  two 
or  three  times  a  week  for  many  weeks.  It  is  hard  to  remember 
back  three  years  in  a  Hearst  office  (so  much  is  in  the  air  there 
all  the  time — from  ideas  to  tissue  manifolding  paper),  but  to 
those  who  escaped  from  the  maelstrom  with  their  brains  least 
impaired,  it  seems  now  quite  certain  that  these  visits  lasted  from 
early  December  until  the  middle  of  February.  Along  toward  the 
end  of  his  visits  he  became  generally  known  to  managing  editors 
and  other  authorities  of  the  office,  including,  of  course,  the  office 
boys,  whom  he  scorned,  as  "the  man  with  the  Standard  Oil  let- 
ters." It  was  known  that,  with  two  high  officials  in  the  Hearst 
office,  he  and  a  photographer  met  in  the  photograph  rooms  of 
the  newspaper.  A  safe  in  the  office  became  known  as  "the  safe 
with  the  negatives  of  the  Standard  Oil  letters  in  it."  When  news 
was  dull  and  the  editorial  council  was  dolefully  bewailing  the 
fact,  it  was  comonplace  for  one  editor  or  another  to  sigh :  "Wish 
the  boss  would  let  us  into  those  Standard  Oil  negatives  in  the 
safe!" 

"The  three  men  I  did  business  with  in  the  Hearst  office," 
says  Stump,  "were,  first,  Eddy,  the  City  Editor;  then  Mooney, 
who  later  took  charge  of  a  paper  out  of  town ;  then  Eldridge,  the 
present  City  Editor  of  the  'American.'  " 

It  was  but  natural  that  letters  reflecting  corporation  scandal 
upon  statesmen,  and  especially  upon  Senators  of  the  United 
States,  should  seek  the  Hearst  market  in  those  months.  The 
compilation  of  the  Hearst  "Cosmopolitan  Magazine's"  series, 
"The  Treason  of  the  Senate,"  was  in  progress.  The  need  for 
more  evidence  of  treason  was  urgent ;  the  supply  flourished  with 
the  demand. 

The  Letters  Locked  Up  Three  Years. 

A  far  less  brilliant  appraiser  of  public  sensations  than 
William  Randolph  Hearst  could  not  have  failed  to  appreciate  that 
the  stolen  Archbold  correspondence  would  be  wasted  on  "The 
Treason  of  the  Senate,"  already  ridiculed  and  more  or  less  dis- 
credited. But  Hearst,  in  the  winter  of  1904-5,  appreciated  even 
more.  He  had  just  passed  through  a  candidacy  for  nomination 
to  Presidency  of  the  United  States ;  he  had  pretty  nearly  dis- 
qualified himself  from  appealing  for  a  hearing  in  1908.  But  with 
these  letters  and  with  a  candidate,  not  himself,  who  had  been 
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conspicuous  as  a  militant  enemy  of  Standard  Oil,  the  American 
people,  who  love  trouble  and  disturbances  of  the  peace,  would 
gladly  open  the  gates  of  the  arena  for  him.  He  made  Hisgen  the 
candidate ;  he  read  and,  at  this  writing  is  still  reading,  Mr.  Arch- 
bold's  private  letters.  And  he  has  made  more  talk  and  more 
disturbance  in  this  campaign  than  any  man  or  body  of  men  in 
or  out  of  it  except  the  baseball  contestants  for  the  various  cham- 
pionships. Thus  is  Hearst  justified  unto  himself  for  holding  back 
those  letters  for  three  long  years.  Thus  the  circulations  of  the 
various  "Journals,"  "Americans,"  and  "Examiners"  waxed  great, 
and  in  scores  of  cities  there  are  negotiations  in  process  for  the 
establishment,  sooner  or  later,  of  new  Hearst  newspapers. 

Early  in  1905  Mr.  Archbold  discovered  the  theft,  and  Willie 
and  Stump  were  discharged.  They  had  cleaned  up  a  little  over 
$12,000  by  the  series  of  transactions  in  Park  Row,  and  a  small 
part  of  this  they  invested  in  the  saloon  at  the  southeast  corner  of 
134th  Street  and  Seventh  Avenue.  The  rest  they  dropped  in  pool 
rooms,  the  races,  and  in  one  other  way,  to  be  specified  in  a 
moment.  Neither  of  them  was  a  worker,  so  they  put  in  Clinton 
Wilkins,  a  negro,  as  manager  of  their  saloon.  Later  he  bought 
them  out.  And  on  his  death,  his  brother,  Leroy  Wilkins,  took 
the  business.  He  is  still  in  charge.  It  is  his  brother,  "Baron" 
Wilkins,  who  runs  the  "Little  Savoy,"  at  253  West  Thirty-fifth 
Street,  most  notorious  of  negro  dives  and  resorts,  with  its  famous 
iron  door  admitting  to  the  upstairs  apartments,  and  its  picture 
gallery  of  beauties  in  the  basement,  and  the  negro  pugilist  exhibit 
at  the  rear.  We  pause  and  sketch  the  "Little  Savoy,"  for  it  was 
with  that  crowd  that  the  two  men  traveled  in  the  summer  of  1905. 
The  Wilkins  boys  were  their  close  friends.     The  Wilkins  boys 

are  of  the  same   and  color  as  the  step-father  of  Willie 

Winfield,  though  all  relationship  is  denied  by  both  sides.  Both 
Willie  and  Stump  put  far  more  time  and  money  in  gambling  than 
in  their  saloon. 

It  was  at  this  point  that  Stump's  constant  association  with 
negro  life  became  altogether  too  much  for  him,  and  he  crossed 
the  color  line.  He  spent  his  money  and  lost  his  grip  on  life  in 
association  with  a  negro  woman  of  the  uptown  district — lavishing 
diamonds  on  her  and  even  buying  her  a  horse,  so  the  story  runs. 
Stump  began  to  drop  his  old-time  white  friends — honest  Ger- 
mans—  and  fell  both  socially  and  financially.  In  October,  1905, 
the  saloon  partnership  was  dissolved,  and  Stump  disappeared. 
Later  he  was  so  hard  up  as  to  take  a  job  on  the  street  railway 
as  conductor.  Such  warm  friends  of  his  as  Philip  Wagner,  the 
well-known  undertaker  and  livery  stable  man  of  144  West  Nine- 
tieth Street,  have  been  unable  to  trace  him.  His  crossing  the 
color  line  in  women  threw  him  out  of  touch  with  his  old-time 
associates. 

After  Stump  left  Winfield,  and  took  the  path  that  led  him  out 
of  sight  of  all  his  old  familiars,  Willie  went  it  alone  in  the  saloon, 
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with  Wilkins  as  manager,  but  finally  he  grew  tired  and  pulled 
out.  In  September,  1907,  he  went  with  his  wife  to  Chicago. 
Since  April,  1908,  he  and  his  wife  have  lived  with  his  step-father 
in  the  Tarrytown  home.  He  has  had  abundant  spending  money 
in  these  last  three  years,  with  occasional  ebb-tide  times. 

"I've  known  big  men,  a  good  many  of  them,  and  I've  had 
big  chances,"  says  Willie.  "But  somehow  I  never  could  seem  to 
get  in  just  right." 

"I  don't  want  to  peddle  any  more  letters,"  says  Stump.  "But 
I'm  always  willing  to  make  money."  "But  it's  got  to  be  enough 
to  cover  me  if  I  lose  my  job.  It's  got  to  keep  me  till  I  find  an- 
other, and  that  isn't  easy.  After  you're  down  and  out  it's  a 
long  time  you  are  looking." 

On  Friday  afternoon,  October  9th,  at  three  p.  m.,  at  No.  35 
North  Washington  Street,  Tarrytown,  Willie  said  to  me : 

"I'm  mighty  anxious  to  find  Stump.  He  seems  to  have  dis- 
appeared again.  People  haven't  seen  him  for  a  long  time.  He 
may  be  dead — poor  Charley !  He  was  always  careless.  But 
there'll  be  a  big  thing  for  him  and  for  me,  too,  if  I  land  him  inside 
the  month.  After  the  next  few  weeks  there's  nothing  doing. 
I  don't  want  him  after  that." 

The  Pawns  and  the  Players. 

Stump  isn't  dead,  but  he  looks  ill  and  tired  of  life.  He  works 
as  a  desk  clerk  on  the  third  floor  of  Yale  &  Towne,  No.  9  Murray 
Street,  and  he  lives  at  1086  De  Kalb  Avenue,  Brooklyn. 

"What  I  want  to  know,"  said  Stump  to  me  on  Monday, 
October  12th,  "what  is  there  in  it  for  me  if  I  see  Willie?  It's  a  bit 
of  a  trip  to  Tarrytown.  And  this  game  of  Archbold's  getting 
us  to  swear  one  of  the  letters  was  faked  by  Hearst  so  as  to  make 
it  look  as  if  the  whole  correspondence  was  a  yellow  journal  fake — 
I  want  to  know  the  price  for  that.  I  want  guarantees  before  I 
lose  a  job  for  that  scheme.  Anyway,  I  want  to  see  $25  before  I 
talk  it  over  with  Willie." 

There's  something  pathetic  in  coming  to  know  these  two 
in  their  sickly  deceit,  insincerity,  and  utter  willingness  to  be  pur- 
chased. They  lay  open  their  whole  dirty  and  pitiable  life  to  you 
as  you  sit  with  them ;  and,  weary  of  the  game,  they  will  still  be 
asking:  "How  much  is  there  in  it  for  me?"  The  episode  will 
drive  Willie  out  of  Tarrytown  and  will  throw  Stump  out  of  his 
job.  It  will  give  them  some  more  unhappiness  in  place  of  easy 
money,  while  it  will  scarcely  annoy  Mr.  Archbold  and  Mr.  Hearst. 
And  yet  these  obscure  men  are  not  the  most  guilty  parties  of  the 
now  famous  Archbold-Foraker-Hearst  episode.  They  are  the 
sad  little  pawns  of  the  well-hidden  players.  It  is  a  pity  if,  in 
dramatizing  them,  we  have  obscured  the  main  offenders  in  our 
1908  show.  The  act  of  uncoverng  them  at  least  reveals  what  is 
done  to  human  nature  by  the  secret  agencies  of  men  who  have 
grown  ruthless  in  success. 
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SPEECH 

OF 


Hon.  J.  B.  Foraker 


WELCOMING  THE 


National  and  Department  Commanders  of  the 
Grand  Army  of  the  Republic 


AT 


Memorial   Hall,    Cincinnati,  Ohio 
Tuesday  Evening,  December  2,  1913 


Being  introduced  by  Comrade  E.  R.  Monfort,  of  the  75th 
Ohio,  Senator  Foraker  said : 

"Mr.  National  Commander-in-Chief,  Mr.  Commander  of 
the  Department  of  Ohio,  Fellow  Comrades,  Ladies  and  Gentle- 
men : 

"I  am  somewhat  embarrassed  by  the  very  complimentary  in- 
troduction Comrade  Monfort  has  given  me.  He  impresses  me 
as  somewhat  over-zealous.  However,  he  always  was  zealous. 
He  was  very  zealous  at  Gettysburg,  and  when  I  was  there  some 
years  ago  I  located  the  place  as  nearly  as  possible  where,  fight- 
ing very  zealously,  he  received  a  compliment  from  his  friends, 
the  enemy,  in  the  shape  of  a  wound  from  which  he  has  been 
suffering  ever  since. 

I  wish  I  knew  better  than  I  do  how  to  say  something  fitting 
in  response  to  such  extreme  compliments  as  those  in  which  he 
has  seen  fit  to  indulge.     But  fortunately  I  do  not  have  to  make 


answer  to  what  he  has  said.     I  am  not  here  for  that  purpose ; 
but  to  speak  a  word  of  welcome  to  our  distinguished  guests. 

Comrade  M  on  fort  commenced  his  introduction  by  saying, 
'the  man  whom  I  am  to  introduce  needs  no  introduction.'  I 
hope  that  may  be  true.  I  think  I  should  commence  in  much 
the  same  way. 

Our  guests  certainly  need  no  welcome  from  me,  or  anybody 
else  at  this  hour;  they  have  been  already  welcomed  by  the 
greetings  that  have  been  extended  to  them,  and  by  the  demon- 
strations of  one  kind  and  another  made  in  their  honor  since 
they  came  into  our  city  this  afternoon. 

They  already  know  better  than  I  can  tell  them  that  they  are 
welcome  among  the  veterans  of  the  Grand  Army  of  the  Repub- 
lic represented  here  to-night  in  this  great  Cincinnati  audience. 

But  perhaps  I  can  add  something  to  the  welcome  they  have 
received  by  telling  them  why  it  is  that  they  are  thus  welcome ; 
and  why  it  is  that  we  feel  honored  to  have  them  in  our  midst. 

We  know  them  better  perhaps  than  they  realize.  We  are 
familiar  with  their  records,  and  know  that  they  are  distin- 
guished for  living  lives  of  probity  and  uprightness  as  men  and 
for  at  all  times  showing  patriotism  as  citizens  of  America. 

We  know  that  they  have  won  and  merited  the  esteem  and 
confidence  of  their  fellow  countrymen,  for  they  have  both  been 
called  to  official  positions  of  high  honor;  and  we  know  further 
that  in  such  service  they  have  discharged  all  their  duties  with 
a  fidelity  that  was  creditable  to  them  and  creditable  to  the 
country. 

If  there  were  no  other  reasons  than  these  we  would  feel 
honored  to  have  them  among  us ;  but,  gentlemen,  there  is  an- 
other reason  why  we  do  especially  welcome  you  here  to-night. 

You  have  come  to  us  in  an  official  character  and  in  that  re- 
spect we  particularly  welcome  you — you  .come  as  officers  of 
the  Grand  Army  of  the  Republic;  and  the  Grand  Army  of  the 
Republic  as  here  represented  to-night  represents  the  grandest 
Army  of  fighting  soldiers  that  was  ever  marshalled  on  the 
American  continent.      (Applause.) 
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Coming  to  us  in  that  capacity  you  recall  heroic  days,  heroic 
men,  heroic  deeds  and  heroic  results ; — you  take  us  back  to  the 
days  of  1861-5,  and  again  we  hear  the  drums  beating;  we 
again  hear  the  shrill  notes  of  the  fife ;  once  again  in  our  mind's 
eye  we  see  the  flags  flying  and  the  boys  marching ;  once  more 
we  hear  the  blasts  of  the  bugle ;  once  more  we  see  the  long  lines 
of  glittering  bayonets  and  flashing  sabres ;  once  more  we  recall 
that  great  struggle  with  all  its  pomp  and  circumstance  and  all 
its  harrowing  details;  the  great  battles,  the  great  sacrifices, 
the  bravery  and  the  patriotism  and  heroism  that  were  shown, 
the  blood  that  was  shed;  for  we  again  hear  the  roar  of  the 
artillery,  and  the  rattle  of  the  musketry,  the  shouts  of  victory, 
and,  alas!  the  groans  of  the  dying. 

When  you  recall  such  events  you  make  the  blood  tingle  in 
our  veins.  We  are  young  again ;  yes !  these  old  veterans  sitting 
before  us  are  young  again.  They  don't  look  like  the  men  who 
did  the  fighting  in  1861-5,  but  they  are  the  same  old  boys 
(applause)  and  they  are  young  enough  to-night,  and  frisky 
enough,  under  the  influence  of  this  occasion,  not  only  to  come 
here  to  welcome  you,  but  to  forget  how  old  they  really  are. 
They  are  here  notwithstanding  the  weather,  which  is  anything 
but  propitious,  to  live  over  again  those  scenes  and  to  welcome 
the  representatives  of  all  that  is  left  of  their  comrades.  (Ap- 
plause.) 

Fifty  years  have  passed  since  the  climax  of  that  great 
struggle  was  reached.  They  have  been  wonderful  years.  Our 
country  has  grown  during  this  period  most  marvelously;  our 
population  in  1861  was  only  about  thirty  millions;  to-day  we 
have  a  population  of  more  than  ninety  millions ;  we  had  then 
thirty- four  states ;  we  now  have  forty-eight ;  the  states  we  then 
had  were  divided  and  torn  asunder;  they  were  engaged  in  a 
death  grapple  for  supremacy ;  to-day  the  forty-eight  states  are 
all  living  together  in  an  indissoluble  union  that  grows  ever 
strons:er  with  time. 

During  these  fifty  years  our  resources  have  been  developed ; 
our  industries  have  been  multiplied ;  our  labor  has  been  em- 
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ployed;  and  the  whole  country  has  grown  rich,  powerful  and 
mighty  among  the  Nations  as  no  Nation  on  the  face  of  the 
earth  has  ever  grown  before.     (Applause.) 

All  this  is  a  vindication  of  our  part  in  that  great  struggle; 
but  there  is  something  better  still ;  better  than  the  marvelous 
growth  I  have  mentioned ;  better  than  the  wonderful  material 
development  and  prosperity  of  our  country ;  it  is  that  we  have 
been  permitted  to  live  to  see  the  men  who  fought  against  us 
rejoicing  as  we  rejoice  that  we  won  the  victory  and  not  they. 
(Applause.)  Not  only  rejoicing  over  our  victory  as  their 
victory;  rejoicing  that  we  kept  them  in  the  Union;  but  so 
happy  over  it  that  you  couldn't  drive  them  out  of  the  Union 
to-day  if  you  tried.     (Applause.) 

Yes !  they  are  rejoicing  that  we  prevented  them  from  getting 
out  of  this  Union,  for  they  now  realize  that  we  fought  in  that 
great  struggle  not  to  destroy  them  but  to  save  them  from 
themselves ;  that  we  fought  them  because  we  loved  them  too 
much  to  let  them  get  away  from  us.     (Applause.) 

It  is  a  great  thing  to  have  lived  to  see  the  development  and 
prosperity  that  we  have  enjoyed,  but  it  is  a  greater  thing  to 
have  lived  to  see  our  one  time  foes  realizing  that  they  were 
kept  in  the  Union  for  their  good  as  well  as  ours,  and  that  we 
are  to  go  forward  shoulder  to  shoulder  to  a  common  destiny 
greater  and  grander  than  any  human  language  can  describe. 

By  all  these  tokens,  on  behalf  of  these  old  veterans,  I  wel- 
come you,  distinguished  guests  of  the  evening,  to  our  City, 
our  State,  our  hearts  and  our  homes.     (Applause.) 

I  expect  I  ought  to  stop  at  this  point — but  I  won't.  (Shouts 
of  "go  on,  go  on"  and  applause.)  T  won't  stop  unless  some- 
body makes  me  do  it.  Our  Chairman,  Dr.  Blodgett  looks  as 
though  he  might  be  able  to  make  me  stop  if  he  wanted  to. 
(Laughter.) 

Tie  is  a  fighting  Methodist  preacher.  He  reminds  me  of 
Col.  Granville  Moody.  He  was  a  Methodist  preacher,  and  one 
who  belonged  to  the  church  militant  three  hundred  and  sixty- 
five  days  in  the  year — in  both  peace  and  war.     He  was  colonel 
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of  the  74th  Ohio.  He  was  a  gallant  old  hero  who  never 
shirked  a  fight,  and  never  forgot  his  religion.  In  the  battle 
of  Stone  River  his  regiment  was  at  one  time  hard 
pressed  by  the  advancing  columns  of  the  Confederates.  When 
the  battle  was  hottest,  fearing  his  men  might  give  way,  he 
and  his  Adjutant  rode  down  the  line  to  encourage  them  to 
stand  firm.  The  Adjutant  was  less  careful  about  his  language 
than  the  Colonel,  and  as  he  rode  along  the  line,  he  called  out 
to  them:  "Give  'em  hell,  boys,"  "Give  'em  hell,  boys."  The 
old  Colonel  contented  himself  by  calling  out  to  the  men:  "Do 
what  the  Adjutant  tells  you,  boys;"  "Do  what  the  Adjutant 
tells  you,  boys."     (Applause.) 

What  I  want  your  indulgence  for  will  not  take  much  time. 
What  I  want  to  say  can  be  said  briefly,  but  it  is  the  most  im- 
portant thing  of  all  I  will  have  said  when  I  shall  have  con- 
cluded my  remarks.  I  beg  you,  therefore,  give  me  the  time 
and  give  me  your  attention. 

When  I  came  home  out  of  the  Army  I  was  still  young; — not 
quite  nineteen ;  in  the  simplicity  of  my  youth  I  had  some  happy 
thoughts;  among  others  I  thought  inasmuch  as  the  War  was 
over,  that  all  the  great  political  problems  had  been  solved,  and 
settled. 

I  knew  slavery  was  abolished,  and  that  we  would  not  have 
to  discuss  that  any  more ;  T  knew  there  would  be  no  more 
controversies  about  fugitive  slave  laws,  or  squatter  sovereign- 
ty ;  and  I  knew  that  Secession  was  dead ;  shot  to  death  on  the 
battlefields  of  the  Republic ;  and  so  it  was,  generally  speaking, 
with  all  the  troublesome  questions  we  had  been  discussing 
and  debating  and  considering  before  the  War.  In  consequence 
I  thought  we  had  nothing  to  do  but  to  sit  down  and  see  the 
country  grow  and  prosper  and  enjoy  it. 

But  we  had  scarcely  laid  off  our  uniforms  until  we  found 
ourselves  in  fiercer  political  contests  than  any  we  had  ever  had 
before. 

The  great  questions  of  reconstruction  arose,  and  had  to  be 
met ;  the  rehabilitation  of  our  finances  was  urgent  and  vital ; 
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and  emancipation  had  brought  forward  the  question  of  en- 
franchisement;  and  so  it  has  been,  without  stopping  to 
enumerate  further,  that  in  almost  uninterrupted  procession 
great  questions  have  been  crowded  upon  us  from  that  day  until 
this.  Questions  that  had  to  be  met;  that  had  to  be  fought  out, 
and  were  fought  out ;  and  not  only  have  these  questions,  one  by 
one  as  they  arose,  been  fought  out  and  settled,  but  they  have 
all  been  settled  rightly.     (Applause.) 

The  American  people  sometimes  listen  to  a  lot  of  talking 
before  they  get  thoroughly  aroused;  but  when  they  have 
heard  enough  of  it ;  when  they  have  made  up  their  minds  what 
should  be  done ;  when,  in  other  words,  in  their  judgment  the 
time  has  come  to  settle  a  controversy,  they  generally  settle  it 
in  a  hurry  and  almost  always  settle  it  as  it  should  be  settled. 
(Applause.) 

We  now  have  reached  the  time  when  we  have  some  new 
questions  of  great  importance  thrust  upon  us.  As  good  citi- 
zens we  must  study  them  and  settle  them,  and  we  must  settle 
them  as  they  should  be  settled.  The  duties  of  citizenship  so 
require,  and  these  duties  never  end  until  death  relieves  us  from 
them.     (Applause.) 

I  might  specifically  mention  a  number  of  these  questions 
that  seem  to  me  about  ripe  for  final  settlement;  but  I  shall 
take  time  to  speak  of  only  one. 

I  have  spoken  about  the  success  of  our  institutions;  about 
the  wonderful  prosperity  that  we  have  enjoyed;  about  our 
wonderful  growth  in  wealth,  power  and  influence  throughout 
the  world.  This  has  gone  on  until  all  the  Nations  of  the  world 
have  come  to  admire  us,  and  some  of  them  to  envy  us. 

Nowhere  can  you  find  a  people  struggling  to  better  them- 
selves, in  the  matter  of  government ;  a  people  struggling  for 
greater  liberty  without  finding  them  patterning  after  us.  (Ap- 
plause.) 

I  read  a  few  months  ago  an  interview  with  the  new  Presi- 
dent of  China,  in  which  the  interviewer  asked  him  what 
kind  of  an  organic  law  they  intended  to  adopt  in  China  for  its 
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government  as  a  Republic.  He  answered :  "I  don't  know  ex- 
actly what  it  will  be,  but  it  will  be  as  nearly  as  our  conditions 
will  allow  exactly  like  the  constitution  of  the  United  States. 
(Applause.) 

And  so  it  is  that  throughout  the  world  our  constitution  and 
form  of  government  are  admired,  and  the  oppressed  of  every 
land  have  received  from  us  an  inspiration  to  rise  higher  and 
build  more  wisely  in  the  construction  of  their  governments. 
(Applause.) 

Only  here  at  home  does  anybody  have  the  temerity  to  at- 
tack our  constitution  in  any  vital  way,  much  less  to  attack 
the  form  of  our  government.  Only  here  have  we  any  serious 
or  dangerous  enemies.  I  am  happy  to  believe  the  number  of 
such  is  limited  to  a  small  minority,  but  I  do  know  that  we  have 
some  men,  who,  for  reasons  sufficient  unto  themselves,  are 
constantly  trying  to  make  a  hostile  sentiment  with  respect  to 
the  fundamental  principles  of  our  government. 

Only  a  few  days  ago  one  of  them  openly  attacked  our 
constitution  in  a  public  speech  here  in  Cincinnati.  The  sub- 
ject of  his  address  was  "The  Federal  Constitution,  an  Ameri- 
can Fetish."  The  character  of  his  remarks  were  in  line  with 
the  suggestion  of  his  text. 

I  want  to  say  a  few  words  in  answer  to  that  speech.  (Cries 
of  "Good;  hit  him  hard,"  and  applause.) 

The  speaker  told  his  audience,  according  to  the  press  re- 
ports, among  other  things  that  were  disagreeable,  that  the 
men  who  framed  the  Constitution  of  the  United  States  were 
not  in  sympathy  with  the  masses  of  the  people  of  the  United 
States,  and  that  they  attempted  to  frame  a  government  that 
was  not  in  the  interest  of  the  masses  of  the  people,  but  in  the 
interest  of  the  privileged  interests  and  classes.  That  they  did 
their  work  behind  closed  doors,  and  that  they  were  a  very 
different  class  of  people  from  the  patriots  who  signed  the 
Declaration  of  Independence. 

There  was  more  of  the  same  general  character,  but  I  have 
stated  enough  to  answer  my  present  purpose,  which  is  to  say 
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that  there  never  was  assembled  for  a  work  of  that  character  a 
body  of  men  more  patriotic,  more  broad-minded,  or  better 
qualified  for  the  faithful  and  successful  discharge  of  the  task 
that  was  committed  to  them.  Washington  was  the  President 
of  that  Convention,  and  associated  with  him  were  such  men 
as  Madison,  Hamilton,  Franklin,  Morris  and  the  Pinkneys ; 
these  are  not  only  among  the  most  revered  names  in  American 
history,  but  are  among  the  most  illustrious  names  in  the 
world's  history.      (Applause.) 

The  constitution  they  framed  was  not  in  all  its  provisions 
and  details  a  perfect  instrument.  Nobody  knew  that  better 
than  they ;  and  for  that  reason  it'  was  they  provided  that  when 
occasion  might  so  demand  it  might  be  amended,  providing  a 
way  to  improve  it. 

We  have  amended  it  repeatedly;  in  all  seventeen  times.  As 
originally  adopted  it  provided  for  slavery;  we  amended  it  in 
that  respect.  We  may  amend  it  hereafter  in  other  respects, 
and  will  not  hesitate  to  do  so  if  there  should  arise  any  proper 
requirement  therefor;  but  the  fact  remains  that  although  we 
have  amended  it,  and  may  again  amend  it  as  to  some  of  its 
provisions,  the  form  of  government  for  which  it  provides  is, 
in  its  application  to  us,  situated  as  we  are,  the  most  perfect 
that  was  ever  devised  for  the  children  of  men.     (Applause.) 

The  form  adopted  by  our  fathers  was  long  considered,  and 
exhaustively  debated;  they  were  familiar  with  the  history  of 
the  political  governments  of  the  world.  They  studied  all  and 
gave  us  as  a  result  the  best  that  could  be  devised. 

They  had  exceptional  difficulties  to  contend  with.  They 
represented  thirteen  separate,  independent  State  sovereignties, 
and  the  great  problem  was  how  to  create  a  government, 
national  in  character,  supreme  as  to  the  powers  delegated  to 
it  over  States  and  people  alike,  and  yet  as  to  all  other  powers, 
preserve  those  State  sovereignties  and  keep  them  operative. 
There  were  large  States  like  New  York,  Pennsylvania  and 
Virginia,  and  small  States  like  Delaware,  Rhode  Island,  Con- 
necticut and  South  Carolina.     How  to  unite  all  in  one  common 
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union,  under  one  constitution,  and  preserve  the  equality  of 
the  weak  with  the  strong,  and  have  a  National  government 
operating  not  only  upon  the  States,  but  directly  upon  the 
people  of  the  States,  was  a  problem  that  never  had  been  solved, 
and  the  solution  of  which  never  had  been  attempted  in  all  the 
history  of  the  world. 

These  men  had  differences  of  opinion  like  other  men.  They 
represented  constituencies  that  were  subject  to  the  influence  of 
local  advantages  as  local  communities  always  are.  It  was  no 
easy  task  to  undertake.  No  more  faithful  labor  was  ever  ex- 
pended than  that  which  they  gave  and  no  greater  triumph  was 
ever   wrought    than   was    that    which    crowned    their    efforts. 

(Applause.) 

What  they  brought  forth  was  a  Representative  Govern- 
ment, a  Dual  Government — State  and  National — and  a  De- 
partmental Government,  so  organized  that  one  department 
would  be  such  a  check  upon  the  others,  not  as  to  obstruct,  but 
as  to  secure  careful,  thorough,  patriotic  consideration  of  every 
great  measure  that  might  be  brought  forward. 

The  promulgation  of  that  constitution  was  the  beginning 
of  a  new  era,  not  only  in  America,  but  throughout  the  world. 

I  have  already  mentioned  how  our  example  at  once  became 
an  inspiration  to  all  other  peoples,  and  every  student  of 
American  history  knows  that  from  the  moment  that  constitu- 
tion went  into  successful  operation  we  entered  upon  a  career 
of  American  achievements,  the  like  of  which  the  world  has  not 
witnessed  in  any  other  country. 

When  we  fought  in  the  war  for  the  suppression  of  the  re- 
bellion we  were  fighting  not  only  to  save  the  Union,  but  it 
should  be  the  cause  of  pride  and  congratulation  to  us  forever 
that  we  also  fought  to  preserve  that  Constitution;  not  with 
its  defects,  but  purified  by  their  elimination;  that  we  saved  the 
Constitution  that  provided  us  a  form  of  government  that  has 
been  so  acceptable  to  us,  and  so  admired  by  the  world. 

It  was  our  duty  to  save  the  Union;  it  was  a  still  higher 
duty  to  save  our  form  of  government. 
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To-day  the  Union  is  secure ;  nobody  thinks  of  dismembering- 
it;  all  recognize  its  incalculable  value.  It  is  even  more  im- 
portant to  preserve  our  form  of  government.  The  Union  is 
for  us  alone ;  our  form  of  government  stands  as  a  beacon  light 
for  all  humanity. 

The  world  would  be  amazed  to  see  us  either  departing 
from  it  or  showing  lack  of  appreciation  for  it.  The  great  duty 
of  the  hour  is  therefore,  to  meet  such  attacks  as  that  to  which 
I  have  called  attention ;  to  resent  such  assaults,  and  to  prove 
at  the  ballot  box,  and  wherever  opportunity  to  express  our 
sentiments  may  be  given,  and  especially  wherever  duty  may 
require  us  to  express  our  sentiments,  that  we  still  revere  the 
names  of  our  founders,  and  that  we  do  not  lack  appreciation 
for  the  rich  blessings  that  have  come  to  us  under  the  govern- 
ment they  established.     (Long  continued  applause.) 


In  its  descriptive  account  of  the  foregoing  speech  and  the 
meeting  to  which  it  was  addressed,  the  Cincinnati  Freie 
Presse,   in   its   issue  of  December  3rd,    1913,   said: 

"Senator  Foraker  having  been  introduced  by  Comrade  E. 
R.  Monfort,  was  greeted  by  a  loud,  long  and  continued  ap- 
plause. 

"The  Senator  has  grown  old ;  his  hair  is  white,  but  he  is 
still  vigorous.  One  does  not  notice  when  he  speaks  that  he 
has  grown  old ;  he  still  speaks  with  energy,  vigor  and  bril- 
liancy; he  still  understands  how  to  put  into  his  words  his 
mighty  and  strong  personality;  and  still  he  stands  towering 
above  the  busy  throng  of  insignificant  demagogues  who  try 
to  slander  him.     *     *     * 

"The  vigorous  and  strong  words  of  the  speaker  were  many 
times  interrupted  by  a  storm  of  applause  and  as  the  Senator 
closed  his  speech  the  applause  seemed  never  to  end." 
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SPEECH 


OF 


Hon.  J.  B.  Foraker 

BEFORE 

The  Clearing  House  Association 

OF 

HAMILTON,  OHIO 

THURSDAY,  DECEMBER  11,  1913 

(As  reported  in  the  Cincinnati  Commercial  Tribune) 

After  being  introduced  by  Judge  Clarence  Murphy,  Sen- 
ator Foraker  commenced  his  remarks  by  referring  to  the 
disastrous  effects  upon  the  Miami  Valley  of  the  recent  floods 
and  drifted  into  a  discussion  of  the  power  of  the  general 
Government  to  improve  the  Great  Miami  River  in  such  a 
way  as  to  prevent  such  floods  for  the  future,  and  then  took 
up  the  subject  of 

Currency  Legislation, 
and  said : 

This  being  a  bankers'  occasion  it  may  be  expected  that 
I  shall  say  something  about  the  currency  legislation  now 
pending  in  Congress. 

When  I  accepted  the  invitation  that  brought  me  here  I 
supposed  I  would  say  something  on  that  subject.  At  that 
time  a  currency  bill  had  just  been  passed  by  the  House  of 
Representatives.  It  was  then  under  consideration  in  the 
Finance  Committee  of  the  Senate. 


mental  history.  They  at  least  are  immortal,  whether  our  gov- 
ernment endures  or  fails. 

They  were  made  by  men  of  the  same  class,  the  same  civili- 
zation, the  same  general  affiliations  and  the  same  experiences. 
They  were  all  patriotic  men;  they  were  all  self-sacrificing 
men;  most  of  them  were  scholarly  men;  most  of  them  were 
students  of  history,  and  most  of  them  were  statesmen  of  a 
high  order.  They  had  a  just  appreciation  of  the  dignified 
and  far-reaching  character  of  the  work  in  which  they  were 
engaged ;  they  built  wisely,  even  more  wisely  than  they  knew. 

The  experience  of  more  than  a  hundred  years  vindicates 
both  their  statesmanship  and  their  patriotism. 

We  may  find  occasion  now  and  then,  as  new  conditions 
arise,  as  we  have  done  in  the  past,  to  change  some  minor  pro- 
vision of  our  organic  law ;  but  when  it  comes  to  a  proposition 
to  change  anything  of  vital  character  we  should  hesitate  long, 
and  carefully  study  and  consider  and  weigh  all  the  arguments 
for  and  against,  before  we  lay  violent  hands  upon  what  our 


fathers  gave  us. 


The  Tariff. 


Recurring  to  the  currency  bill,  if  we  get  a  measure  that 
is  fairly  satisfactory  we  may  congratulate  ourselves,  because 
it  will  do  much  to  mitigate  the  injurious  effects  that,  I  fear, 
will  be  caused  upon  the  business  of  the  country  by  the  low 
tariff  law  that  has  been  enacted. 

I  hope  I  may  be  allowed  to  say,  without  appearing  to  in- 
troduce politics  on  a  nonpartisan  occasion,  that  I  have  always 
so  firmly  believed,  and  do  still  so  firmly  believe  in  the  policy 
of  protection  that  I  can  not  witness  any  important  departure 
therefrom  without  apprehension  that  our  prosperity  will  be 
seriously  affected  and  that  we  will  suffer  a  corresponding  de- 
gree of  business  depression. 

I  am  simple  minded  enough  to  believe  that  if  the  manu- 
facturers of  America  have  to  pay  twice  as  much  for  their 
labor  and  other  expenses  of  operation,  as  is  paid  by  their 
foreign  competitors,   they  will  have  to  do  one  or  the  other 


of  four  things;  quit,  reduce  wages,  secure  protection,  or  go 
into  bankruptcy. 

They  do  not  want  to  reduce  wages.  No  patriotic  Amer- 
ican does.  On  the  contrary  the  American  standard  of  wages 
is,  as  it  should  be,  the  pride  of  every  true  American  citizen. 

Neither  do  they  want  to  shut  down;  and,  surely,  they  do 
not  want  to  break  up.  The  only  alternative  is  to  secure 
protection. 

Not  high  protection,  nor  low  protection,  nor  moderate 
protection,  but  enough  protection  to  protect;  enough  protec- 
tion to  equalize  the  disadvantages  to  which  we  are  subjected 
in  competition  with  the  manufacturers  of  the  rest  of  the  world. 

With  that  much  protection  we  can  safely  invest  our  capi- 
tal, employ  our  labor,  develop  our  resources,  multiply  our  in- 
dustries and  make  ourselves  fairly  independent  of  all  the  other 
nations  of  the  earth,  as  to  at  least  all  the  things  we  can 
naturally  produce. 

Such,  at  least,  has  been  our  experience  in  the  past,  and  I 
know  of  no  change  of  conditions  that  will  justify  the  opinion 
that  it  will  not  be  our  experience  in  the  future. 

The  new  tariff  law  is  hardly  yet  in  operation,  but  already, 
either  on  that  account  or  some  other,  there  is  a  slowing  down 
of  business.  A  bad  currency  bill  would  be  ruinous.  A  good 
currency  bill  will  be  a  great  help. 

Give  Business  a  Chance. 

If  we  could  get  it,  and  our  distinguished  President  would 
then  allow  the  Congress  to  adjourn  and  go  home,  and  give 
business  a  chance,  we  might  have  a  fair  degree  of  prosperity, 
notwithstanding  the  tariff.  But  if  the  Congress  is  to  continue 
in  session  indefinitely,  devoting  the  next  three,  or  four,  or 
five,  or  six  months  to  legislating  about  business,  for  its  further 
regulation,  making  more  commissions  to  supervise  our  affairs, 
fix  prices  at  which  commodities  may  be  sold  in  private  busi- 
ness and  to  regulate  all  kinds  of  business  transactions,  as 
Washington  dispatches  indicate  it  may  do,  it  is  impossible 
to  foretell  what  the  outcome  will  be. 

5 


If,  on  the  other  hand,  we  can  prevail  on  our  Represent- 
atives in  Congress  to  be  conservative  and  legislate  with  a 
view  to  helping  business  and  business  men,  instead  of  re- 
stricting and  restraining  and  entangling,  we  will  be  able  to 
go  forward  to  greater  success  than  any  heretofore  achieved. 

The  time  has  come  to  help  business,  instead  of  further 
attacking  it.  For  the  last  ten  years  business,  especially  big 
business,  has  been  harried  and  annoyed  and  be-deviled  until 
patience  is  well  nigh  exhausted.  If  we  were  not  growing 
and  developing,  and  compelled  to  do  business  in  spite  of  all 
these  harassments,  business  would  be  well  nigh  destroyed. 

The  railroads,  stripped  of  the  control  of  their  revenues, 
have  been  stripped  of  their  credit,  and  all  railroad  building 
has  practically  stopped.  We  are  all  learning  that  war  upon 
them  is  war  at  the  same  time  upon  practically  all  other 
kinds  of  business.  We  are  all  interested  in  the  restoration 
of  their  prosperity,  and,  therefore,  in  a  policy  that  will  give 
them  a  chance  to  meet  the  proper  demands  of  maintenance, 
equipment  and  general  improvement. 

There  was  a  time  when  it  was  thought  to  be  to  a  man's 
credit  for  him  to  invest  capital  and  employ  labor  and  be  suc- 
cessful in  the  manufacture  of  some  useful  product.  All  re- 
joiced when  he  enlarged  his  plant  and  lengthened  his  pay- 
roll, and  gave  other  evidences  of  prosperity,  but  we  have 
come  to  the  time  when  such  a  man  rarely  gets  credit,  unless 
he  is  unsuccessful. 

There  was  a  time  when  Legislators  and  Congressmen 
thought  it  their  duty  to  lighten  the  burdens  of  taxation  and 
enact  laws  for  the  protection  and  encouragement  of  all  kinds 
of  business,  but  now  it  seems  as  though  almost  every  man 
who  gets  into  the  Legislature  or  into  Congress,  or  any  other 
office  of  prominence,  thinks  it  his  duty  to  spend  his  time  tax- 
ing his  ingenuity  to  conjure  up  new  burdens  of  taxation  and 
new  forms  and  methods  for  enforcing  them,  and  in  making 
laws  for  the  regulation  of  business  that  are  intended  to  restrict 
and  even  to  entrap  and  ensnare  the  average  business  man  and, 
so  to  speak,  hamstring  all  freedom  of  effort  of  even  the  most 
legitimate  character.  , 


Such  legislation  apparently  proceeds  upon  the  theory  that 
the  successful  business  men  of  the  country  are  a  lot 
of  business  crooks,  who  must  be  subjected  to  a  gen- 
eral supervision  and  all  kinds  of  restrictions,  inspections  and 
regulations  as  to  how  they  shall  keep  their  books  of  account, 
and  make  reports  to  somebody  of  at  least  the  results  of  all 
their  transactions. 

These  ideas  have  prevailed  to  such  an  extent  that  it  has 
been  well  said  that  it  now  requires  almost  as  much  industry 
on  the  part  of  the  average  business  man  to  keep  out  of  the 
penitentiary  as  it  does  to  conduct  his  business. 

The  Income  Tax. 

The  income  tax  is  a  fair  example  of  such  legislation.  The 
Congress  should  have  power  to  impose  such  a  tax,  but  that 
power  should  be  exercised  only  in  time  of  war,  or  other 
emergency.  The  American  people  are  patriotic  enough  to 
submit  to  any  kind  of  supervision,  or  any  kind  of  espionage, 
or  any  kind  of  restraint,  or  any  sort  of  requirement  as  to 
reports  with  respect  to  their  business  that  may  be  thought 
necessary,  when  there  is  an  enemy  knocking  at  the  door;  but 
nobody  wants  to  be  annoyed  and  vexed  and  harassed  with 
such  requirements  in  times  of  peace;  especially  not  when  the 
real  purpose  is  not  so  much  to  raise  revenue  as  to  pry  into 
private  affairs,  and,  when  such  a  form  of  taxation  is  justified 
only  as  a  substitute  for  an  income  derived  from  tariff  duties 
that  have  been  dispensed  with  to  the  great  satisfaction  of 
the  people  of  other  countries,  and  the  great  dissatisfaction  of, 
at  least,  a  large  portion  of  the  people  of  this  country. 

However  annoying,  and  however  much  of  an  interference 
with  business  all  such  legislation  may  be,  we  must  patiently 
submit  to  it,  and  faithfully  comply  with  it  until  we  have  an 
opportunity  to  repeal  it.  If  it  should  be  necessary  to  make 
some  radical  changes  in  the  political  control  of  the  legislative 
departments  of  the  State  and  the  nation  to  accomplish  such 
repeal  and  to  stop  assaults  generally  upon  the  business  of  the 
country  such  changes  will  surely  be  made. 


The  business  men  of  this  country  were  never  less  in  need 
of  leading  strings  than  they  are  to-day ;  they  were  never  more 
honorable  or  upright  in  all  their  business  transactions,  and  this 
is  true  not  only  of  ordinary  business,  but  of  so-called  big  busi- 
ness as  well.  In  every  other  country  except  this  big  business 
is  encouraged.  This  is  particularly  true  of  Germany.  It 
should  be  encouraged  here,  for  it  is  largely  through  the  agen- 
cy of  business  of  that  character  that  we  have  been  enabled 
to  invade  foreign  markets,  selling  abroad  as  we  did  last 
year  almost  a  billion  and  a  half  of  manufactured  products  of 
which  at  least  70  per  cent,  was  American  labor.  I  hope  and 
believe  the  pendulum  of  public  sentiment  is  likely  to  swing 
soon,  if  it  is  not  already  doing  so,  in  the  opposite  direction 
from  that  in  which  it  has  been  swinging.  I  believe  there  is  a 
growing  recognition  of  the  fact  that  war  on  business  is  war 
on  ourselves,  and  that  if  we  would  have  that  universal  pros- 
perity to  which  we  are  justly  entitled,  all  business  should  have 
a  fair  chance,  and  that  in  this  behalf  all  demagogues  should 
be  relegated  to  the  rear  and  a  sound,  safe  and  helpful  order 
of  things  should  be  once  more  inaugurated. 

Socialism. 

In  determining  what  should  be  done  with  respect  to  these 
attacks  on  business,  it  is  our  duty  to  look  beyond  that  which 
appears  on  the  surface,  to  the  cause  behind  them,  and  when 
we  do  so  we  discover  that  they  are  in  part  the  legitimate 
offspring  of  Socialism.  This  movement,  starting  in  Ger- 
many, so  far  as  its  modern  development  is  concerned,  and, 
spreading  all  over  the  world,  has  for  its  avowed  purpose  the 
overthrow  and  destruction  of  what  it  terms  capitalism. 

There  have  been  some  modifications  of  the  Marxian  doc- 
trines of  Socialism,  particularly  here  in  America :  but  in  the 
United  States,  as  everywhere  else,  it  is  the  avowed  purpose 
of  this  political  party,  for  such  it  has  come  to  be,  to  substi- 
tute common  or  public  ownership  for  private  ownership,  not 
only  of  all  public  utilities,  but  also  of  all  property  employed 
in  the  production  and  distribution  for  consumption  of  all 
products  and  goods  and  supplies. 
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Generally,  when  men  speak  of  Socialism,  they  think  only 
of  this  idea  and  purpose  and  take  no  thought,  because  they 
have  no  knowledge  of  the  other  qualities  and  purposes  of 
Socialism  as  understood  in  Europe  and  as  advocated  and  de- 
fined by  the  leaders  of  Socialism  in  this  country. 

Considering  only  the  attitude  of  Socialism  with  respect 
to  the  ownership  of  such  property,  about  which  position,  as  I 
have  stated  it,  there  is  no  controversy,  there  are  many  who  see 
in  it  some  humanitarian  features  that  are  attractive. 

On  that  account  thousands  have  voted  that  ticket  at  recent 
elections  who  never  stopped  to  study  and  never  had  any  con- 
ception of  other  doctrines  that  belong  under  the  general  classi- 
fication of  Socialism. 

Socialism  has  appeared  to  grow  on  another  account. 

There  has  been  of  late  much  dissatisfaction  at  times,  on 
one  account  and  another,  on  the  part  of  both  Republicans  and 
Democrats,  with  their  respective  parties. 

Thousands  and  even  tens  of  thousands  of  Democrats  and 
Republicans,  dissatisfied  with  their  respective  parties,  have, 
on  that  account,  voted  the  Socialist  ticket,  without  stopping 
to  think  of  the  significance  of  Socialism,  merely  as  a  sort  of 
protest  against  the  action  of  their  own  parties  in  the  respects 
as  to  which  they  were  dissatisfied. 

The  time  has  come,  however,  when  Socialism  has  grown 
to  such  proportions  that  it  is  the  duty  of  every  American 
citizen,  interested  in  the  preservation  of  his  country  and  the 
prosperity  of  his  people,  to  study  and  learn  and  know  what 
Socialism  really  means. 

If  it  meant  nothing  more  than  the  common  or  public 
ownership  of  public  utilities  and  the  means  of  production  and 
distribution,  to  which,  by  many,  the  meaning  of  Socialism  is 
restricted,  it  would  be  enough  to  condemn  it ;  for  even  in  this 
restricted  sense  Socialism  would,  in  large  part,  destroy  in- 
dividual initiative  and  individual  enterprise  and  interfere  with 
and  greatly  retard,  if  not  stop  altogether  for  a  time  at  least, 
the  development  of  our  industries  and  the  business  capacities 
of  our  people. 


But  Socialism  means  vastly  more  and  vastly  worse  than 
this  common  ownership  of  property.  It  is  not  only  the 
avowed  enemy  of  capitalism,  seeking  to  destroy  the  relations 
of  employer  and  employee,  to  abolish  entirely  the  wage  system 
and  substitute  co-operation  therefor,  but  it  is  also  the  open 
and  avowed  enemy  of  the  State,  the  church,  the  family  and 
the  basic  principles  and  institutions  of  modern  civilization. 

The  success  of  Socialism  would  be,  in  the  language  of 
Lord  Roseberry,  "The  end  of  all — empire,  religion,  faith,  free- 
dom, people;  Socialism  is  the  death  blow  to  all." 

These  words  are  none  too  strong  to  fittingly  describe  what 
the  triumph  of  Socialism  would  mean. 

In  support  of  the  truth  of  this  statement  let  me  quote  the 
definitions  and  purposes  of  Socialism  as  given  by  some  of 
its  most  distinguished  leaders. 

Two  or  three  months  ago  the  newspapers  announced  the 
death  of  Ferd  August  Bebel,  one  of  the  leaders  of  Socialism 
in  Germany  and  a  member  of  the  Reichstag,  and  the  leader 
of  his  party  in  that  body.  He  was  during  all  the  latter  years 
of  his  life  an  acknowledged  authority  on  everything  pertaining 
to  Socialism.  One  of  his  definitions  of  Socialism  was,  quoting 
his  exact  language: 

"We  aim  in  the  domain  of  politics  at  Republican- 
ism; in  the  domain  of  economics  at  Socialism;  in  the 
domain  of  what  is  to-day  called  religion  at  Atheism." 

Franklin  H.  Wentworth,  a  leading  Socialist  of  Massach- 
usetts, says: 

"All  social  laws  are  but  the  reflex  and  consequence 
of  economic  conditions.  The  present  form  of  mar- 
riage can  not  escape  this  classification.  Woman  has 
been  private  property  and  the  laws  which  bulwark  con- 
ventional marriage  bear  ample  testimony  to  prove  this 
immoral  fact." 

Engel,  a  celebrated  Socialist  author,  says,  in  a  work  called 
"The  Origin  of  the  Family :" 
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"With  the  transformation  of  the  means  of  produc- 
tion into  collective  property,  the  monogamous  family 
ceases  to  be  the  economic  unit  of  society;  the  private 
household  changes  to  a  social  industry;  the  care  and 
education  of  children  becomes  a  public  matter ;  society 
cares  equally  for  all  children,  legal  and  illegal." 

Mr.  H.  G.  Wells,  a  Socialist  authority,  in  a  speech  pub- 
lished in  The  New  York  Independent  of  November  6,  1906, 
said : 

"Socialism  involves  the  responsible  citizenship  of 
women,  their  independence  of  men,  and  all  the  per- 
sonal freedom  that  follows ;  it  intervenes  between  the 
children  and  the  parents,  claiming  to  support  them, 
protect  them  and  educate  them  for  its  ampler  purpose. 
Socialism,  in  fact,  is  the  state  family.  The  old  family 
of  the  private  individual  must  vanish  before  it,  just 
as  the  old  water  works  of  private  entertprise  and  the 
old  gas  company.  They  are  incompatible  with  it. 
Socialism  assails  the  triumphant  system  of  the  family 
to-day,  just  as  Christianity  did  in  its  earlier  and  more 
vital  centuries.  So  far  as  English  Socialism  is  con- 
cerned, and  the  thing  is  still  more  the  case  in  America, 
I  must  confess  that  the  assault  has  displayed  quite  an 
extraordinary  instinct  for  taking  cover,  but  it  is  a 
question  of  tactics,  rather  than  of  essential  antagon- 


ism." 


Among  the  writings  of  Bebel,  the  German  Socialist,  was  a 
work  entitled  "Woman  and  Socialism."  This  book  was  in 
dorsed  by  the  National  Executive  Committee  of  the  Socialist 
party  of  the  United  States  as  a  standard  work  on  Socialism. 
In  it  he  deals  with  the  question  of  sex  relationship  as  follows : 

"Under  the  proviso  that  he  inflict  injury  upon 
none,  the  individual  shall  himself  oversee  the  satis- 
faction of  his  own  instincts.  The  satisfaction  of  the 
sexual  instinct  is  as  much  a  private  concern  as  the 
satisfaction  of  any  other  natural  instinct.  None  is, 
therefore,  accountable  to  others,  and  no  unsolicited 
judge  may  interfere.     How  I  shall  eat,  how  I   shall 
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drink,  how  I  shall  sleep,  how  I  shall  clothe  myself, 
is  my  private  affair — exactly  so  my  intercourse  with 
a  person  of  the  opposite  sex." 

Another  standard  authority  on  Socialism;  in  fact  it  has 
been  termed  the  Bible  of  Socialism,  is  known  as  the  "Com- 
munist Manifesto."     In  it  occurs  the  following: 

"On  what  foundation  is  the  present  family  based? 
On  capital ;  on  private  gain.  In  its  completely  devel- 
oped form  the  family  exists  only  among  the  bour- 
geois. This  family  will  vanish  as  a  matter  of  course, 
when  its  complement  vanishes  and  both  will  vanish 
with  the  vanishing  of  capital." 

Ex-President  Roosevelt  declared  that  William  D.  Hay- 
wood was  "an  undesirable  citizen."  Mr.  Haywood  is  an  ac- 
knowledged leader  of  the  Socialist  party  of  the  United  States. 
He  recently  said  in  a  public  speech,  as  quoted  in  the  news- 
papers, that  there  need  not  be  any  controversy  over  the  propo- 
sition, "That  Socialism  is  a  peril  to  the  church  and  the  State." 

He  further  said  that 

"Real  Socialists  will  not  attempt  to  deny  that  it  is. 
We  are  opposed  to  the  State  and  we  certainly  are 
opposed  to  what  we  have  heard  of  the  church  and  what 
we  know  of  it.  We  are  told  that  up  in  Lawrence, 
Mass.,  we  marched  under  the  banner  that  said  'No 
God  and  No  Master.'  It  is  true  there  was  such  a 
banner  in  the  parade  at  Lawrence.  I  hope  the  time  will 
come  some  day  when  every  man  of  the  working 
class  will  march  under  the  banner  that  sa)rs  'No  God 
and  No  Master.'  " 

A  leading  and  recognized  organ  of  the  Socialist  party  is 
The  Call,  a  newspaper  published  in  New  York  City.  In  its 
issue  of  February  10,  1912,  it  said  in  an  article  published  in 
its  columns  giving  an  account  of  a  refusal  of  the  Socialists  of 
the  State  of  Washington  to  allow  the  Stars  and  Stripes  to 
float  by  the  side  of  the  red  flag  over  a  hall  in  which  they  were 


holding  a  Socialist  convention 
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"To  Hell  with  your  flag!  .  .  .  When  the  red  flag 
flies  above  our  homes  and  our  nation  we  shall  honor 
it  and  love  it,  but  until  it  does  we  refuse  to  recognize 
or  respect  any  flag  which  is  merely  the  symbol  of  and 
protects  some  national  section  of  international  capital- 
ism. Down  with  the  Stars  and  Stripes!  Up  with  the 
red  flag  of  humanity!" 

In  an  article  published  in  The  Call  June  11,  1912,  the 
writer  says : 

"Let  us  acknowledge  the  truth  frankly,  and  say 
that  we  care  not  a  peanut  for  the  ethical  aspects  of 
the  question ;  let  us  admit  that  our  sole  concern  is  the 
acquisition  of  political  power  in  order  to  enable  our- 
selves to  win  full  economic  power.  Let  us  admit  if 
crime  (as  defined  by  capitalist  law)  and  violence  are 
calculated  to  further  the  movement,  we  are  prepared 
and  willing  to  use  them.  .  .  .  Let  us  be  honest." 

"The  Appeal  to  Reason,"  the  official  organ  of  Mr.  Eugene 
Debs,  two  or  three  times  candidate  for  the  Presidency  of 
the  Socialist  party,  in  an  issue  printed  just  before  the  trial  of 
the  McNamara  brothers  in  an  article  discussing  the  approach- 
ing election,  said  : 

"The  fight  at  the  polls  this  fall  will  center  around 
the  adoption  of  the  initiative,  referendum  and  recall 
amendments  to  the  constitution.  Under  the  provisions 
of  the  recall  amendment  the  Judges  of  the  Supreme 
Court  of  California  can  be  retired.  These  are  men 
who  will  decide  the  fate  of  the  kidnapped  workers. 
Don't  you  see  what  it  means,  comrades,  to  have  in 
the  hands  of  an  intelligent,  militant  working  class  the 
power  to  recall  the  present  capitalist  Judges  and  put- 
on  the  bench  our  own  men?  Was  there  ever  su°h  an 
opportunity  for  effective  work?  No,  not  since  Social- 
ism first  raised  its  crmson  banner  on  the  shores  of 
Morgan's  country.  The  election  for  Governor  and 
State  officers  of  California  does  not  occur  until  1914, 
but  with  the  recall  at  our  command  we  can  put  our 
men  in  office  without  waiting  for  a  regular  election." 
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The  Fifth  Congressional  District  of  the  State  of  Wiscon- 
sin, a  part  of  Milwaukee,  had  the  distinction,  the  first  of  its 
kind,  of  being  represented  in  the  last  Congress  by  Victor  L. 
Berger,  a  Socialist.  He  is  quoted  as  saying,  in  the  Socialist 
National  Convention  in  1908: 

"I  do  not  know  how  this  question   (of  Socialism) 

is  going  to  be  solved.     I  have  no  doubt  that  in  the 

last  analysis  we  must   shoot,   and  when   it   comes  to 

shooting,  Wisconsin  will  be  there.     We  always  make 

good." 

Later,  in  The  Social-Democratic  Herald  of  July  21,  1912, 
he  said : 

"Therefore,  I  say,  that  each  of  the  500,000  Social- 
ists and  of  the  2,000,000  working  men  who  instinctive- 
ly incline  our  way,  should,  besides  doing  much  reading 
and  still  more  thinking,  also  have  a  good  rifle  and  the 
necessary  rounds  of  ammunition  in  his  home,  and  be 
prepared  to  back  up  his  ballot  with  his  bullet,  if  neces- 
sary." 

Thousands  of  quotations  of  similar  character  might  be 
made  from  leading  Socialists  and  standard  works  on  Socialism, 
but  listen  to  only  one  other.  The  City  Mission  Monthly,  the 
official  organ  of  the  New  York  City  Mission  and  Tract  So- 
ciety, published  in  its  issue  for  June,  1909,  the  following 
catechism,  which  it  states  was  then  being  largely  circulated  by 
Socialists  among  the  children  of  foreigners  in  that  city: 

"Q.  What  is  God?  A.  God  is  a  word  used  to 
designate  an  imaginary  being  which  people  of  them- 
selves have  devised. 

"Q.  Is  it  true  that  God  has  ever  been  revealed? 
A.  As  there  is  no  God,  he  could  not  reveal  himself. 

"O.  Has  man  an  immortal  soul,  as  Christians 
teach?  A.  A  man  has  no  soul,  it  is  only  an  im- 
agination. 

"Q.  Did  Christ  rise  from  the  dead,  as  Christians 
teach?  A.  The  report  about  Christ  rising  from  the 
dead  is  a  fable. 
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"Q.  Is  Christianity  desirable?  A.  Christianty 
is  not  advantageous  to  us  but  is  harmful,  because  it 
makes  us  spiritual  cripples.  .  .  .  All  churches  are  im- 
pudent humbugs. 

"O.  Should  we  pray?  A.  We  should  not.  By 
prayer  we  only  waste  time,  as  there  is  no  God.  If 
we  are  given  to  prayer,  we  gradually  become  imbe- 
ciles." 

Although  its  no  wonder  that  it  should  do  so,  yet  it  should 
be  cause  of  congratulation  with  all  loyal  and  patriotic  Amer- 
icans that  the  Roman  Catholic  Church,  recognizing  the  dis- 
loyalty to  both  church  and  State  and  the  exceeding  wickedness 
of  a  movement  that  would  overthrow  and  destroy  civilization 
itself,  should  have  solidly  arrayed  itself  against  it;  it  is,  how- 
ever, matter  of  wonderment  that  every  other  church  of  every 
denomination  has  not  done  the  same.  It  can  not  be  possible 
that  the  disloyal,  unpatriotic,  un-American  purposes  of  this 
new  political  movement  can  be  understood. 

My  purpose  in  calling  attention  to  it  is  to  give  warning 
of  its  character  and  to  appeal  to  all  Americans  who  have  at 
heart  the  good  of  their  country  to  quit  sidetracking  their  con- 
sciences by  voting  the  Socialist  ticket  when  not  pleased  with 
something  that  has  happened  or  has  been  done  by  their  own 

parties. 

Party  Emblems,  Etc. 

In  view  of  the  immoral  and  political  character  and  pur- 
poses of  Socialism,  as  set  forth  in  the  quotations  made,  there 
is  a  particular  reason  why  party  names  and  party  emblems 
should  not  be  forbidden  on  tickets  to  be  voted  at  our  elections. 

In  the  presence  of  such  a  menace  every  man  should  be 
required  to  fly  his  colors. 

When  one  goes  to  the  polls  to  vote  he  should  know  not 
only  the  name  of  the  candidate  for  whom  he  votes,  but  his  po- 
litical affiliations  and  his  political  beliefs  in  so  far  as  those 
affiliations  may  disclose  them. 

He  should  know,  in  short,  whether  a  candidate  named  on 
the  ballot  is  a  Democrat  or  a  Republican  or  a  Socialist,  and 
he  must  have  this  knowledge  before  he  can  vote  intelligently. 

15 


It  is  not  one  voter  in  a  thousand  who  could  tell,  without 
the  aid  of  party  names  and  emblems  on  the  ticket,  what  is 
represented  by  each  and  every  man  on  the  ticket. 

Voting  should  not  only  be  free,  in  every  sense  of  the  word, 
so  that  every  man  who  votes  shall  vote  as  he  may  prefer  to 
vote ;  but  it  should  be  intelligent,  so  that  every  man  may  know 
for  whom  he  is  voting  and  for  what  he  is  voting. 

I  have  always  found  my  ticket  under  the  eagle  and  the 
name  Republican.  I  would  be  willing  to  run  the  risk,  if  there 
were  any  necessary  for  it,  or  sense  in  it,  of  voting  the  Demo- 
cratic ticket  as  a  result  of  not  having  the  eagle  or  the  name 
of  my  party  printed  on  the  ballot,  but  I  would  regret  it  ex- 
ceedingly if  there  could  be  any  danger  arising  from  the  omis- 
sion of  names  and  emblems  of  my  voting  a  Socialist  ticket. 

Every  other  man  who  is  a  true  and  loyal  law-abiding,  pa- 
triotic American  must,  if  he  knows  what  Socialism  means,  feel 
the  same  way. 

I  hope  therefore,  all  laws  that  stand  in  the  way  of  giving 
the  fullest  information  to  the  voter  on  the  ballot  that  is  fur- 
nished him  may  be  repealed  to  the  end  that  in  the  exercise  of 
his  right  of  suffrage  he  may,  at  least,  act  intelligently,  and  not 
through  ignorance  of  their  affixations  and  purposes  cast  his 
vote  for  candidates  whom  he  would  no  more  support,  if  fully 
informed,  than  he  would  invite  the  plague  or  the  disasters  of 
flood  or  famine. 

I  have  already  said  that  the  men  who  framed  our  institu- 
tions were  wise  and  far-seeing  statesmen ;  they  gave  us  a 
representative  government  because  no  other  seemed  in  the 
light  of  experience  and  reason  to  be  suitable  for  a  people  of 
such  great  population  and  vast  expanse  of  territory  as  we 
have  in  the  United  States. 

What  they  provided  in  this  respect  as  to  the  governments 
of  the  nation  and  the  State  we  early  adopted  as  to  party  organ- 
ization and  action. 

To  prohibit  by  law  the  nomination  of  candidates  for  office 
by  a  delegate  convention  is,  in  my  judgment  and  according 
to  my  experience,  a  grave  mistake. 
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It  has  become  so  fashionable  to  attack  and  tear  down  and 
destroy  whatever  is  or  has  been  that  the  mere  suggestion,  if 
it  come  in  the  name  of  reform,  or  some  radical  change  with 
respect  to  government,  or  with  respect  to  political  organiza- 
tions, is  at  once  accepted  as  a  new  revelation  of  something 
better  than  what  our  fathers  established. 

Every  man  who  has  any  experience  in  such  matters  knows 
that  in  a  free  popular  government  it  is  true,  as  all  recognized 
publicists  of  authority  have  said,  that  political  parties  are 
essential  to  the  development  and  the  discussion  of  new  ques- 
tions that  may  arise. 

And  every  such  person  knows  that  it  is  the  history  of 
political  parties  in  this  country  that  they  uniformly  strive  to 
formulate  a  declaration  of  principles  which  they  can  success- 
fully present  to  the  people  as  better  calculated  than  the  prin- 
ciples of  their  opponents  to  promote  the  public  welfare ;  and 
that  they  strive  industriously,  sincerely,  faithfully  to  nominate 
as  their  candidates  to  represent  those  principles  the  best  men 
their  party  affords. 

Now  and  then  an  unfortunate  platform  may  be  put  forth, 
and  an  unfortunate  nomination  may  be  made,  but  always  such 
mistakes  are  at  the  cost  of  the  party  responsible,  and  none 
of  them  ever  would  be  made  if  the  mistake  involved  could  be 
foreseen. 

In  other  words,  under  the  delegate  convention  system  the 
people  are  all  represented  just  as  they  are  in  the  Legislature 
and  in  Congress,  and  those  Representatives  responsible  to 
their  constituencies  for  what  they  do  have  every  incentive  to 
serve  their  party  faithfully,  to  the  end  that  they  may  have 
opportunity  to  successfully  and  faithfully  serve  their  country. 

Under  this  system  political  platforms  have  always  repre- 
sented the  political  sentiments  of  those  who  framed  them,  and, 
with  few  exceptions,  the  candidates  of  all  parties  nominated 
to  stand  on  those  platforms  have  creditably  represented  the 
people  behind  them,  and  when  elected  to  office  have  faithfully 
and  creditably  served  the  country  and  all  the  people  who  had 
any  responsibility  in  giving  them  place  and  power. 
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It  is  not  possible  that  under  the  primary  system  of  making 
nominations  first  and  then  holding  conventions  afterward  to 
frame  a  declaration  of  principles  better  results  can  be  achieved 
than  have  been  wrought  in  the  years  of  the  past. 

This  is  especially  true  of  Ohio.  From  the  beginning  of 
our  history  as  a  State  our  public  affairs  have  been  ably  admin- 
istered, and  the  representation  of  our  Commonwealth  has  been 
of  the  most  acceptable  character.  And  what  is  true  of  Ohio 
is  true  also  as  to  platforms  and  nominations  by  national 
parties. 

First,  in  order,  should  come  a  convention  composed  of 
delegates  elected  by  the  people,  where  platform  declarations 
can  be  thoroughly  considered  and  debated,  and  then  carefully 
framed,  so  as  to  express  party  faith,  party  principles  and  party 
purposes,  and  then,  after  such  a  platfrom  has  been  adopted, 
the  candidates  should  be  selected  to  represent  and  carry  out 
the  principles  and  pledges  so  promulgated. 

Nation-wide  Primaries. 

This  is  particularly  true  as  to  the  nomination  of  candidates 
for  the  Presidency  and  Vice  Presidency. 

President  Wilson  in  his  recent  message  to  the  Congress 
recommended  that  conventions  be  prohibited  and  that  all  nom- 
inations be  made  at  nation-wide  primaries.  On  this  recom- 
mendation I  desire  to  make  some  observations. 

Our  union  is  a  union  of  separate  States,  each  one  a  sover- 
eign except  as  to  the  powers  by  our  constitution  delegated  to 
the  Federal  Government. 

Among  the  rights  reserved  by  that  instrument  to  the 
States  and  the  people  is  the  right  carefully  reserved  for  the 
purpose  of  protecting  the  equality  that  it  was  necessary  to 
assure  of  Small  States  with  large  States  in  the  matter  of  gov- 
ernment as  a  condition  precedent  to  the  formation  of  our 
Union,  for  States  to  act  as  such  in  some  matters. 

It  was  accordingly  carefully  provided  in  the  constitution 
of  the  United  States  that  there  should  be  forever  equality  of 
representation  in  the  Senate,  and  that  forever,  in  the  election 
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of  Presidents  and  Vice  Presidents,  the  people  should  act  by- 
States,  each  having  its  own  Electoral  College,  appointed  or 
chosen  in  such  way  as  the  State,  not  the  nation,  may  prescribe, 
and  that  if  the  Electoral  College  should  fail  to  elect  and  the 
election  should  be  thrown  into  the  House,  that  there  the  vote 
shall  be  taken  by  States,  each  State  having  one  vote,  the 
smallest  as  well  as  the  largest. 

Unless,  therefore,  we  radically  change  our  organic  law 
so  as  to  make  the  election  of  President  and  Vice  President  a 
national  instead  of  a  State  matter,  it  is  at  least  contrary  to 
the  spirit  of  the  constitution,  that  a  nation-wide  vote  should 
determine  who  shall  be  made  candidates,  as  it  is  in  conflict 
with  the  letter  of  the  constitution  to  determine  by  a  nation- 
wide vote  who  shall  be  elected. 

My  remarks  are  already  too  extended  for  the  occasion. 
If  they  were  not  I  should  gladly  make  some  comments  on 
some  other  matters;  some  of  which  have  been  brought  for- 
ward under  the  name  of  progressiveism,  but  which  are  in  the 
nature  of  retrogressiveism  instead. 

I  refer  in  this  connection  to  the  initiative  and  the  referen- 
dum and  the  recall,  all  of  which  had  been  tried  and  proven 
failures  more  than  a  thousand  years  before  our  constitution 
was  framed. 

The  Mexican  Question. 

I  would  be  glad,  too,  to  say  something  about  the  Monroe 
doctrine,  and  the  interpretation  that  is  being  put  upon  it  by 
the  present  Federal  administration  with  respect  to  Mexico  and 
San  Domingo;  and  point  out  why  I  do  not  think  there  is 
any  obligation  resting  upon  us  because  of  that  doctrine,  or 
otherwise,  to  assume  responsibility  for  a  de  facto  government, 
or  to  supervise  and  regulate  purely  domestic  questions  of 
accession  to  office  under  a  de  jure  government. 

With  the  morals  and  methods  that  may  be  employed  by 
other  peoples,  we  rightfully  have  no  concern,  except  only  as 
we  do,  and  properly  may  wish  that  the  same  high  standard 
of  morals  may  obtain  in  every  country  that  we  try  to  main- 
tain in  this  country. 
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In  President  Monroe's  announcement  of  his  doctrine  it  is 
stated  as  a  part  of  that  doctrine  that  with  the  politics  of 
Europe,  the  troubles,  the  wars  and  accessions  to  office  in  that 
country  we  will  have  nothing  whatever  to  do,  except  only  to 
recognize  the  de  facto  government  that  any  country  may  have 
for  the  time  being. 

It  can  not  be  claimed  in  view  of  this  language  that  it  is 
properly  any  concern  of  ours  how  a  de  facto  government  of  any 
European  country  may  have  been  established,  or  how  the  head 
of  any  de  jure  government  may  have  acceded  to  power.  By 
the  same  token  it  is  no  concern  of  ours  how  a  de  facto  govern- 
ment may  have  been  established  in  Mexico,  San  Domingo,  or 
any  other  country  of  the  Western  Hemisphere,  or  how  any 
head  of  any  government  de  jure  of  any  country  on  this  hemi- 
sphere may  have  acceded  to  power. 

But  if  it  were  otherwise  and  moral  considerations  were  to 
determine  whether  we  should  recognize  a  de  facto  govern- 
ment or  a  president  who  might  accede  to  the  head  of  a  de  jure 
government,  it  would  be  extremely  difficult  in  most  cases  to 
set  up  a  standard  by  which  to  measure  intelligent  action. 

Take  the  case  of  Mexico,  for  instance.  Huerta  is  at  the 
head  as  Provisional  President  of  the  established  government. 
No  matter  whether  it  be  the.  government  de  jure,  as  it  is 
forcibly  claimed  to  be,  or  a  mere  de  facto  government,  it  is 
the  only  national  government  that  has  been  recognized  as 
such. 

He  has  been  recognized  as  Provisional  President  by  the 
unanimous  vote  of  both  the  Senate  and  the  House  of  the  Con- 
gress of  the  republic  of  Mexico,  and  by  all  the  army  and  by 
all  the  departments  of  the  government.  He  has  been  so  recog- 
nized by  Great  Britain,  France  and  Germany  and  many 
other  nations.  I  know  of  no  reason,  at  least  I  have  heard  of 
none ;  why  he  should  not  also  be  recognized  by  us,  except  only 
to  use  a  common  expression,  there  is  "blood  on  his  hands." 

It  may  be  there  is  blood  on  his  hands.  It  would  be  hard 
to  find  a  Mexican  of  distinction  who  does  not  have  blood  on 
his  hands. 

20 


Some  of  them  are  bloody  from  head  to  foot;  but  suppose 
Huerta  be  driven  out  of  office,  as  he  probably  will  be,  in  con- 
sequence of  our  policy  with  respect  to  him,  and  what  our 
government  is  doing  in  hostility  to  him,  then  what?  After 
the  deluge,  what  comes  next?  Who  then  will  be  recognized? 
Will  we  still  wait  for  some  one  without  blood  on  his  hands? 
Then  surely  we  will  not  recognize  any  leader  of  the  constitu- 
tionalists. 

The  record  made  by  them  is  one  of  blood  and  waste  and 
anarchy,  and  ruin,  sufficient  to  fulfill  completely  the  require- 
ments of  General  Sherman's  description  of  war. 

The  inhuman  and  brutal  murder  of  captured  prisoners 
has  been  such  as  to  shock  the  whole  world.  The  newspapers 
account  for  these  brutalities  by  describing  Villa  and  other 
Generals  as  bandit  chieftains,  who  have  been  officially  out- 
lawed for  years. 

If  Huerta  drops  out,  then  some  one  of  these  chieftains 
will  probably  accede  to  the  Presidency. 

If  the  fact  that  a  man  may  have  blood  on  his  hands  be  a 
reason  why  he  shall  not  be  recognized  then  the  same  trouble 
will  arise.  In  the  meanwhile  as  now,  our  treaty  will  continue 
suspended,  for  if  there  be  no  government  we  can  recognize 
there  is  of  necessity  only  anarchy;  and  anarchy  like  war  sus- 
pends treaties  of  peace  and  amity  for  the  simple  reason  that 
there  is  no  government  in  existence  responsible  for  their  en- 
forcement, and,  therefore,  nobody  against  whom  we  can  assert 
a  claim  of  violation  of  a  treaty  and  secure  redress  for  the 
destruction  of  American  life  and  American  property. 

If  it  were  calculated  to  avoid  war,  otherwise  inevitable,  it 
might  be  justified,  but  it  is  not.  On  the  contrary  it 
makes  war,  otherwise  improbable  almost  a  certainty,  if  not 
now,  later,  for  surely  the  seeds  of  strife  have  been  sown. 

The  whole  situation  is  most  unfortunate.  A  bad  feeling 
toward  Americans  already  existing  has  been  made  worse  and 
at  best  years  will  pass  before  relations  that  are  cordial  in  fact 
will  again  be  restored ;  but  I  have  already  said  there  is  no  time 
now  for  the  proper  discussion  of  a  subject  of  such   grave 
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character,  such  serious  importance  and  such  far-reaching  con- 
sequences. 

Some  other  time,  when  there  is  better  opportunity,  there 
is  much  more  that  might  be  said.  For  the  present  I  leave  it 
with  the  expression  of  regret  that  a  President,  who,  although 
entertaining  views  with  which  I  do  not  agree  as  to  some 
economic  policies,  and  views  with  which  I  do  not  agree  with 
respect  at  least  to  this  phase  of  his  foreign  policy,  should 
make  the  mistake  of  putting  our  country  in  such  an  inde- 
fensible attitude  as  that  which  we  have  assumed  in  this  matter. 

I  regret  it  because,  and  I  say  it  with  pleasure,  I  have  long 
been  an  admirer  of  the  ability,  the  culture,  the  refinement,  the 
dignity  and  the  high  personal  character  of  President  Wilson. 
He  has  so  deported  himself  since  he  assumed  office  as  to  show 
an  unusual  devotion  to  his  duty  as  he  sees  it.  I  wish  him 
every  success  possible  with  respect  to  all  his  policies,  in  so 
far  as  their  success  may  be  consistent  with  the  prosperity  of 
our  country  and  the  honor  and  the  dignity  of  our  great 
government. 
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SPEECH 


OF 


Hon.  J.  B.  Foraker 


BEFORE 


The  Clearing  House  Association 

HAMILTON,    O- 

AT 

HAMILTON    CLUB 
Thursday,  December  11,  1913. 

As  reported  in  the  Cincinnati  Commercial  Tribune. 


Special  Dispatch  to  Commercial  Tribune. 

HAMILTON,  O.,  Dec.  11. — An  eloquent 
plea  for  the  protection  of  the  business 
community  of  this  country  from  destruc- 
tive legislation  was  uttered  by  ex-Sen- 
ator Joseph  B.  Foraker  before  the  Ham- 
ilton Clearing  House  Association  at  the 
Hamilton  Club  this  evening. 

The  entire  utterance  was  characteristic 
of  the  distinguished  Cincinnatian.  Those 
who  have  heard  the  "Senator  defend  the 
constitution  of  the  United  States  as  a 
safe  foundation  and  source  for  the  in- 
spiration of  all  legislation  for  the  coun- 
try need  not  bo  told  that  this  was  one 
of  the  most  interesting  periods  of  his 
speech. 

The  Senator  started  by  discussing  the 
plans  of  Congress  for  flood  prevention, 
conservation  of  resources  and  other  con- 
structive measures  which  are  being  dis- 
cussed by  the  federal  authorities. 

He  sounded  a  note  of  warning  against 
legislation  which  seems  calculated  to  re- 
strict the  legitimate  freedom  of  the 
business  man  and  called  for  the  retire- 
ment from  public  activity  of  men  re- 
sponsible for  the  harassing  of  legitimate 
business  endeavors. 

Doubts  Tariff  Bill. 

Senator  Foraker  expressed  his  doubt 
that    the    tariff    bill    would   maintain    the 


degree  of  prosperity  which  this  country 
has  been  enjoying,  and  expressed  the  be- 
lief that  unless  Congress  enacts  a  good 
currency  bill  the  country  will  suffer 
keenly. 

He  devoted  considerable  time  to  a  dis- 
cussion of  the  principles  of  Socialism, 
which  he  declared  to  be  injurious  to  the 
nation,  the  State  and  the  individual. 

From  this  subject  the  Senator  nat- 
urally talked  on  legislation  which  would 
remove  party  emblems  from  the  balloU 
because  without  these  designations  th« 
voters  are  not  sure  for  whom  they  are 
voting,  nor  the  principles  of  the  candi- 
date. 

♦  Regarding    Primaries. 

The  speaker  takes  issue  with  Presi- 
dent Wilson  on  the  subject  of  national 
primaries.  His  knowledge  and  ability 
as  a  constitutional  lawyer  was  brought 
into  play  particularly  on  this  phase  of 
his  address  He  reviewed  the  progress 
of  parties,  the  ample  provisions  made  for 
thorough  representation,  the  expounding 
of  party  principles  in  party  platforms 
and  the  pledging  of  candidates  to  the 
application  of  these  principles  in  public 
office. 

He  declared  that  the  initiative,  the  ref- 
erendum and  the  recall  were  tried  and 
proved     failures     more    than   a    thousand 


years    before    the    American    constitution 
•was  framed. 

Criticises   Mexican    Policy. 

The  Senator's  experience  ag  a  member 
of  the  Committee  on  Foreign  Affairs 
gave  much  zest  to  his  criticism  of 
T?resident  Wilson's  Mexican  policy.  He 
."Gferred  to  Huerta  as  having  been 
recognized  by  both  houses  of  Con- 
gress of  that  country  as  the  provi- 
sional President,  and  as  he  has  been 
recognized  by  Great  Britain,  France, 
Germany  and  many  other  nations,  he  be- 
lieved that  President  Wilson  should 
also  recognize  him. 

Senator  Foraker  closed  with  a  grace- 
ful and  beautifully  worded  tribute  to  the 
President,  saying:  "I  have  long  been  an 
admirer  of  the  ability,  the  culture,  the 
refinement,  the  dignity  and  the  high  per- 
sonal character  of  President  Wilson." 

Senator  Foraker  was  given  an  ovation 
when  he  arose  and  a  repetition  when  he 
concluded.  He  was  introduced  by  Judge 
Clarence    Murphy. 

The  Senator  spoke  as  follows: 

Before  I  say  anyth'ng  else,  let  me  con- 
gratulate ycu  and  a'.l  the  people  of  Ham- 
ilton upon  your  speedy  and  practically 
complete  recovery  from  the  disasters  of 
the  recent  flood. 


You  are  to  be  congratulated  not  only 
upon  what  you  have  achieved  in  that  re- 
Bpect,  but  also  upon  the  splendid  pluck, 
courage  and  heroism  you  manifested 
throughout  all  that  trying  experience. 
You  showed  all  the  qualities  of  the  high- 
est type  of  American  citizenship.  The 
whole  country  sympathized  with  you  and 
became  proud  of  you.  Your  sufferings 
moved  their  hearts  and  your  uncomplain- 
ing and  dauntless  spirit  excited  their,ad- 
miration.  The  floods  from  which  you 
suffered  and  the  floods  and  their  accom- 
panying horrors  that  have  overtaken  our 
similarly  afflicted  countrymen  in  Texas, 
with  accounts  of  which  our  newspapers  of 
the  last  week  have  been  filled,  bring  to 
the  front  as  never  before  the  great  prob- 
lem of  flood  prevention. 


Just  what  should  be  done  to  avert  such 
disasters  is  primarily  an  engineering 
problem.  And,  in  the  next  place,  a  finan- 
cial question. 

Precisely  what  the  best  plan  may  be  I 
do  not  know.  I  have  read  a  number  of 
suggestions  that  seem   plausible,   but  all 


involve  such  a  prohibitive  cost  that,  like 
the  Panama  Canal,  it  is  a  burden  that 
6hould  be  assumed  by  the  national  gov- 
ernment if  there  be  any  authority  there- 
for. 


Some  of  these  plans  provide  for  a  sys- 
tem of  reservoirs  in  which  the  surplus 
waters  may  be  impounded  in  times  of 
flood,  and  from  which  they  may  be  with- 
drawn to  add  to  the  water  in  the  channel 
during  the  dry  season,  thus  in  a  way  in- 
suring something  like  a  steady  supply 
all  the  year  around. 


In  connection  with  these  proposed  res- 
ervoirs there  has  been  some  discussion  of 
the  utilization  of  the  power  thus  made 
available  for  the  production  of  hydro- 
electric current.  It  has  been  claimed  by 
competent  engineers  that  the  entire 
scheme  of  relief  thus  suggested  might  be 
made  self-sustaining  and  even  profit- 
paying.  This  is  pre-eminently  an  en- 
gineering problem. 


If  the  engineers  can  demonstrate  the 
success  of  such  a  plan  to  the  extent 
claimed  it  should  not  be  a  difficult  or 
even  burdensome  matter  to  provide  such 
a  remedy.  The  demand  for  the  electric 
current  here  in  the  Miami  Valley  and 
within  a  radius  of  easy  transmission 
would  be  enormous  at  the  present  time, 
and  almost  incredibly  larger  in  view  of 
the  certain  growth  of  your  population 
and  your  industries  in  years  to  come. 


Beyond  merely  mentioning  these  sug- 
gestions I  pass  them  by  without  discus- 
sion in  order  that  I  may  give  expression 
to  some  views  with  respect  to  the  power 
of  the  general  government  and  the  duty 
of  the  general  government  to  do  the 
work  that  may  be  necessary  to  be  done. 


When  I  speak  of  the  magnitude  of  the 
undertaking  and  the  extravagant  cost  of 
the  same,  I  have  in  mind  not  only  the 
prevention  of  floods  here  in  the  Miami 
Valley,  but  the  prevention  of  floods  in  all 
other  places  where  work  of  that  kind  is 
netded.  I  read  in  the  papers  a  few  days 
ago  a  dispatch  from  Washington  an- 
nouncing that  Congress  will  be  afked  to 
appropriate  at  this  session  $SO,000.000  for 
the  building  of  new  and  the  strengthen- 
ing of  old  levees  of  the  banks  of  the  Mis- 
sissippi to  keep  the  Father  of  Waters 
within  his  channels.  What  can  be  done, 
and  what  the  government  may  be  asked 
lo  do  to  prevent  a  recurrence  of  the  dis- 
asters now  afflicting  the  Brazos  River 
country,  we  are  not  yet  informed,  but  it 


may  be  assumed  that  if  it  be  possible  at 
all    to    prevent    such    overflows    as    that 
country  is  now  suffering  from  it  will  be 
something   that   will   involve    a  cost   that 
will   run   into   the   millions.    Hundreds   of 
millions  have  been  appropriated  and  ex- 
pended   by    the    government    for    similar 
purposes.    Hundreds    of    millions    will    be 
so  expended  in  the  future.    These  expen- 
ditures are  made  by  Congress   under  its 
authority    to    regulate    commerce    among 
the    States   and   ostensibly  for  that    pur- 
pose only,  but  in  reality  for  all  good  pur- 
poses that  may  be  thus  incidentally  sub- 
served, although   they  may  not  be  men- 
tioned, among  which,  not  infrequently,  the 
prevention  of  overflow  is  more  important 
on   account    of   the   protection   it   affords 
to  the  adjacent  lands  than  is  the  promo- 
tion of  commerce  by  keeping  the  flow  of 
the  water  within  its  bounds.       Navigable 
rivers    are    highways    of    commerce    and 
Congress   has  the    right  to  maintain   and 
improve  them  so  as  to  make  them  as  effi- 
cient as  possible  as  instruments  of  such 
commerce,    and   when    Congress   declares 
that  such  is  the  purpose  of  an  appropria- 
tion no  authority  can  question  that  such 
is  the  purpose.    In  this  manner  Congress 
has  spent  money  with  a  lavish  hand,  not 
only  to  dredge  the  channels  of  the  rivers, 
but    the    channels    of    the    lakes,    and    to 
dredge  and  improve  harbors  both  of  the 
sea  coasts  and  the  lakes.    At  times  much 
complaint  has  been  made  about  such  ex- 
penditures.   Very  frequently  these  appro- 
priations are  referred  to  as  the  opening 
of   the    "pork   barrel."    No     doubt     some 
money,    perhaps   much    money,    has   been 
improvidently  expended  in  this  way,  but 
It  is  now  a  practically  universally  recog- 
nized   fact   that   no   money   expended   by 
the   government  for  public  purposes  has 
brought  richer  rewards  in  the  way  alone 
of    providing    cheaper    water    transporta- 
tion, saying  nothing  about  the  protection 
of    life    and     property,     than    has    been 
brought  by  the  river  and  harbor  appro- 
priations. 


In  the  exercise  of  this  power  to  reg- 
ulate commerce  among  the  States  the 
Congress  has  not  only  appropriated 
money  to  deepen  and  widen  channels 
and  to  build  levees  and  dikes  to  hold 
the  water  within  the  banks,  where  it 
belongs,  but  of  late  years  these  ex- 
penditures have  been  not  only  to  deepen 
and  widen  the  channels  and  build  levees 
and  dikes,  but  also  to  build  locks  and 
portable  dams  so  as  to  secure  better 
stages  of  water  than  can  be  had  at 
some  seasons  of  the  year.  The  Ohio 
River  is  being  so  improved  now.  Many 


other  rivers  are  being-  improved  in  the 
same  way.  These  expenditures  have  not 
been  confined  to  rivers  that  are  natur- 
rally  navigable  in  fact  by  such  vessels 
as  are  commonly  used  for  water  trans- 
portation at  this  time,  but  also  for  the 
improvement  of  rivers  that  are  now 
navigable  only  in  contemplation  of  law. 
By  that  I  mean  rivers  that  have  been 
declared  by  statute  to  be  navigable 
rivers,  and  which,  perhaps,  at  the  time 
of  the  enactment  of  such  statutes  were 
navigable  in  the  sense  that  transporta- 
tion could  be  had  upon  them  by  such 
boats  and  vessels  as  were  then  com- 
monly in  use,  but  which  could  not  be 
navigated  by  boats  and  vessels  such  as 
are  in  use  today.  The  Great  Miami  is 
of  this  class. 


In   the   ordinance   of    1787   it   was    pro- 
vided  that  all   navigable   waters   leading 
into    the    Mississippi    River,    or    the    St 
Lawrence  River,   should  forever  be  com- 
mon   highways   for   use    by    all   the    citi- 
zens   of    the    United    States    without    toll 
or    charge    of    any    kind.      Early    in    the 
present     century     the     Ohio     Legislature 
passed  a  statute   declaring  that  a  num- 
ber of  the  rivers  of  Ohio  were  navigable 
rivers,    among    them    naming    the    Great 
Miami.     The   Great  Miami   was,   at  that 
time,   in   fact  navigable   by  such  vessels 
as  were  then  in  common  use  on  the  Ohio 
River,    and    other   rivers    in    the   Western 
country  for  the  transportation  of  passen- 
gers   and    supplies.    These    vessels    were 
flat  boats,  rafts  and  other  similar  kinds 
of  craft;  but  they  were  the  vessels  of  the 
time,  and  the  Legislature,  in  making  the 
declaration     it     did,     simply     classed  the 
Great  Miami  River  where  it  properly  be- 
longed,   among    the    navigable    rivers    of 
our    State;    and,    inasmuch    as    it    was    a 
river  leading-  out  across  State  lines  at  its 
confluence   with   the   Ohio  and  on  to   the 
Mississippi,   it   became,   if  it  was  not  al- 
ready,   one    of   the    navigable    waters   of 
Ohio    within    the    provisions    of   the   ordi- 
nance   of    1787.    And    such    it    has    ever 
since  remained.     As  such  it  also  became 
and  still  is,  in  a  legal  sense,  a  common 
highway    of   the   nation,    open   forever   to 
the  use  of  citizens,  not  only  of  Ohio,  but 
of  all  the  States  of  the  union,  free  of  toll 
and    charges    of    every    kind    and    nature. 
That  is   all  the  Mississippi  is  in  a  legal 
sense.     Of  course,  there  can  be  no  com- 
parison  of   the   two   rivers   in   any   other 
way,   but  whether  or  not  a  river  be  en- 
titled   to   attention    and    help   from    Con- 
gress does  not  depend  upon  its  size,   it3 
width,   or  depth,    or  length,   or  upon   the 


use  that  may  be  in  fact  made  of  it,  but 
upon  the  question  whether  or  not  it  is 
In  contemplation  of  law  navigable,  or  m 
fact  navigable,  or  capable  of  being  made 
a  navigable  water,  and  as  such  a  com- 
mon highway  for  the  purposes  of  trade 
and  commerce  among  the  States.  Such 
being  the  character  of  the  Miami  River 
it  is  not  a  question  of  power  or  authority, 
but  only  a  question  of  policy,  whether 
the  Congress  will  aid  in  the  improvement 
of  this  highway  so  as  to  make  it  in  fact 
navigable  by  today's  vessels  of  commerce 
— not  necessarily  by  vessels  of  deep 
draft,  but  by  any  kind  of  vessels  now  in 
use  that  might  be  suitable  for  the 
transportation  of  the  tremendous  and 
rapidly  increasing  volume  of  the  prod- 
ucts of  your  mills  and  shops  and  factories 
to  the  markets  to  be  reached  by 
the  Ohio,  the  Mississippi,  the  gulf  and 
the  Panama  Canal.  You  are  as  well  worthy 
and  as  much  deserving  of  such  recogni- 
tion and  help  as  are  the  Great  Kanawha, 
the  Elk,  the  Guyandotte  and  the  Big 
Sandy,  no  one  of  which  was  ever  navi- 
gable in  fact  until  the  government  made 
it  so. 


of  the  work,  and  at  its  own  expense  exe- 
cute that  plan. 


The  Gr>?it  Miami  is  as  much  es  any  of 
th-^se.  or  hundreds  of  other  streams  that 
might  b.;  named,  a  navigable  river  ir> 
law,  and  capable  of  being  so  improved 
as  to  make  it  such  in  fact— and,  there- 
fore, a  common  highway  for  commerce, 
and  thus  under  the  jurisdiction  of  Con- 
gress, if  that  body  should  see  fit  to  as- 
sert such  jurisdiction. 


Being  a  river  of  this  character,  the 
government  has  authority  tc  appropriate 
and  expend  money  to  deepen  and 
straighten  its  channel,  or  hedge  in  its 
waters  with  levees  and  dikes  and  em- 
bankments, or  to  cmnsiruct  reservoirs  for 
Ihe  impounding  of  its  surplus  water  in 
time  of  flocds  to  prevent  overflow  and 
ir  dry  seasons  afford  a  supply  to  increase 
the  water  in  its  channel,  thus  seucring  a 
regular  and  safe  flow  at  all  times.  A 
necessury  incident  of  such  work  and  a 
purpose  even  more  important  tha.n  the 
commerce  Involved  might  be  the  protec- 
tion of  life  and  property  from  further 
ftood  disasters.  There  are  many  prece- 
dents and  few  of  them  more  worthy  than 
the  '.'ase  you  present 


I  do  not  know  what  steps  you  propose 
to  take,  but  you  have  a  legal  right  to 
call    upon    the    Congress    o'f    the   United 


call    upon    ,....=    o- —    ~-    — 

States   to   not   only   assist   you   in   aeter- 
ir.mg  upan  a  plan,  but  to  take  chargo 


I  sincerely  hope  that  you  may  te  able 
to  so  present  your  claims  as  to  stcurss 
th2  favoratle  consideration  of  these 
rights,  and  also  to  secure  ample  provi- 
sion for  such  work  of  prevention  as  will 
make  you  safe  forever  fie>m  a  reevrrence 
of  such  a  disaster. 


Currency  Legislation. 
This   being   a     bankers'      occasion    it 
may  be  expected  that  I  shall  say  some- 
thing about  the     currency     legislation 
now   pending   in  Congress. 


When  I  accepted  the  invitation  that 
brought  me  here  I  supposed  I  would 
say  something  on  that  subject.  At  that 
time  a  currency  bill  had  just  been 
passed  by  the  House  of  Representa- 
tives. It  was  then  under  consideration 
in  the  Finance  Committee  of  the 
Senate. 


The  question  was,  broadly  stated, 
whether  that  particular  bill  should  be 
passed.  It  presented  some  distinct  and 
very  important  and  interesting  ques- 
tions for  discussion,  but  since  then  the 
situation  has  changed.  Instead  of  the 
House  currency  bill  pending  in  the 
Senate  there  are  now  three  currency 
bills  pending  in  the  Senate,  together 
with  more  than  200  amendments  that 
have  been  introduced.  All  these  various 
and  in  many  respects  conflicting  prop- 
ositions are  at  this  time  being  debated. 

It  would  require  hours  to  intelligent- 
ly state  the  many  points  of  difference 
and  indicate  their  respective  points  of 
advantage   and    disadvantage. 

In  view  of  this  situation  it  is  impos- 
sble  to  intelligently  take  up  such  a 
subject  on  such  an  occasion  as  this,  and 
for  that  reason  I  shall  content  myself 
with   only   some   general    comments. 


m 


When  the  House  bill  and  two  other 
bills,  known  as  the  Owen  bill  and  the 
Hitchcock  bill,  were  reported  out  of 
the  Senate  Finance  Committee  a  few 
days  ago,  with  two  or  three  diferent 
formal  reports  accompanying  them,  it 
was  stated  by  .Senators  O'Gorman  of 
New  York,  Reed  of  Missouri  and 
Hitchcock  of  Nebraska,  all  Democratic 
Senators,  and  perhaps  by  others,  that 
while  the  committee,  or  even  a  ma- 
jority  of   the   committee,     were   unable 


to  agree  upon  any  bill,  they  were  at 
least  agreed  that  there  were  so  many 
defects  in  the  House  bill  that  it  would 
have  been  a  calamity  to  the  country  if 
it  had  become  a  law  in  the  form  in 
which  it  came  to  the  Senate. 


There  appeared  to  be  general  acquies- 
cence  in  the  opinion  so  expressed  on  the 
part  of  a  majority,  at  least,  of  both 
Democratic  and  Republican  Senators. 


At  any  rate,  while  there  has  been  no 
agreement  upon  a  bill,  there  has  been 
an  agreement  on  so  many  amendments 
of  the  House  bill,  that  are  in  the  nature 
of  an  improvement,  that  it  is  now  gen- 
erally believed  that  a  bill  will  be  passed 
at  an  early  date,  probably  before  the 
holidays,  that  will  be  a  fairly  satisfac- 
tory  measure. 


Upon  this  fact  we  may  congratulate  our- 
selves, for  no'  legislation  so  directly  and 
universally  affects  for  good  or  evil  all 
classes  of  people  as  legislation  affecting 
uur  financial  system. 


We  may  thus  congratulate  ourselves 
notwithstanding  the  fact  that  in  all 
probability  many  will  suffer  from  dis- 
appointment, as  I  shall,  who  are  of  the 
opinion  that  the  best  way  to  make  our 
bank  reserves  mobile  and  our  currency 
flexible  is  by  means  of  one  central  bank, 
with  such  branch  banks  as  may  be  found 
necessary,  and  who  are  a-so  of  the 
opinion  that  our  circulating  notes  should 
be  issued  by  the  banks  and  that  the 
banks  should  be  primarily  responsible 
for  their  redemption.  In  other  words, 
that  they  should  not  be  issued  by  the 
government,  thus  adding  to  the  primary 
obligations  of  the  government  perhaps  a 
thousand    millions   of  dollars. 

But  while  there  will  be  much  disap- 
pointment to  some  and  disappointments 
in  other  respects,  yet  the  result  from  re- 
cent indications  promises  to  be  so  much 
better  than  was  expected  when  the  House 
bill  was  passed,  that  all  should  welcome 
the  end  of  the  struggle,  which  seems 
fast  approaching,  and  be  only  too  glad 
to  give  the  new  law  a  full  and  fair  trial, 
with  the  hope  and  belief  that  it  will 
prove  at  least  a  long  step  in  the  right 
-direction. 


The  Senate. 

I  can  not  quit  this  topic  without  call- 
ing attention  to  the  fact  that  what  the 
Senate  has  done  with  respect  to  this  leg- 


islation is  a  vindication,  added  to  in- 
numerable similar  vindications,  of  the 
wisdom  of  our  founders  in  providing  in 
their  scheme  of  government  two  houses 
of  Congress  instead  of  only  one,  as  it  is 
now  frequently  said  they  should  havia 
done. 

When  you  hear  men  finding  fault  with, 
the  vital  features  of  our  institutions  and 
with  the  fathers  of  our  government,  you 
may  well  scrutinize  carefully  the  criti- 
c-isms they  make. 


The  Declaration  of  Independence,  the 
ordinance  or  1787,  and  the  constitution. 
of  the  United  States  are  three  of  the 
greatest  political  instruments  to  be 
found  in  all  our  governmental  history. 
They  at  least  are  immortal,  whether  our 
government  endures  or  falls. 

They  were  made  by  men  of  the  same 
class,  the  same  civilization,  the  same 
general  affiliations  and  the  same  experi- 
ences. They  were  all  patriotic  men;  they 
were  all  self-sacrificing  men;  most  of 
them  were  scholarly  men;  most  of  them 
were  students  of  history,  and  most  of 
them  were  statesmen  of  a  high  order. 
They  had  a  just  appreciation  of  the  dig- 
nified and  far-reaching  character  of  the 
work  in  which  they  were  engaged;  they 
built  wisely,  even  more  wisely  than  they 
knew. 


The  experience  of  more  than  a  hundred 
years  vindicates  both  their  statesmanship 
and   their  patriotism. 

We  may  find  occasion  now  and  then, 
as  new  conditions  arise,  as  we  have  done 
in  the  past,  to  change  some  minor  pro- 
vision of  our  organic  law;  but  when  it 
comes  to  a  proposition  to  change  any- 
thing of  vital  character  we  shouid  hesi- 
tate long,  and  carefully  study  and  con- 
sider and  weigh  all  the  arguments  for 
and  against,  before  we  lay  violent  hands 
upon    what    our   fathers    gave    us. 


The  Tariff. 
Recurring  to  the  currency  bill,  if  we 
get  a  measure  that  is  fairly  satisfactory 
we  may  congratulate  ourselves,  because 
it  will  do  much  to  mitigate  the  injurious 
effects  that,  1  fear,  will  be  caused  upon 
".he  business  of  the  country  by  the  low 
tariff    law    that    has    been    enacted. 


I  hope  I  may  be  allowed  to  say, 
without  appearing  to  introduce  politics 
on  a  nonpartisan  occasion,  that  I  have 
always  so  firmly  believed,  and  do  still 
so  firmly  believe  in  the  policy  of  pro- 
tection  that  I  can  not  witness  any  im- 


portant  departure  therefrom  without 
apprehension  that  our  prosperity  will 
be  seriously  affected  .and  that  we  will 
«uffer  a  corresponding  degree  of  busi- 
Ties   depression. 


I  am  simple  minded  enough  to  be- 
lieve that  if  the  manufacturers  of 
America  have  to  pay  twice  as  much 
for  their  labor  and  other  expenses  of 
operation,  as  is  paid  by  their  foreign 
competitors,  they  will  have  to  do  one 
or  the  other  of  four  things;  quit,  re- 
duce wages,  secure  protection,  or  go 
into  bankruptcy. 


They  do  not  want  to  reduce  wages. 
No  patriotic  American  does.  On  the 
contrary  the  American  standard  of 
wages  is,  as  it  should  be,  the  pride  of 
every   true   American   citizen. 

Neither  do  they  want  to  shut  down; 
and,  surely,  they  do  not  want  to  break 
up.  The  only  alternative  is  to  secure 
protection. 

Not  high  protection,  nor  low  protec- 
tion, nor  moderate  protection,  but  enough 
protection  to  protect;  enough  protection 
to  equalize  the  disadvantages  to  which 
we  are  subjected  in  competition  with  the 
manufacturers  of  the  rest  of  the  world. 


With  that  much  protection  we  can  safe- 
ly invest  our  capital,  employ  our  labor, 
develop  our  resources,  multiply  our  in- 
dustries and  make  ourselves  fairly  inde- 
pendent of  all  the  other  nations  of  the 
earth;  as  to,  at  least,  all  the  things  we 
can  naturally  produce. 


Such,  at  least,  has  been  our  experience 
in  the  past,  and  I  know  of  no  change  of 
conditions  that  will  justify  the  opinion 
that  it  will  not  be  our  experience  in  the 
future. 


The  new  tariff  law  is  hardly  yet  in  op- 
eration, but  already,  either  on  that  ac- 
count or  some  other,  there  is  a  slowing 
down  of  business.      A   bad   currency   bill 

would  be  ruinous.     A  good  currency  bill 
will  be  a  great  help. 


Give  Business  a  Chance. 
If  we  could  get  it,  and  our  distin- 
guished President  W3uld  then  allow  the 
Congress  to  adjourn  and  go  home,  and 
give  business  a  chance,  we  might  have 
a  fair  decree  o*  prope  ity,  notwithstand- 
ing the  tariff.  But  if  the  Congress  is  to 
continue  in  session  indefinitely,   devoting 


the  next  three,  or  four,  or  five,  or  six 
months  to  legislating  about  business,  for 
its  further  regulation,  making  more  com- 
missions to  supervise  our  affairs,  fix 
prices  at  which  commodities  may  be  sold 
in  private  business  and  to  regulate  all 
kinds  of  business  transactions,  as  Wash- 
ington dispatches  indicate  it  may  do,  it 
is  impossible  to  foretell  what  the  out- 
come will  be. 


If,  on  the  other  hand,  we  can  prevail 
on  our  Representatives  in  Congress  to  be 
conservative  and  legislate  with  a  view  to 
helping  business  and  business  men.  in- 
stead of  restricting  and  restraining  and 
entangling,  we  will  be  able  to  go  forward 
to  greater  success  than  any  heretofore 
achieved. 


The  time  has  come  to  help  business,  in- 
stead of  further  attacking  it.  For  the 
last  ten  years  business,  especially  big 
business,  has  been  harried  and  annoyed 
and  be-deviled  until  patience  is  well  nigh 
exhausted.  If  we  were  not  growing  and 
developing,  and  compelled  to  do  business 
in  spite  of  all  these  harassments,  busi- 
ness would  be  well  nigh  destroyed. 


The  railroads,  stripped  of  the  control 
of  their  revenues,  have  been  stripped  of 
their  credit,  and  all  railroad  building  has 
practically  stopped.  We  are  all  learning 
that  war  upon  them  is  war  at  the  same 
time  upon  practically  all  other  kinds  of 
business.  We  are  all  interested  in  the 
restoration  of  the'r  prosperity,  and,  there- 
fore, in  a  policy  that  will  give  them  a 
chance  to  meet  the  proper  demands  of 
maintenance,  equipment  and  general  im- 
provement. 

There  was  a  time  when  it  was  thought 
to  be  to  a  man's  credit  for  him  to  invest 
capital  and  employ  labor  and  be  success- 
ful in  the  manufacture  of  some  useful  pro- 
duct. All  rejoiced  when  he  enlarged  his 
plant  and  lengthened  his  pay-roll,  and 
gave  other  evidences  of  prosperity,  but 
we  have  come  to   the  time  when  such   a 

man    rarely    gets    credit,    unless    he    :s 

unsuccessful. 


There  was  a  time  when  Legislators  and 
Congressmen  thought  it  their  duty  to 
lighten  the  burdens  of  taxation  and  en- 
act laws  for  the  protection  and  encour- 
agement of  all  kinds  of  business,  but 
now  it.  seems  as  though  almost  every  man 
who  gets  into  the  Legislature  or  into 
Congress,  or  any  other  office  of  promi- 
nence,   thinks    it    his    duty    to    spend    his 
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time  taxing  his  ingenuity  to  conjure  up 
new  burdens  of  taxation  and  new  forms 
and  methods  for  enforcing  them,  and  in 
making-  laws  for  the  regulation  of  busi- 
ness that  are  intended  to  restrict  and 
even  to  entrap  and  ensnare  the  average 
business  man  and,  so  to  speak,  hamstring 
all  freedom  of  effort  of  even  the  most 
legitimate  character. 


Such  legislation  apparently  proceeds 
upon  the  theory  that  the  successful  busi- 
ness men  of  the  country  are  a  lot  of 
business  crooks,  who  must  be  subjected 
to  a  general  supervision  and  all  kinds  of 
restrictions,  inspections  and  regulations 
as  to  how  they  shall  keep  their  books  of 
account,  and  make  reports  to  somebody 
of  at  least  the  results  of  all  their  trans- 
actions. 


These  ideas  have  prevailed  to  such  an 
extent  that  it  has  been  well  said  that 
it  now  requires  almost  as  much  industry 
on  the  part  of  the  average  business  man 
to  keep  out  of  the  penitentiary  as  it  does 
to  conduct  his  business. 


The  income  tax  is  a  fair  example  of 
such  legislation.  The  Congress  should 
have  power  to  impose  such  a  tax,  but 
that  power  should  be  exercised  only  in 
time  of  war,  or  other  emergency.  The 
American  people  are  patriotic  enough  to 
submit  to  any  kind  of  supervision,  or  any 
kind  of  espionage,  or  any  kind  of  re- 
straint, or  any  sort  of  requirement  as 
to  reports  with  respect  to  their  business 
that  may  be  thought  nectssary,  when 
there  is  an  enemy  knocking  at  the  door; 
but  nobody  wants  to  be  annoyed  and 
vexed  and  harassed  with  such  require- 
ments in  times  of  peace;  especially  not 
when  the  real  purpose  is  not  so  much 
to  raise  revenue  as  to  pry  into  private 
afairs,  and,  when  such  a  form  of  taxa- 
tion is  justified  only  as  a  substitute  for 
an  income  derived  from  tariff  duties 
that  have  been  dispensed  with  to  the 
great  satisfaction  of  the  people  of  other 
countries,  and  the  great  dissatisfaction 
of,  at  least,  a  large  portion  of  the  people 
cf  this  country. 


However  annoying,  and  however  much 
of  an  interference  with  business  all  such 
legis  ation  may  be,  we  must  patiently 
submit  to  it,  and  faithfully  comply  with 
it  until  we  have  an  opportunity  to  re- 
peal it.  If  it  should  be>  necessary  to 
make  some  radical  changes  in  the  politi- 


cal control  of  the  legislative  department* 
of  the  State  and  the  nation  to  accomplish, 
such  repeal  and  to  stop  assaults  gener- 
ally upon  the  business  of  the  country 
such   changes  will   surely   be  made. 

The  business  men  of  this  country  were 
never  less  in  need  of  leading  strings 
than  they  are  today;  they  were  never 
more  honorable  or  upright  in  all  their 
business  transactions,  and  this  is  true 
not  only  of  ordinary  business,  but  of 
so-called  big  business  as  well.  In  every 
other  country  except  this  big  business 
is  encouraged.  This  is  particularly  true 
of  Germany.  It  should  be  encouraged 
here,  for  it  is  largely  through  the  agen- 
cy of  business  of  that  character  that 
we  have  been  enabled  to  invade  foreign 
markets,  selling  abroad  as  we  did  last 
year  almost  a  billion  and  a  half  of 
manufactured  products  of  which  at 
least  70  per  cent  was  American  labor. 
I  hope  and  believe  the  pendulum  of 
public  sentiment  is  likely  to  swing  soon, 
if  it  is  not  already  doing  so,  in  the 
opposite  direction  from  that  in  which  it 
has  been  swinging.  I  believe  there  is  a 
growing  recognition  of  the  fact  that  war 
on  business  is  war  on  ourselves,  and 
that  if  we  would  have  that  universal 
prosperity  to  which  we  are  justly  en- 
titled all  business  should  have  a  fair 
chance,  and  that  in  this  behalf  all  dem- 
agogues should  be  relegated  to  the  rear 
and  a  sound,  safe  and  helpful  order  of 
things  should  be  once  more  inaugurated. 


Socialism. 
In  determining  what  should  be  don© 
with  respect  to  these  attacks  on  busi- 
ness, it  is  our  duty  to  look  beyond  that 
which  appears  on  the  surface,  to  the 
cause  behind  them,  and  when  we  do  so 
we  discover  that  they  are  in  part  the 
legitimate  offspring  of  Socialism.  This 
movement,  starting  in  Germany,  so  far 
as  its  modern  development  is  concerned, 
and,  spreading  all  over  the  world,  has  for 
its  avowed  purpose  the  overthrow  and 
destruction  of  what  it  terms  capitalism. 


There  have  been  some  modifications 
of  the  Marxian  doctrines  of  Socialism, 
particularly  here  in  America;  but  in  the 
United  States,  as  everywhere  else,  it  is 
the  avowed  purpose  of  this  political 
party,  for  such  it  has  come  to  be,  to 
substitute  common  or  public  ownership 
for  private  ownership,  not  only  of  all 
public  utilities,  but  also  of  all  property 
employed  in  the  production  and   distrl- 


bution   for  consumption   of  all   products 
<md  goods  and  supplies. 


Generally,  when  men  speak  of  Social- 
tsm,  they  think  only  of  this  idea  and  pur- 
pose and  take  no  thought,  because  they 
have  no  knowledge  of  the  other  qualities 
and  purposes  of  Socialism  as  tinderstood 
in  Europe  and  as  advocated  and  defined 
toy  the  leaders  of  Socialism  in  this  coun- 
try. 

Considering  only  the  attitude  of  Social- 
ism with  respect  to  the  ownership  of  such 
property,  about  which  position,  as  I  have 
stated  it,  there  is  no  controversy,  there 
are  many  who  see  in  it  some  humanita- 
rian features  that  are  attractive. 


On  that  account  thousands  have  voted 
that  ticket  at  recent  elections  who  never 
stopped  to  study  and  never  had  any  con- 
ception of  other  doctrines  that  belong 
tinder  the  general  classification  of  Social- 
ism. 

Socialism  has  appeared  to  grow  en  an- 
other account. 

There  has  been  of  late  much  dissatis- 
faction at  times,  on  one  account  and  an- 
other, on  the  part  of  both  Republicans 
and  Democrats,  with  their  respective  par- 
ties. 


Thousands  and  even  tens  of  thousands 
of  Democrats  and  Republicans,  d'ssatis- 
fied  with  their  respective  parties,  have, 
on  that  account,  voted  the  Socialist 
ticket,  without  stopping  to  think  of  the 
significance  of  Socialism,  merely  as  a 
sort  of  protest  against  the  action  of  their 
own  parties  in  the  respects  as  to  which 
they  were  dissatisfied. 

The  time  has  come,  however,  when 
Socialism  has  grown  to  such  proportions 
that  it  is  the  duty  of  every  American 
citizen,  interested  in  the  preservation  of 
5»is  country  and  the  prosperity  of  his 
people,  to  study  and  learn  and  know 
what   Socialism  really  means. 


If  it  meant  nothing  more  than  the  com- 
sion  or  public  ownership  of  public  util- 
ities and  the  means  of  production  and 
distribution,  to  which,  by  many,  the 
meaning  of  Socialism  is  restricted,  it 
would  be  enough  to  condemn  it;  for  even 
!<n  this  restricted  sense  Socialism  would, 
4n  large  part,  destroy  individual  initiative 
and  individual  enterprise  and  interfere 
with  and    greatly  retard,    if  not  stop  al- 


together for  a  time  at  least,  the  develop- 
ment of  our  industries  and  the  business 
capacities  of  our  people. 


But  Socialism  means  vastly  more  and 
vastly  worse  than  this  common  owner- 
ship of  property.  It  is  not  only  the 
avowed  enemy  of  capitalism,  seeking  to 
destroy  the  relations  of  employer  and 
employee,  to  abolish  entirely  the  wage 
system  and  substitute  co-operation  there- 
for, but  it  is  also  the  open  and  avowed 
enemy  of  the  State,  the  church,  the 
family  and  the  basi,c  principles  and  in- 
stitutions of  modern  civilization. 


The  success  of  Socialism  would  be,  in 
the  language  of  Lord  Roseberry,  "The 
end  of  all— empire,  religion,  faith,  free- 
dom, people;  Socialism  is  the  death  blow 
to  all." 


These  words  are  none  too  strong  to  fit- 
tingly describe  what  the  triumph  of  So- 
cialism would   mean. 


In  support  of  the  truth  of  this  state- 
ment let  me  quote  the  definitions  and 
purposes  of  Socialism  as  given  by  some 
c.f  its  most  distinguished  leaders. 

Two  or  three  months  ago  the  newspa- 
pers announced  the  death  of  Ferd  August 
Bebel.  one  of  the  leaders  of  Socialism  in 
Germany  and  a  member  of  the  Reich- 
stag, and  the  leader  of  his  party  in  that 
body.  He  was  during  all  the  latter  years 
of  his  life  an  acknowledged  authority  on 
everything  pertaining  to  Socialism.  One 
of  his  definitions  of  Socialism  was,  quot- 
ing his  exact  language: 

"We  aim  in  the  domain  of  politics  at 
Republicanism;  in  the  domain  of  econom- 
ics at  Socialism;  in  the  domain  of  what 
is  today  called  religion  at  Atheism." 


Franklin  H.  Wentworth,  a  leading  So- 
cialist of  Massachusetts,  says: 

"Ail  social  lav/3  are  but  the  reflex  and 
consequence  of  economic  conditions.  The 
present  form  of  marriage  can  not  escape 
this  classification.  Woman  has  been  pri- 
vate property  and  the  laws  which  bul- 
wark conventional  marriage  bear  ample 
testimony    to    prove    this    immoral    fact." 


Engel,  a  celebrated  Socialist  author, 
says,  in  a  work  called  "The  Origin  of 
the  Family:" 

"With  the  transformation  of  the  means 
of  production  into  collective  property,  the 
monogamous  family  ceases  to  be  the  eco- 
nomic unit  of  society;  the  private  house- 
hold   changes    to    a    social    industry;    the 
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care  and  education  of  children  becomes 
a  public  matter;  society  cares  equally 
for  all  children,  legal  and  illegal." 


Mr.  H.  G.  Wells,  a  Socialist  authority, 
in  a  speech  published  in  The  New  York 
Independent   of  November   6,    1906,   said: 

"Socialism  involves  the  responsible 
citizenship  of  women,  their  independence 
of  men,  and  all  the  personal  freedom 
that  follows;  it  intervenes  between  the 
children  and  the  parents,  claiming  to 
support  them,  protect  them  and  educate 
them  for  its  ampler  purpose. 
Socialism,  in  fact,  is  the  state 
family.  The  old  family  of  the  private 
individual  must  vanish  before  It,  just 
as  the  old  water  wcrks  of  private  enter- 
prise and  the  old  gas  company. 
They  are  incompatible  with  it. 
Socialism  assails  the  triumphant  system 
of  the  family  today,  just  as  Christianity 
did  in  its  earlier  and  more  vital  centuries. 
So  far  as  English  Socialism  is  concerned, 
and  the  thing  is  still  more  the  case  in 
America,  I  must  confess  that  the  assault 
has  displayed  quite  an  extraordinary  in- 
stinct for  taking  cover,  but  it  is  a  ques- 
tion of  tactics,  rather  than  of  essential 
antagonism." 


Among  the  writings  of  Bebel,  the  Ger- 
man Socialist,  was  a  work  entitled  "Wom- 
an and  Socialism."  This  book  was  in- 
dorsed by  the  National  Executive  Com- 
mittee of  the  Socialist  party  of  the 
"United  States  as  a  standard  work  on  So- 
cialism. In  it  he  deals  with  the  question 
of  sex  relationship  as  follows: 


"Under  the  proviso  that  he  inflict  in- 
jury upon  none,  the  individual  shall 
himself  oversee  the  satisfaction  of  his 
own  instincts.  The  satisfaction  of  ch* 
sexual  instinct  is  as  much  a  private  con- 
cern as  the  satisfaction  of  any  other  nat- 
ural instinct.  None  is,  therefore,  ac- 
countable to  others,  and  no  unsolicited 
judge  may  interfere.  How  I  shall  eat. 
how  I  shall  drink,  how  I  shall  sleep,  how 
I  shall  clothe  myself,  is  my  private  af- 
fair— exactly  so  my  intercourse  with  a 
person   of  the   opposite  sex." 


Another  standard  authority  on  Social- 
ism; in  fact  it  has  been  termed  the  Bible 
of  Socialism,  is  known  as  the  "Commun- 
ist Manifesto."  In  it  occurs  the  follow- 
ing: 

"On  what  foundation  is  the  present 
family  based?  On  capital;  on  private 
gain.  In  its  completely  developed  form 
the  family  exists  only  among  the   bour- 


geois. This  family  will  vanish  as  a  mat- 
ter of  course,  when  its  complement  van- 
ishes and  both  will  vanish  with  the  van- 
ishing of  capital." 


Ex-President  Roosevelt  declared  that 
William  D.  Haywood  was  "an  undesir- 
able citizen."  Mr.  Haywood  is  an  ac- 
knowledged leader  of  the  Socialist  paity 
of  the  United  States.  He  recently  said 
in  a  public  speech,  as  quoted  in  the 
newspapers,  that  there  need  not  be  any 
controversy  over  the  proposition,  "That 
Socialism  is  a  peril  to  the  church  and 
the  State." 

He  further  said  that  "Real  Socialists 
will  not  attempt  to  deny  that  it  is.  We 
are  opposed  to  the  State  and  we  certain- 
ly are  opposed  to  what  we  have  heard 
of  the  church  and  what  we  know  of  it. 
We  were  told  that  up  in  Lawrence, 
Mass.,  we  marched  under  the  banner 
that  said  'No  God  and  No  Master.'  It  is 
true  there  was  such  a  banner  in  the 
parade  at  Lawrence.  I  hope  the  time 
will  come  some  day  when  every  man  of 
the  working  class  will  march  under  the 
banner  that  says  'No  God  and  No  Mas- 
ter.* " 

A  leading  and  recognized  organ  of  the 
Socialist  party  is  The  Call,  a  newspaper 
published  in  New  York  City.  In  its  issue 
of  February  10,  1912,  it  said  in  an  ar- 
ticle published  in  its  columns  giving  an 
account  of  a  refusal  of  the  Socialists  of 
the  State  of  Washington  to  allow  the 
Stars  and  Stripes  to  float  by  the  side 
of  the  red  flag  over  a  hall  in  which  they 
were  holding  a  Socialist  convention: 

"To  Hell  with  your  flag!  .  .  .  When 
the  red  flag  flies  above  our  homes  and 
our  nation  we  shall  honor  it  and  love  it, 
but  until  it  does  we  refuse  to  recognize 
or  respect  any  flag  which  is  merely  the 
symbol  of  and  protects  some  national 
section  of  international  capitalism. 
Down  with  the  Stars  and  Stripes!  Up 
with  the  red  flag  of  humanity!" 


In  an  article  publishel  in  The  Call 
June   11,   1912,  the  writer  says: 

"Let  us  acknowledge  the  truth  frank- 
ly, and  say  that  we  care  not  a  peanut 
for  the  ethical  aspects  of  the  question; 
let  us  admit  that  our  sole  concern  is 
the  acquisition  of  political  power  In 
order  to  enable  ourselves  to  win  full 
economic  power.  Let  us  admit  if  crime 
(as  defined  by  capitalist  law)  and  vio- 
lence are  calculated  to  further  the 
movement,  we  are  prepared  and  willing 
to  use  them.     .     .     .     Let  us  be  honest." 
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"The  Appeal  to  Reason,"  the  official 
organ  of  Mr.  Eugene  Debs,  two  or  three 
times  candidate  for  the  Presidency  of 
the  Socialist  party,  in  an  issue  printed 
just  before  the  trial  of  the  McNamara 
brothers  in  an  article  discussing  the  ap- 
proaching election,   said: 

"The  fight  at  the  polls  this  fall  will 
center  around  the  adoption  of  the  ini- 
tiative, referendum  and  recall  amend- 
ments to  the  constitution.  Under  the  pro- 
visions of  the  recall  amendment  the 
Judges  of  the  Supreme  Court  of  Califor- 
nia can  be  retired.  These  are  men  who 
will  decide  the  fate  of  the  kidnaped 
workers.  Don't  you  see  what  it  means, 
comrades,  to  have  in  the  kands  of  an 
Intelligent,  militant  working  class  the 
power  to  recall  the  present  capitalist 
Judges  and  put  on  the  bench  our  own 
men?  Was  there  ever  such  an  oppor- 
tunity for  effective  work?  No,  not  since 
Socialism  first  raised  its  crimson  ban- 
ner on  the  shores  of  Morgan's  country. 
The  election  for  Governor  and  State  of- 
ficers of  California  does  not  occur  until 
1914,  but  with  the  recall  at  our  com- 
mand we  can  put  our  men  in  office  witn- 
out  waiting  for  a  regular  election." 


The  Fifth  Congressional  District  of  the 
State  of  Wisconsin,  a  part  of  Milwau- 
kee, had  the  distinction,  the  first  of  its 
kind,  of  being  represented  in  the  last 
Congress  by  the  late  Victor  L.  Berger, 
a  Socialist.  He  is  quoted  as  saying,  in 
the  Socialist  National  Convention  in 
190S: 

"I  do  not  know  how  this  question  (of 
Socialism)  is  going  to  be  solved.  I  have 
no  doubt  that  in  the  last  analysis  we 
must  shoot,  and  when  it  comes  to  shoot- 
ing, Wisconsin  will  be  there.  We  always 
make  good." 


Later,  in  The  Social-Democratic  Her- 
ald of  July  21,  1912,  he  said: 

"Therefore,  I  say,  that  each  of  tne 
500,000  Socialists  and  of  the  2,000,000 
working  men  who  instinctively  incline 
our  way,  should,  besides  doing  much 
reading  and  still  more  thinking,  also 
have  a  good  rifle  and  the  necessary 
rounds  of  ammunition  in  his  home,  and 
be  prepared  to  back  up  his  ballot  with 
his    bullet,    if    necessary." 


Thousands  of  quotations  of  similar 
character  might  be  made  from  leading 
Socialists  and  standard  works  on  Social- 
ism, but  listen  to  only  one  other.  The 
City  Mission  Monthly,  the  official  organ 
of  the  New  York  City  Mission  and  Tract 


Society,  published  In  its  issue  for  June, 
1909,  the  following  catechism,  which  it 
states  was  then  being  largely  circulated 
by  Socialists  among  the  children  of  for- 
eigners in  that  city: 

"Q.  What  is  God?  A.  God  is  a  word 
used  to  designate  an  imaginary  being 
which  people  of  themselves  have  devised. 

"Q.  Is  it  true  that  God  has  ever  been 
revealed?  A.  As  there  is  no  God,  he  could 
not  reveal  himself. 

"Q.  Has  man  an  immortal  soul,  as 
Christians  teach?  A.  A  man  has  no  soul, 
U  is  only  an  imagination. 

"Q.  Did  Christ  rise  from  the  dead,  a3 
Christians  teach?  A.  The  report  about 
Christ  rising  from  the  dead  is  a  fable. 

"Q.  Is  Christianity  desirable?  A.  Chris- 
tianity is  not  advantageous  to  us,  but  is 
harmful,  because  it  makes  us  spiritual 
cripples.  .  .  .  All  churches  are  impu- 
dent humbugs. 

"Q.  Should  we  pray?  A.  We  should  not. 
By  prayer  we  only  waste  time,  as  there 
is  no  God.  If  we  are  given  to  prayer,  we 
gradually  become  imbeciles.'' 


Although  it  is  no  wonder  that  it  should 
do  so,  yet  it  should  be  cause  of  congratp- 
lation  with  all  loyal  and  patriotic  Amer- 
icans that  the  Roman  Catholic  Church, 
recognizing'  the  disloyalty  to  both  church 
and  State  and  the  exceeding  wickedness 
of  a  movement  that  would  overthrow 
and  destroy  civilization  itself,  should 
have  solidly  arrayed  itself  against  it;  it 
is,  however,  matter  of  wonderment  that 
every  other  church  of  every  denomina- 
tion has  not  done  the  same.  It  can  not 
be  possible  that  the  disloyal,  unpatriotic, 
un-American  purposes  of  this  new  po- 
litical movement  can  be  understood. 


My  purpose  in  calling  attention  to  it 
is  to  give  warning  of  its  character  and 
to  appeal  to  all  Americans  who  have  at 
heart  the  good  of  their  country  to  quit 
sidetracking  their  consciences  toy  voting 
the  Socialist  ticket  when  not  pleased 
with  something  that  has  happened  or  has 
been  done  by  their  own  parties. 


Party  Emblems,  Etc.' 
In  view  of  the  immoral  and  political 
character  and  purposes  of  Socialism,  as 
set  forth  in  the  quotations  made,  there 
is  a  particular  reason  why  party  names 
and  party  emblems  should  not  be  for- 
bidden on  tickets  to  be  voted  at  our  elec- 
tions. 


In  the  presence  of    such  a  menace    every 
man  should  be  required  to  fly  his  colors. 
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When  one  goes  to  the  polls  to  vote  he 
should  know  not  only  the  name  of  the 
candidate  for  whom  he  votes,  but  his  po- 
litical  affiliations  and  his  political  be- 
liefs in  so  far  as  those  affiliations  may 
disclose  them. 


Ho  should  know,  in  rhort,  whether  a 
candidate  named  on  the  ballot  is  a  Demo- 
crat or  a  Republican  or  a  Socialist,  and 
he  must  have  this  knowledge  before  ho 
can  vote  intelligently. 


It  is  not  one  voter  in  a  thousand  who 
could*  tell,  without  the  aid  of  party 
names  and  emblems  on  the  ticket,  what 
is  represented  by  each  and  every  man 
on  the  ticket. 


Voting  should  not  only  be  free,  in  every 
sense  of  the  word,  so  that  every  man 
who  votes  shall  vote  as  he  may  prefer 
to  vote;  but  it  should  be  intelligent,  so 
that  every  man  may  know  for  whom  he 
is  voting  and  for  what  he  is  voting. 


I  have  always  found  my  ticket  under 
the  eagle  and  the  name  Republican.  I 
would  be  willing  to  run  the  risk,  if  there 
were  any  necessity  for  it,  or  sense  in  it, 
of  voting  the  Democratic  ticket  as  a  re- 
sult of  not  having  the  eagle  or  the  name 
of  my  party  printed  on  the  ballot,  but  I 
would  regret  it  exceedingly  if  there  could 
be  any  danger  anting  from  the  omission 
of  names  and  emblems  of  my  voting  a. 
Socialist  ticket. 


Every  other  man  who  is  a  true  and 
loyal  law-abiding,  patriotic  American 
must,  if  he  knows  what  Socialism 
means,  feel  the  same  way. 


I  hope,  therefore,  all  laws  that  stand 
in  the  way  of  giving  the  fullest  in- 
formation to  the  voter  on  the  ballot 
that  is  furnished  him  may  be  repealed 
to  the  end  that  in  the  exercise  of  his 
right  of  suffrage  he  may,  at  least,  act 
intelligently,  and  not  through  igno- 
rance of  their  affiliations  and  purposes 
cast  his  vote  for  candidates  whom  he 
would  no  more  support,  if  fully  in- 
formed, than  he  would  invite  the 
plague  or  the  disasters  of  flood  or 
famine. 


I  have  already  said  that  the  men 
who  framed  our  institutions  were  wise 
and  far-seeing  statesmen;  they  gave 
us  a     representative     government     be- 


cause no  other  seemed  in  the  light  of 
experience  and  reason  to  be  suitable 
for  a  people  of  such  great  population 
and  vast  expanse  of  territory  as  we 
have  in  the  United  States. 


What  they  provided  in  this  respect 
as  to  the  governments  of  the  nation 
and  the  States  we  early  adopted  as  a 
party   organization  and  action. 


To  prohibit  by  law  the  nomination  of 
ca nd'idates  for  office  by  a  delegate  con- 
vention is,  in  my  judgment  and  accord- 
ing to  my  experience,  a  grave  mistake. 


It  has  become  so  fashionable  to  attack 
and  tear  down  and  destroy  whatever  is 
or  has  been  that  the  mere  suggestion,  If 
it  come  in  the  name  of  reform,  or  some 
radical  change  with  respect  to  govern- 
ment, or  with  resp-jct  to  political  organi- 
zations, is  at  once  accepted  as  a  new  reve- 
lation of  something  fcetcer  than  what  our 
fathers  established. 


Every  man  who  has  any  experience  in 
such  matters  know?  that  in  a  free  popu- 
lar government  it  is  true,  as  all  recog- 
nized publicists  of  authority  have  said, 
that  political  parties  are  essential  to 
the  development  and  the  discussion  of 
new  questions  that  may  arise. 


And  every  such  person  knows  that  it  i3 
the  history  of  political  parties  in.  this 
country  that  they  uniformly  strive  to 
formulate  a  declaration  of  principles 
which  they  can  successfully  present  to 
the  people  as  better  calculated  than  the 
principles  of  their  opponents  to  promote 
the  puiblic  welfare:  and  that  they  strive 
industriously,  sincerely,  faithfully  to 
nominate  as  their  candidates  to  repre- 
sent those  principles  the  best  men  their 
party  affords. 


Now  and  then  an  unfortunate  platform 
may  be  put  forth,  and  an  unfortunate 
nomination  may  be  made,  but  always 
such  mistakes  are  at  the  cost  of  the  party 
responsible,  and  none  of  them  ever  would 
be  made  if  the  mistake  involved  could  be 
foreseen. 


In  other  words,  under  the  dele- 
gate convention  system  the  peo- 
ple are  all  represented  just  as 
they  are  in  the  Legislature  and  in 
Congress,  and  those  Representatives  re- 
sponsible to  their  constituencies  for  what 
they    do    have    every    incentive    to    serve 
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their  party  faithfully,  to  the  end  that 
they  may  have  opportunity  to  success- 
fully and  faithfully  serve   their  country. 


Under  this  system  political  platforms 
have  always  represented  the  political  sen- 
timents of  those  who  framed  them,  and, 
with  few  exceptions,  the  candidates  of 
all  parties  nominated  to  stand  on  those 
platforms  have  creditably  represented 
the  people  behind  them,  and  when  elect- 
ed to  office  have  faithfully  and  credit- 
ably Strved  the  country  and  all  the  peo- 
ple who  had  any  responsibility  in  giving 
them  place   and  power. 


It  is  not  possible  that  under  the  pri- 
mary system  of  making  nominations  first 
and  then  holding  conventions  afterward 
to  frame  a  declaration  of  principles  bet- 
ter results  can  be  achieved  than  have 
been  wrought  in  the  years  of  the  past. 


This  is  especially  true  of  Ohio.  From 
the  beginning  of  our  history  as  a  State 
our  public  affairs  have  been  ably  admin- 
istered and  the  representation  ot  our  Com- 
monwealth has  been  of  the  most  accepta- 
ble character.  And  what  is  true  of  Ohio 
is  true  also  as  to  platforms  and  nomina- 
tions by  national  parties. 


First,  in  order,  should  come  a  conven- 
tion composed  of  delegates  elected  by  the 
people,  where  piatform  declarations  can 
be  thoroughly  considered  and  debated, 
and  then  carefully  framed,  so  as  to  ex- 
press party  faith,  party  principles  and 
party  purposes,  and  then,  after  such  a 
platform  has  been  adopted,  the  candi- 
dates should  be  selected  to  represent  and 
carry  out  the  principles  and  pledgee  so 
promulgated. 


Nation-Wide  Primaries. 
This  is  particularly  true  as  to  the  nom- 
ination of  candidates  for  the  Presidency 
and  Vice  Presidency. 

President  Wilson  in  his  recent  message 
to  the  Congress  recomrr.er.ded  that  con- 
ventions be  prohibited  and  that  all  nom- 
inations be  made  at  nation-wide  prima- 
ries. On  this  recommendation  I  desire  to 
make  some  observations. 


Our  union  is  a  union  of  separate  States, 
each  one  a  sovereign  except  as  to  the 
powers  by  our  constitution  delegated  to 
the  Federal  Government. 


Among  the  rights  reserved  by  that  in- 
strument to  the  States  and  the  people 
is  the  right  carefully  reserved  for  the 
purpose  of  protecting  the  equality  that  it 
was  necessary  to  assure  of  small  States 
with  large  States  in  the  matter  of  gov- 
ernment as  a  condition  precedent  to  the 
formation  of  our  Union,  for  States  to 
act     as   such  in   some   matters. 


It  was  accordingly  carefully  provided 
in  the  constitution  of  the  United  States 
that  there  should  be  forever  equality  of 
representation  in  the  Senate,  and  that 
forever,  in  the  election  of  Presidents  and 
Vice  Presidents,  the  people  should  act  by 
States,  each  having  its  own  Electoral  Col- 
lege, appointed  or  chosen  in  such  way 
as  the  State,  not  the  nation,  may  pre- 
scribe, and  that  if  the  Electoral  College 
should  fail  to  elect  and  the  election 
should  be  thrown  into  the  House,  that 
there  the  vote  shall  be  taken  by  States, 
each  State  having  one  vote,  the  smallest 
as  well  as  the  largest. 


Unless,  therefore,  we  radically  change 
our  organic  law  so  as  to  make  the  elec- 
tion of  President  and  Vice  President  a 
national  instead  of  a  State  matter,  it  is  at 
least  contrary  to  the  spirit  of  the  con- 
stitution, that  a  nation-wide  vote  should 
determine  who  shall  be  made  candidates, 
as  it  is  in  conflict  with  the  letter  of  the 
constitution  to  determine  by  a  nation- 
wide vote  who  shall  be  elected. 


My  remarks  are  already  too  extended 
for  the  occasion.  If  they  were  not  I 
should  gladly  make  some  comments  on 
some  other  matters;  some  of  which  have 
been  brought  forward  under  the  name  of 
progressiveism,  but  which  are  in  the  na- 
ture of  retrogressiveism  instead. 


I  refer  !n  this  connection  to  the  initia- 
tive and  the  referendum  and  the  recall, 
all  of  which  had  been  tried  and  proven 
failures  more  than  a  thousand  years  be- 
fore our  constitution  was  framed. 


The  Mexican  Question. 
I  would  be  glad,  too,  to  say  something 
about  the  Monroe  doctrine,  and  the  in- 
terpretation that  is  being  put  upon  it 
by  the  present  Federal  administration 
with  respect  to  Mexico  and  San  Domin- 
go; and  point  out  why  I  do  not  think 
there  is  any  obligation  resting  upon  us 
because  of  that  doctrine,  or  otherwise, 
to  assume  responsibility  for  a  de  facto 
government,  or  to  supervise  and  regu- 
late purely  elomestic  questions  of  acces- 
sion to  office  under  a  de  jure  govern- 
ment. 
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With  the  morals  and  methods  that  may 
be  employed  by  other  peoples,  we 
rightfully  have  no  concern,  except 
only  as  we  do,  and  properly 
may  wish  that  the  same  high  standard 
of  morals  may  obtain  in  every  country 
that  we  try  to  maintain  In  this  country- 

In  President  Monroe's  announcement 
of  his  doctrine  it  is  stated  as  a  part  ot 
that  doctrine  that  with  the  politics  of 
Europe,  the  troubles,  the  wars  and  ac- 
cessions to  office  in  that  country  we 
will  have  nothing  whatever  to  do,  except 
only  to  recognize  the  de  facto  govern- 
ment that  any  country  may  have  for 
the  time   being. 

It  can  not  be  claimed  in  view  of 
this  language  that  it  is  properly  any 
concern  of  ours  how  a  defacto  govern- 
ment of  any  European  country  may 
have  been  established,  or  how  the  head 
of  any  de  jure  government  may  have 
acceded  to  power.  By  the  same  token 
it  is  no  concern  of  ours  how  a  de- 
facto  government  may  have  been  es- 
tablished in  Mexico,  San  Domingo,  or 
any  other  country  of  the  Western 
Hemisphere,  or  how  any  head  of  any 
government  de  jure  of  any  country  on 
this  hemisphere  may  have  acceded  to 
power. 


nized  by  us,  except  only  to  use  a  common 
expression,  there  is  "blood  on  his 
hands." 


But  if  it  were  otherwise  and  moral 
considerations  were  to  determine 
whether  we  should  recognize  a  defacto 
government,  or  a  President  who  might 
accede  to  the  head  of  a  de  jure  gov- 
ernment it  would  be  extremely  diffi- 
cult in  most  cases  to  set  up  a  stand- 
ard by  which  to  measure  intelligent 
action. 


Take  the  case  of  Mexico,  for  in- 
stance. Huerta  is  at  the  head  as  Pro- 
visional President  of  the  established 
government.  No  matter  whether  it  be 
the  government  de  jure,  as  it  is 
forcibly  claimed  to  be,  or  a  mere  de- 
facto  government,  it  is  the  only  na- 
tional government  that  has  been  rec- 
ognized as  such. 


He  has  been  recognized  as  Provisional 
President  by  the  unanimous  vote  of  both 
the  Senate  and  the  House  of  the  Con- 
gress of  the  republic  of  Mexico,  and  by 
all  the  army  and  by  all  the  departments 
of  the  government.  He  has  been  so  rec- 
ognized by  Great  Britain,  France  and 
Germany  and  many  other  nations.  I 
know  of  no  reason,  at  least  I  have  heard 
of  none,  why  he  should  not  also  be  recog- 


It  may  be  there  is  blood  on  his  hands. 
It  would  be  hard  to  find  a  Mexican  of 
distinction  who  does  not  have  blood  on 
his  hands. 

Some  of  them  are  bloody  from  head  to 
foot;  but  suppose  Huerta  be  driven  out 
of  office,  as  he  probably  will  be,  in  con- 
sequence of  our  policy  with  respect  to 
him,  and  what  our  government  is  doing 
in  hostility  to  him,  then  what?  After  the 
deluge,  what  comes  next?  Who  then  will 
be  recognized?  Will  we  still  wait  for 
some  one  without  blood  on  his  hands? 
Then  surely  we  will  not  recognize  any 
leader   of   the   constitutionalists. 


The  record  made  by  them  is  one  of 
blood  and  waste  and  anarchy,  and  ruin, 
sufficient  to  fulfill  completely  the  re- 
quirements of  General  Sherman's  descrip- 
tion of  war. 


The  inhuman  and  brutal  murder  of 
captured  prisoners  has  been  such  as 
to  shock  the  whole  world.  The  newspa- 
pers account  for  these  brutalities  by  de- 
scribing Villa  and  other  Generals  as 
bandit  chieftains,  who  have  been  offi- 
cially outlawed  for  years. 


If  Huerta  drops  out,  then  some  one  of 
these  chieftains  will  probably  accede  to 
the  Presidency. 

If  the  fact  that  a  man  may  have  blood 
on  his  hands  be  a  reason  why  he  shall 
not  be  recognized  then  the  same  trouble 
will  arise.  In  the  meanwhile  as  now,  our 
treaty  will  continue  suspended,  for  if 
there  be  no  government  we  can  recog- 
nize there  is  of  necessity  only  anarchy; 
and  anarchy  like  war  suspends  treaties 
of  peace  and  amity  for  the  simp'e  reason 
that  there  is  no  government  in  existence 
responsible  for  their  enforcement,  and, 
therefore,  nobody  against  whom  we  can 
assert  a  claim  of  violation  of  a  treaty 
and  secure  redress  for  the  destruction  of 
American  life  and  American  property. 


If  it  were  calculated  to  avoid  war, 
otherwise  inevitable,  it  might  be  justi- 
fied, but  it  is  not.  On  the  contrary,  it 
makes  war,  otherwise  improbable  almost 
a  certainty,  if  not  now  later,  for  surely 
the  seeds  of  strife  have  been  sown. 

The     whole     situation      is     most     un- 
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fortunate.  A  bad  feeling  toward  Ameri- 
cans already  existing  has  been  made 
worse  and  at  beet  years  will  pass  before 
relations  that  are  cordial  in  fact  will 
again  be  restored;  but  I  have  already 
said  there  is  no  time  now  for  the  prop- 
er discussion  of  a  subject  of  such  grave 
character,  such  serious  importance  and 
such    far-reaching    consequences. 


Some  other  time,  when  there  is  better 
opportunity,  there  is  much  more  that 
might  be  said.  For  the  present  I  leave 
it  with  the  expression  of  regret  that 
a  President,  who,  although  entertaining 
views  with  which  I  do  not  agree  as  to 
some  economic  policies,  and  views  with 
which    I    do    not    agive    with    respect   at 


least  to  this  phase  of  our  foreign  policy, 
should  make  the  mistake  of  putting  our 
country  in  such  an  indefensible  attitude 
as  that  which  we  have  assumed  in  this 
matter. 


I  regret  it  because,  and  I  say  It  with 
pleasure,  I  have  long  been  an  admirer  of 
the  ability,  the  culture,  the  refinement, 
the  dignity  and  the  high  personal  charac- 
ter of  President  Wilson.  He  has  so  de- 
ported himself  since  he  assumed  office 
as  to  show  an  unusual  devotion  to  his 
duty  as  he  sees  It.  I  wish  him  every  suc- 
cess possible  with  respect  to  all  his  poli- 
cies, in  so  far  as  their  success  may  be 
consistent  with  the  prosperity  of  our 
country  and  the  honor  and  the  dignity  of 
our  great  government. 
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OF 


Hon.  J.  B.  Foraker 

BEFORE  THE 

Richland  County  Lincoln  Association 

AT 

MANSFIELD,  OHIO 

FEBRUARY  12,  1914 


After  some  remarks  having  a  local  application,  including  a 
kind  mention  of  the  late  Senator  Sherman,  whose  home  was 
at  Mansfield,  Senator  Foraker  said : 

The  purpose  of  celebrating  Lincoln  Day  is  to  pay  tribute 
to  the  memory  of  that  remarkable  man  and  to  draw  from  the 
lessons  of  his  life  inspiration,  and  rules  for  our  guidance,  with 
respect  to  the  duties  of  the  present  and  the  future. 

I  can  remember  when  only  his  party  followers,  and  not  all 
of  them  thought  him  great.  That  was  true  not  only  when  he 
was  elected  President  of  the  United  States,  but  at  the  very 
time  when  he  was  giving  to  the  country  some  of  the  most 
signal  services  he  rendered. 

Now  he  is  conceded  not  only  by  all  classes  of  citizens,  but 
by  all  the  peoples,  of  every  class,  throughout  all  the  world,  to 
be  one  of  the  greatest  men  of  all  time;  and  this  estimate  is 
just,  whether  measured  by  his  achievements,  as  they  appear 
in  the  light  of  subsequent  history,  or  whether  measured  by 
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what  he  in  fact  was  as  a  man,  a  citizen,  a  patriot,  a  states- 
man, and  a  chief  executive. 

Had  he  never  been  President  we  probably  never  would 
have  known,  certainly  not  in  their  full  measure,  his  wonderful 
powers  of  mind,  or  his  still  more  wonderful  temperament, 
patience,  moral  courage,  sympathy  and  self  control. 

The  experiences  to  which  he  was  subjected  brought  all 
these  qualities  forth  as  the  night  brings  out  the  stars. 

When  he  was  elected  President  we  knew  him  only  as  a 
man  who  had  passed  from  the  humblest  to  the  highest  station 
in  our  American  life  so  quickly  and  with  so  little  test  of  his 
intellectual  endowment,  and  with  so  limited  an  experience  in 
public  affairs,  that  there  was  wide  spread  apprehension  even 
among  his  friends,  that  he  would  not  prove  equal  to  the  usual 
duties  of  the  office. 

When,  therefore,  immediately  following  his  election  the 
war  clouds  began  to  gather,  apprehension  changed  to  fear, 
and  became  well  nigh  universal  that  he  would  prove  wholly 
inadequate  to  the  emergencies  that  were  arising. 

It  is  almost  impossible  for  even  those  who  lived  through 
those  exciting  days  to  recall  their  anxieties,  or  to  realize  what 
perplexing  situations  were  precipitated,  one  after  another,  by 
the  on-rushing  tide  of  untoward  and  unprecedented  events. 

There  had  never  before  occurred  anything  like  what  was 
then  transpiring.  Therefore,  no  one  preceding  him  had 
blazed  a  way  in  which  he  could  walk  to  meet  the  troubles  he 
must  overcome. 

The  powers  of  our  government,  then  but  little  developed 
beyond  the  express  provisions  of  the  Constitution,  had  never 
been  put  to  any  serious  test;  and  in  large  measure  those 
which  he  was  soon  to  be  compelled  to  exercise  were  disputed 
by  many,  and  distrusted  by  nearly  all  his  countrymen. 

When  we  today,  in  the  light  of  subsequent  developments, 
recall  the  Civil  War,  and  his  part  in  it,  we  are  apt  to  think  of 
only  a  great  struggle,  resulting  in  the  preservation  of  the 
Union,  and  the  abolition  of  slavery;  and  that  while  success- 
fully directed,   yet,   after   all,   his  duty  was   plain,   and   that 

2 


probably  any  other  reasonably  well  equipped  man  would 
have  ordered  out  the  troops  as  he  did,  and  achieved  the  same 
general  results. 

We  do  not  appreciate  his  work  until  we  recall  that  he  not 
only  had  to  fight  enemies  but  also  resist  friends.  First,  there 
were  the  four  border  Slave  States  of  Delaware,  Maryland, 
Kentucky,  and  Missouri,  that  did  not  secede,  but  which  stood 
"trembling  in  the  balance"  during  the  first  year  of  the  War, 
prevented  from  joining  their  sister  States  in  rebellion,  as  the 
more  radical  portion  of  their  population  almost  unitedly  de- 
sired they  should  do,  by  the  former  Whigs,  who,  although 
pro-slavery  in  sentiment,  yet  preferred  the  old  Union  to  the 
new  Slave  oligarchy. 

Inconsiderate  or  premature  action  on  the  part  of  the  Ad- 
ministration would  surely  have  lost  to  the  Union  cause  the 
great  moral  force  of  these  States  remaining  loyal,  and  e  con- 
verso  would  certainly  have  given  to  the  Southern  Confed- 
eracy an  added  strength  that  would  probably  have  secured 
for  it  a  recognition  of  belligerency,  if  not  of  independence, 
at  the  hands  of  England,  France,  and  other  nations  of  Eu- 
rope. 

A  mistake  in  dealing  with  these  States  or  the  questions  af- 
fecting them  would  probably  have  been  fatal. 

History  establishes  that  Mr.  Lincoln  saw  more  clearly  than 
any  member  of  his  Cabinet,  than  any  member  of  Congress, 
than  any  of  the  leading  newspaper  men  of  the  country ;  more 
clearly  in  short  than  anybody  else,  not  only  the  necessity  of  so 
directing  the  Government  as  to  prevent  the  secession  of  these 
border  States,  but  of,  at  the  same  time,  holding  to  his  loyal 
support  tens  of  thousands  of  men  in  the  States  of  the  North 
who  were  willing  to  do  all  in  their  power  to  save  the  Union 
but  who,  at  the  same  time,  would  have  peremptorily  refused 
to  do  anything  to  destroy  slavery  in  the  States  where  it  al- 
ready existed. 

It  was  most  difficult  to  determine  from  time  to  time  how 
far  he  could  go  in  aggressive  defense  of  the  Union  without 
driving  the  border  States  into  rebellion.     Most  unexpectedly  he 


was  confronted  by  a  similar  difficulty  among  some  of  his  own 
leading  Party  followers,  who,  seeing  one  State  after  another 
seceding,  and  preparing  for  and  threatening  War,  suddenly 
broke  out  in  a  loud  demand  that  if  necessary  to  prevent 
bloodshed  he  should  consent  to  disunion,  and  thus  bring  ship- 
wreck to  his  administration,  even  before  it  was  inaugurated, 
and  at  the  same  time  shipwreck  to  all  the  hopes  and  aspira- 
tions centered  in  our  experiment  of  liberty  and  free,  popular 
self  government. 

Perhaps,  no  newspapers  had  done  more  than  William 
Lloyd  Garrison's  "Liberator,"  the  leading  abolition  organ  of 
the  time,  the  New  York  Tribune,  edited  by  Horace  Greely. 
and  the  Albany  Evening  Journal,  Thurlow  Weed's  paper, 
to  arouse  sentiment  against  slavery,  and  bring  about  the 
formation  of  the  Republican  Party,  and  the  election  of  Mr. 
Lincoln.  These  editors  above  most  men  of  their  time,  bad 
responsibility  for  what  had  come  to  pass. 

On  this  account  Mr.  Lincoln  had  every  right  to  expect 
from  them  recognition  of  hs  leadership  and  an  earnest  and 
loyal  support  of  his  Administration;  so  long,  at  least,  as 
nothing  was  done,  or  attempted  by  him,  in  conflict  with  the 
principles  he  and  they  had  advocated ;  but  rather  they  seemed 
to  think  he  was  their  creation  and  it  was  their  right  and  duty 
to  map  out  and  direct  and  control  his  policies. 

Therefore,  even  before  South  Carolina,  the  first  of  the  Con- 
federate States  to  secede,  had  acted,  these  papers,  with  numer- 
ous others  of  minor  importance,  which  they  influenced,  seeing 
the  storm  that  was  rising,  and  tbat  War  was  inevitable,  if 
coercion  should  be  attempted,  commenced  a  campaign  of  com- 
promise, conciliation  and  flat  surrender,  that  now  seems 
almost  incredible. 

They  made  embarrassing  haste  to  enter  upon  their  self- 
assumed  task  of  taking  Mr.  Lincoln  and  his  administration 
in  charge. 

The  extent  and  character  of  this  panic  and  demoralization 
is  now  almost  unbelievable,  but  some  measure  of  its  nature 
and  intensity  may  be  gathered  from  a  glance  at  the  columns 
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of  the  Tribune,  which  from  day  to  day  teemed  with  such  sen- 
timents as  "that  if  the  cotton  States  shall  decide  that  they  can 
do  better  out  of  the  Union  than  in  it,  we  insist  on  letting 
them  go  in  peace;"  that  while  the  "Tribune"  denied  the  right 
of  nullification,  yet  it  did  admit  that  "to  withdraw  from  the 
Union  is  quite  another  matter;"  that  "when  a  considerable 
section  of  our  Union  shall  deliberately  resolve  to  go  out,  we 
shall  resist  all  coercive  measures  designed  to  keep  them  in;" 
that  he  was  "adverse  to  the  employment  of  military  force  to 
fasten  one  section  of  our  Confederacy  to  the  other;"  and 
that  "if  eight  States,  having  five  millions  of  people,  choose  to 
separate  from  us,  they  cannot  be  permanently  withheld  from 
so  doing  by  federal  cannon." 

"If  the  Cotton  States  choose  to  form  an  independent  nation 
they  have  a  clear,  moral  right  to  do  so;"  and  that  if  "the 
great  body  of  the  Southern  people"  become  alienated  from  the 
Union,  and  wish  to  "escape  from  it,  we  will  do  our  best  to 
forward  their  views." 

The  other  papers  mentioned  were  even  worse;  but  enough 
has  been  quoted  to  show  how  the  leading  newspapers  instead 
of  waiting  for  the  leader  to  speak,  were  taking  the  situation 
into  their  own  hands,  and  to  the  full  measure  of  their  in- 
fluence, making  his  task  impossible. 

He  listened  to  all,  considered  all,  but  remained  both  silent, 
and  steadfast.  He  refused  to  be  either  frightened  or  forced 
to  speak  prematurely. 

He  knew  that  his  time  had  not  yet  come  to  speak  with 
authority,  and  he  preferred  not  to  speak  at  all  until  he  could 
speak  as  the  Chief  Executive  of  the  Nation. 

THE  FIRST  INAUGURAL. 

He  realized,  however,  that  in  his  inaugural  he  would  be 
expected  to  set  forth  an  intelligent  policy  with  respect  to  the 
great  questions  at  issue.  He  did  not  disappoint  this  expecta- 
tion. He  met  it  squarely,  and  comprehensively;  and  yet,  so 
simply  and  naturally  that  his  whole  policy  could  be  stated  in 


a  sentence,  and  be  universally  understood.  In  brief,  clear  and 
direct  language  he  set  forth  that  he  deemed  it  his  first  and 
paramount  duty  and  purpose  to  save  the  Union ;  and  that  he 
did  not  consider  himself  authorized  to  interfere  with  slavery 
in  the  States  where  it  already  existed,  and  that  he  had  no 
purpose  of  doing  anything  of  the  kind,  unless  compelled  to  do 
so  to  save  the  Union. 

At  the  same  time,  without  mentioning  them,  he  explicitly 
but  calmly  answered  the  "peace  at  any  price"  demands.  "The 
Union  of  these  States  is  perpetual."  *  *  *  "No  State  upon 
its  own  mere  motion  can  lawfully  get  out  of  the  Union."  *  * 
*  *  "I  shall  take  care,  as  the  Constitution  itself  expressly 
enjoins  me,  that  the  laws  of  the  Union  be  faithfully  executed 
in  all  the  States."  *  *  *  *  "I  shall  do  all  in  my  power 
to  hold,  occupy,  and  possess  the  property  and  places  belonging 
to  the  country,  and  to  collect  the  duties  and  imposts." 

He  closed  by  making  to  the  people  of  the  seceding  States 
this  vain  appeal :  "We  are  not  enemies,  but  friends.  We 
must  not  be  enemies.  Though  passion  may  have  strained,  it 
must  not  break  our  bonds  of  affection." 

Throughout,  his  address  was  wise,  kind  and  forgiving,  yet 
full  of  serious  import.  The  South  saw  in  it  a  fixed  deter- 
mination to  prevent  the  consummation  of  their  conspiracy. 
To  the  North  it  brought  a  restoration  of  confidence  and  hope 
by  making  it  clear  that  at  last  there  was  at  the  head  of  the 
Government  a  man  of  clear  conception,  full  knowledge,  self- 
reliant  character,  and  unalterable  purpose,  who  refused  to  be 
stampeded  by  either  friends  or  enemies. 

It  would  be  impossible  to  make  clearer  than  he  himself 
made  it  the  policy  to  be  pursued,  but  if  comment  be  permitted 
it  may  be  said  that  foreseeing  war,  and  determning  in  ad- 
vance of  that  calamity  the  position  our  Government  should 
assume  he  sought  to  confine  the  approaching  struggle  to  the 
preservation  of  the  Union,  and  thus  eliminate  the  fears  of  all 
who,  friendly  to  slavery,  were  yet  ready  to  stand  with  him 
on  a  Union  platform,  if,  in  doing  so,  they  would  not  be  re- 
quired to  assist  in  the  destruction  of  that  institution. 

n 


At  the  same  time  that  he  thus  sought  to  quiet  the  pro- 
slavery  Union, men,  he  gave  warning  that  he  would  save  the 
Union  at  any  cost,  even  the  destruction  of  slavery;  that,  as 
he  afterward  felicitously  said,  he  would  "save  the  Union 
with  slavery,  if  he  could;  without  slavery,  if  he  must." 
He  thus  laid  down  as  his  platform  two  simple,  yet  compre- 
hensive propositions;  one  absolute,  and  the  other  conditional. 
The  preservation  of  the  Union  at  all  hazards ;  the  destruction 
of  slavery,  if  necessary  to  the  accomplishment  of  the  primary 
purpose. 

He  thus  gave  himself  chart  and  compass  for  all  the  tem- 
pestuous seas  through  which  he  was  to  sail;  for  these  two 
propositions  embrace  all  there  was  of  both  purpose  and  policy ; 
all  the  rest  was  detail.  Thus  he  paved  the  way,  broad  and 
clear,  for  the  whole,  long,  bloody  march  to  Emancipation  and 
Appomattox. 

The  thousand  and  one  harrassing  and  distressing  questions 
with  which  he  had  to  contend  as  to  when  and  how  this,  that, 
or  the  other  thing  should  be  done;  the  raising  of  armies,  the 
appointment  of  Generals,  their  field  operations,  the  placating 
of  disappointed  and  dissatisfied  friends,  were  but  the  attendant 
circumstances,  trials  and  tribulations  of  execution,  in  which 
work  he  never  faltered. 

The  War  quickly  came.  Ft.  Sumter  was  fired  upon,  and 
that  fired  all  patriotic  hearts.  "Peace  at  any  price"  advocates 
either  became  coercionists,  or  ceased  to  obtrude  their  un- 
popular views.  Instead  of  "all  for  peace"  at  any  price,  all 
were  for  war  "at  any  cost,"  no  matter  what. 

Mr.  Lincoln's  trouble  for  the  next  year  was  to  hold  back 
the  march  of  events  until  the  Armies  could  be  organized  and 
made  effective,  and  until  public  sentiment,  enlightened  and 
educated,  could  be  relied  upon  to  sustain  the  blow  at  slavery, 
which  he  early  foresaw  was  inevitable. 

As  time  passed  the  sentiment  in  favor  of  destroying  slavery 
grew  stronger  and  stronger.  At  the  same  time  it  became 
clearer  and  clearer  to  Mr.  Lincoln  that  sooner  or  later  such 
action  would  become  necessary. 

7 


EMANCIPATION. 

As  early  as  July  22,  1862,  he  laid  before  his  cabinet  in  con- 
fidence his  purpose  to  issue  a  Proclamation  of  Emancipation, 
and  a  general  draft  of  what  he  proposed  to  say. 

ft  was  favorably  considered,  but  it  was  thought  best  to 
defer  issuing  it  until  some  victory  had  been  won  for  the 
Union  Army  so  that  it  might  not  look  like  a  despairing  al- 
ternative and  thus  probably  do  more  harm  than  good. 

The  time  came,  according  to  this  program,  when  the  Battle 
of  Antietam  had  been  fought,  and  won,  in  September  of  that 
year;  but  in  the  meanwhile  the  most  ardent  of  Mr.  Lincoln's 
supporters  became  more  and  more  impatient,  insistent,  and 
fault-finding,  because  he  did  not  take  the  step  upon  which, 
without  their  knowledge,  he  had  already  determined. 

Tn  this  emergency  Mr.  Greely  knew  exactly  what  should  be 
done.  He  had  ceased  preaching  "peace  at  any  price,"  and, 
going  to  the  opposite  extreme,  had  become  the  exponent  of 
the  most  radical  thought  of  the  hour. 

He  printed  in  the  New  York  Tribune  what  he  called  "The 
Ap]>eal  of  Twenty  Millions  of  Americans." 

He  had  these  "twenty  millions,"  by  the  language  he  em- 
ployed, call  upon  Abraham  Lincoln  as  their  public  servant  and 
representative  to  discharge  his  official  and  imperative  duty 
with  respect  to  Emancipation  in  accordance  with  the  terms  of 
the  Confiscation  Act,  which  Congress  had  passed. 

Mr.  Lincoln  made  immediate  answer  in  language  worthy 
of  reproduction  in  its  entirety,  but  for  present  purposes  it  is 
impossible  to  do  more  than  quote  briefly,  and  this  I  do  only 
to  show  how  clearly  he  still  had  in  mind  his  policy  as  an- 
nounced in  his  Inaugural,  and  how  unfalteringly  and  intelli- 
gently he  was  pursuing  it. 

He  said  among  other  things: 

"I  would  save  the  Union.  I  would  save  it  in  the 
shortest  way  under  the  Constitution.  The  sooner 
that  National  authority  can  be  restored,  the  nearer 
the  Union  will  be  the  'Union  as  it  was.'     If  there  be 

8 


those  who  would  not  save  the  Union  unless  they 
could  at  the  same  time  save  slavery,  I  do  not  agree 
with  them.  If  there  be  those  who  would  not  save 
the  Union  unless  they  could  at  the  same  time  de- 
stroy slavery,  I  do  not  agree  with  them.  My  para- 
mount object  in  this  struggle  is  to  save  the  Union, 
and  is  not  either  to  save  or  destroy  slavery.  If  I 
could  save  the  Union  without  freeing:  anv  slave,  I 
would  do  it ;  and  if  I  could  save  it  by  freeing  all  the 
slaves,  I  would  do  it;  and  if  I  could  save  it  by  free- 
ing some  and  leaving  others  alone,  I  would  also  do 
that.  What  I  do  about  slavery,  and  the  colored  race 
I  do  because  I  believe  it  helps  to  save  the  Union ; 
and  what  I  forbear,  I  forbear  because  I  do  not  be- 
lieve it  would  help  to  save  the  Union.  I  shall  do 
less  whenever  I  shall  believe  what  I  am  doing  hurts 
the  cause;  and  I  shall  do  more  whenever  I  shall 
believe  doing  more  will  help  the  cause.  I  shall 
•try  to  correct  errors  when  shown  to  be  errors, 
and  I  shall  adopt  new  views  so  far  as  they  shall  ap- 
pear to  be  true  views.  I  have  here  stated  my  pur- 
pose according  to  my  view  of  official  duty,  and  I  in- 
tend no  modification  of  my  oft  expressed  personal 
wish  that  all  men  evervwhere  could  be  free." 


This  letter  read  everywhere  had  a  quieting  effect  upon  the 
dissatisfied.  It  showed  his  sympathies  were  all  against  slav- 
ery, and  that  he  was  but  awaiting  events.     • 

A  few  weeks  later  the  Battle  of  Antietam  was  fought  and 
won.  In  accordance  with  the  program  agreed  upon  at  the 
Cabinet  meeting  in  July  he  then  issued  the  Proclamation. 
Thus  that  great  step  was  delayed  until  it  was  plain  to  all 
that  either  it  or  the  Union  must  perish ;  until  every  man  who 
placed  the  salvation  of  the  Union  above  the  preservation  of 
slavery  could  see  and  fully  realize  that  such  a  step  could  no 
longer  be  averted  or  postponed. 

Generally  speaking,  the  Army  was  pleased  with  the  Procla- 
mation, and,  apparently,  judging  from  the  newspapers,  there 
was  a  favorable  response  throughout  the  North;  but  when 
the  elections  of  October,  only  a  month  later,  were  held  they 


disclosed  a  most  disappointing  political  situation.  Indiana, 
Ohio,  New  York,  and  even  Pennsylvania  went  Democratic,  by 
large  majorities. 

This  was  everywhere  regarded  as  a  condemnation  of  the 
Administration,  and  particularly  of  Emancipation. 

Mr.  Lincoln  was  made  the  subject  of  all  kinds  of  criticism, 
abuse,  defamation  and  denunciation.  These  attacks  upon 
him  were  accompanied  with  loud  and  offensive  demands  that 
he  recall  his  proclamation  and  undo  what  had  been  done. 

But  when  he  sent  his  message  to  Congress  in  December  he 
again  showed  that  he  had  clearly  in  mind  his  policy  as  out- 
lined in  his  inaugural,  and  that  it  was  still  his  unwavering 
purpose  to  pursue  it  to  the  end. 

After  reviewing  the  whole  situation  in  kind  and  temperate 
langmage  he  concluded  his  message  as  follows : 
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T  shall  not  attempt  to  retract  or  modify  the 
Emancipation  Proclamation;  nor  shall  I  return  to 
slavery  any  person  who  is  free  by  the  terms  of  that 
Proclamation;  or  by  any  of  the  Acts  of  Congress." 


For  months  following  the  Armies  in  the  field  met  with  dis- 
appointment and  doubtful  and  indifferent  results. 

Finally,  however,  a  great  change  was  wrought  in  the  mili- 
tary situation.  It  was  wrought  in  a  day.  On  the  fourth  day 
of  July,  1863,  Grant  captured  Vicksburg,  and  Meade  defeated 
Lee  at  Gettysburg. 

These  two  great  victories  marked  the  turning  point  of  the 
struggle,  but  this  fact  was  not  then  realized,  and  so  there 
were  more  dark  days  and  more  bitter  discouragements  to 
follow. 

The  burdens  and  bereavements  of  the  War  had  become  so 
heavy,  and  distressing  that  it  took  more  than  these  great  vic- 
tories to  turn  public  sentiment  from  pessimism  to  optimism. 
Dissatisfaction  was  general  and  daily  found  expression. 

All  over  the  country  what  were  called  "Union  Mass  Meet- 
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ings"  were  held  at  which  disheartening  and  criticising  resolu- 
tions were  passed.  In  this  way  enlistments  were  retarded, 
and  incalculable  harm  was  done.    ■ 

Such  a  meeting  was  held  in  August,  1863,  at  Springfield, 
111.  That  being  Mr.  Lincoln's  home  he  was  invited  to  be 
present.  To  show  how  patiently  and  intelligently,  steadfastly 
and  hopefully,  through  good  report  and  bad  report,  he  was 
still  adhering  to  the  platform  he  had  adopted  at  the  begin- 
ning, I  quote  briefly  from  the  answer  he  gave  to  this  invita- 


tion 


*  *  >;c  "There  are  those  who  are  dissatisfied 
with  me.  To  such  I  would  say :  You  desire  peace, 
and  you  blame  me  that  we  do  not  have  it.  But  how 
can  we  attain  it?  There  are  but  three  conceivable 
ways.  First,  to  suppress  the  Rebellion  by  force  of 
arms.  This  I  am  trying  to  do.  Are  you  for  it? 
If  you  are,  so  far  we  are  agreed.  If  you  are  not  for 
it;  a  second  way  is  to  give  up  the  Union.  I  am 
against  this.  Are  you  for  it?  If  you  are,  you 
should  say  so  plainly.  If  you  are  not  for  force,  nor 
yet  for  dissolution,  there  remains  only  some  imagin- 
able compromise.  I  do  not  believe  any  compromise 
embracing  the  maintenance  of  the  Union  is  now  pos- 
sible." *  *  *  "You  dislike  the  Emancipation 
Proclamation,  and  perhaps  would  have  it  retracted. 
You  say  it  is  unconstitutional.  I  think  differently. 
*  *  *  But  the  Proclamation  as  law,  either  is 
valid,  or  it  is  not  valid.  If  it  is  not  valid  it  needs 
no  retraction.  If  it  is  valid,  it  cannot  be  retracted 
any  more  than  the  dead  can  be  brought  to  life.  * 

*  You  say  you  will  not  fight  to  free  Negroes. 
Some  of  them  seem  willing  to  fight  for  you ;  but  no 
matter.  Fight  you,  then,  exclusively,  to  save  the 
Union.  I  issued  the  Proclamation  on  purpose  to 
aid  you  in  saving  the  Union.  Whenever  you  shall 
have  conquered  all  resistance  to  the  Union,  if  I  shall 
urge  you  to  continue  fighting,  it  will  be  an  apt  time 
then  to  declare  that  you  will  not  fight  to  free  Ne- 
groes. I  thought  that  in  your  struggle  for  the  Un- 
ion to  whatever  extent  the  Negro  should  cease  help- 
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ing  the  enemy  to  that  extent  it  weakened  the  enemy 
in  his  reistance  to  you.  Do  you  think  differently? 
I  thought  that  whatever  Negroes  can  be  got  to  do 
as  soldiers,  leaves  just  so  much  less  for  white  sol- 
diers to  do  in  saving  the  Union.  Does  it  appear 
otherwise  to  you?  But,  Negroes,  like  other  people, 
act  upon  motives.  Why  should  they  do  anything  for 
us,  if  we  will  do  nothing  for  them?  If  they  stake 
their  lives  for  us  they  must  be  prompted  by  the 
strongest  motives,  even  the  promise  of  freedom. 
And  the  promise  being  made  must  be  kept."     *     * 

Finally  the  last  year  of  the  War  came  and  the  last  cam- 
paigns were  entered  upon.  Grant  commenced  hewing  his  way 
through  the  wilderness  and  Sherman  started  upon  his  great 
campaign  against  Atlanta.  Both  Armies  were  winning  vic- 
tories, and  making  progress,  but  the  chorus  of  dissatisfaction 
continued.  The  fault-finders  had  a  new  subject  of  complaint : 
( Jrant  was  sacrificing  too  many  lives ;  he  was  making  the  war 
too  bloody;  he  was  a  "butcher  and  a  brute."  He  must  be 
stopped;  and  so  again  the  cry  was  raised  for  "peace  at  any 
price,"  and  that  Mr.  Lincoln  should  inaugurate  negotiations 
therefor. 

Horace  Greely,  a  veritable  Job's  Comforter,  again  came  to 
the  front  with  suggestions,  advice,  .remonstrance  and  com- 
mand. 

He  wrote  to  Mr.  Lincoln,  among  other  things:  "Our 
bleeding,  bankrupt,  almost  dying,  country  longs  for  peace; 
shudders  at  the  prospect  of  fresh  conscriptions,  of  further 
wholesale  devastations  and  of  new  rivers  of  human  blood." 

It  was  Presidential  year.  Mr.  Lincoln  had  been  renom- 
inated. He  needed  and  deserved  encouragement,  but  in  Au- 
gust, 1864,  in  the  very  midst  of  the  political  contest,  and  when 
the  War  was  the  bloodiest,  and  most  serious,  but  yet  pro- 
gressing, according  to  the  judgment  of  all  careful,  thoughtful 
men,  to  a  successful  issue,  Mr.  Greely  wrote  to  Mr.  Lincoln: 

"Nine-tenths  of  the  whole  American  people,  North 
and  South,  are  anxious  for  peace — peace  on  almost 
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any  terms — and  utterly  sick  of  human  slaughter  and 
devastation.  I  know  that,  to  the  general  eye,  it 
now  seems  that  the  rebels  are  anxious  to  negotiate, 
and  that  we  repulse  their  advances.  I  know  that  if 
this  impression  be  not  removed  we  shall  be  beaten 
out  of  sight  next  November."  *  *  *  "I  firmly 
believe  were  the  election  to  take  place  tomorrow  the 
Democratic  majority  in  this  State,  and  Pennsyl- 
vania, would  amount  to  a  hundred  thousand,  and 
that  we  should  lose  Connecticut  also."  *  *  * 
"I  beg  you,  implore  you,  to  inaugurate  or  invite 
proposals  for  peace  forthwith." 

Finally  it  was  suggested  that  another  Convention  should 
be  held  for  the  purpose  of  nominating  another  candidate  to 
take  the  place  of  Lincoln  on  the  Republican  Union  ticket. 

Mr.  Greely  had  views  upon  this  proposition  also.  He  was 
never  without  views,  and  seemingly  always  anxious  to  express 
them ;  especially  when  they  would  do  most  harm.  He  gave 
the  public  the  benefit  of  them  through  the  columns  of  the 
Tribune.  One  of  his  utterances  was,  and  there  were  many 
like  it:  "Mr.  Lincoln  is  already  beaten.  He  cannot  be 
elected,  and  we  must  have  another  ticket  to  save  us  from 
utter  overthrow." 

These  expressions  of  public  sentiment  were  not  only 
showered  upon  Mr.  Lincoln  but  General  Grant  was  also 
flooded  with  them.  He  got  a  great  deal  of  advice  that  did 
not  come  to  him  from  official  sources. 

It  was  at  this  time  that  Mr.  Lincoln  sent  to  General  Grant 
a  telegram,  which  in  the  light  of  all  these  circumstances,  has 
an  important  historic  significance.,  as  showing  how  unmoved 
he  was  by  the  hysteria  that  surrounded  him.  The  telegram 
was  not  made  public  at  that  time,  but  it  is  found  in  the  official 
records  of  the  War.  Its  language  indicates  the  complete  un- 
derstanding between  him  and  General  Grant,  and  their  mutual 
confidence  in  each  other.  Mr.  Lincoln  said  in  this  dispatch: 
"*  *  *  Hold  on  with  a  bull  dog  grip  and  chew  and 
choke  as  much  as  possible." 
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In  the  meanwhile  Grant  was  hammering  away,  "Chewing 
and  choking." 

It  is  impossible  to  over-estimate  how  much  we  owe  to 
these  two  men — Lincoln  and  Grant — for  our  salvation.  The 
hour  was  never  so  dark  that  either  faltered  for  one  second 
in  the  prosecution  of  the  great  purpose  to  which  they  were 
committed  of  saving  our  Union  and  institutions  from  over- 
throw and  destruction. 

Neither  one  of  them  ever  thought  of  such  folly  as  at- 
tempting to  undo  Emancipation,  or  to  retrace  any  of  the 
important  steps  that  had  been  taken. 

THE  DARKEST  DAY. 

Light  was  close  at  hand,  but  what  was  perhaps  the  darkest 
day  was  yet  to  come. 

It  was  the  29th  day  of  August,  1864.  On  that  day  the 
Democratic  National  Convention  met  in  Chicago  and  there 
nominated  George  B.  McClellan  for  the  Presidency  on  a 
platform  written  by  Clement  L.  Vallandigham  of  Ohio, 
which  declared  that  the  war  was  a  "failure,"  and  demanded 
an  "immediate  cessation  of  hostilities." 

This  nomination  and  this  platform  excited  terror  in  even 
the  stoutest  Union  hearts. 

McClellan  and  his  followers  were  correspondingly  elated 
with  anticipated  victory  in  November.  Their  rejoicing  was. 
however,  of  short  duration. 

Three  days  later,  the  country  was  electrified  by  the  publica- 
tion of  a  telegram  from  Sherman  announcing  that  "Atlanta 
is  ours,  and  fairly  won." 

This  in  itself  was  enough  to  destroy  the  Chicago  platform, 
but  there  was  more  to  come,  and  lots  of  it. 

Almost  simultaneously  Sheridan  commenced  his  remarkable 
campaign  in  the  Shenandoah  Valley,  and  one  great  victory 
after  another  was  heralded,  until  on  the  19th  day  of  October 
he  made  his  famous  ride  "from  Winchester  town  twenty 
miles  away,"  and  turned  a  tide  of  disaster  into  one  of  the 
most  inspiriting  victories  of  the  War. 
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The  whole  country  was  aroused.  Pessimism  gave  way  to 
optimism  and  all  along  the  line  there  was  a  new  infusion  of 
courage,  spirit  and  determination. 

The  words  that  were  to  have  insured  Democratic  victory 
became  words  of  crucifixion,  because  day  by  day  more  and 
more  it  became  manifest  that  the  war  was  not  a  failure,  and 
that  a  demand  for  an  immediate  cessation  of  hostilities  was 
but  treason  itself. 

Greely  and  all  his  colleagues  in  criticism  stopped  their  ill- 
considered  advice. 

The  protest  against  Grant's  mode  of  warfare  paled  and 
faded  away  altogether.  Nobody  any  longer  talked  of  peace, 
but  all  urged  a  vigorous  prosecution  of  the  war. 

Grant,  Sherman,  Sheridan,  Meade  and  Thomas,  and  all 
the  great  fighting  Generals  at  once  became  heroes — not  a 
"bloody  butcher"  among  them. 

The  end  was  soon  reached.  The  Union  was  saved.  Slav- 
ery was  abolished,  and  in  due  time  the  Constitution  was 
amended  to  correspond  with  all  that  had  been  accomplished. 

Thus  was  fulfilled  to  the  letter  the  promises  and  pledges 
that  constituted  the  intelligent,  wise,  far-reaching,  patriotic 
policy  announced  by  Mr.  Lincoln  in  his  inaugural  address. 

He  did  not  live  to  see  the  end.  In  the  very  moment  of 
his  triumph  he  was  stricken  down;  but  he  lived  long  enough 
to  see  his  work  was  to  be  crowned  with  success,  and  long- 
enough  to  teach  a  lesson  of  incalculable  worth  to  mankind  of 
the  necessity  for  patience  and  devotion  to  duty  in  the  execu- 
tion of  even  the  wisest  and  best  of  purposes. 

He  lived  through  his  most  trying  and  exasperating  ex- 
periences, without  once,  so  far  as  history  records,  losing  his 
temper,  or  losing  his  courage. 

His  State  papers  are  remarkable  specimens  of  logic,  persua- 
sion, and  good  English.  They  are  consistent  and  harmonious 
throughout.  They  are  all  on  a  high  and  dignified  plane. 
They  are  all  free  from  unnecessary  verbiage,  and  manifestly 
free  from  all  attempt,  even  the  slightest,  to  speak  beyond  the 
requirements   of  the   occasion,   or  to   speak   in   any  kind  of 
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language,  except  only  that  which  was  the  simplest,  plainest, 
most  direct,  and  most  natural. 

Almost  all  his  utterances  are  classical. 

The  short  speech,  only  two  or  three  paragraphs,  made  by 
him  to  his  fellow  townsmen  of  Springfield,  111.,  when  he  bade 
them  goodbye,  as  he  started  to  Washington  to  assume  the 
duties  of  the  Presidency;  his  letter  to  Mrs.  Bixby,  the  mother 
of  five  sons  killed  in  battle;  and  his  Gettysburg  speech  will 
forever  hold  the  very  highest  rank  among  the  gems  of  Eng- 
lish literature. 

We  do  well  to  remember  and  honor  such  a  man.  We  do 
well  to  study  his  character,  both  public  and  private,  and  to 
invite  a  like  study  upon  the  part  of  the  young  men  who  are 
in  their  day  and  generation  to  control  the  government,  and 
determine  the  destinies  of  our  people,  and  our  institutions. 

He  had  such  kindness  of  heart,  such  breadth  of  considera- 
tion and  charity  in  his  judgment  of  men;  such  ever  present 
and  all  commanding  human  sympathy  united  with  such  won- 
derful intellectual  force,  such  powers  of  analysis  and  argu- 
ment, that  he  well  deserved  the  high  place  he  holds  in  history. 

LINCOLN,    PRODUCT   OF   OLD-TIME    METHODS. 

And  yet  this  wonderful  man  was  chosen  not  only  to  the 
Presidency  but  also  to  the  other  offices  he  filled  in  the  old 
fashioned  way,  and  in  the  old  fashioned  time,  when  political 
parties  fiercely  contended  for  supremacy,  and  in  preparation 
therefor  held  delegate  conventions  where  they  discussed  and 
adopted  platforms,  and  then  nominated  candidates  to  repre- 
sent them  and  their  principles.  He  belonged  to  that  time 
when  parties  printed,  and  used  at  the  elections,  tickets  on 
which  the  names  of  their  candidates  were  placed  under  Party 
names  and  Party  emblems ;  and  at  a  time  when  such  a  thing 
as  a  short  ballot  was  never  mentioned  nor  even  thought  of 
as  necessary  to  the  intelligent  exercise  of  the  right  of 
suffrage;  and,  good  as  he  was,  and  great  as  he  was,  he  did 
not  stand  alone  in  that  respect. 
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On  the  contrary,  all  the  greatest  and  most  illustrious  names 
in  American  history  are  those  of  men  chosen  by  the  people 
to  represent  the  people,  and  act  for  the  people  in  the  self- 
same way.  Webster,  Sumner,  Giddings,  Sherman,  Thurman, 
Tilden,  and  in  that  still  more  remote  day,  Jefferson,  Madison, 
Jackson,  and  their  respective  associates  in  public  life  were  all 
brought  forward  and  commissioned  for  the  public  service  in 
that  same  manner. 

No  one  had  then  learned  that  the  Recall,  or  the  Initiative, 
or  the  Referendum  was  necessary  under  our  form  of  Govern- 
ment. Neither  had  anybody  yet  found  it  necessary  to  resort 
to  Commissions  as  agencies  in  the  administration  of  our  Gov- 
ernment.    Now  all  these  ideas  are  familiar. 

It  may  be  that  some  of  the  new  reform  notions  touching 
these  matters  will  ultimately  work  improvements,  but  as  yet. 
where  such  so-called  reforms  are  in  the  fullest  operation, 
nothing  has  been  accomplished  in  either  the  selection  of  men. 
or  in  the  enactment  of  laws,  to  justify  such  an  expectation. 

So  too,  it  may  be  said,  that  from  the  beginning  of  our 
Government  until  long  after  Mr.  Lincoln's  day  it  was  a 
maxim  with  all  political  parties  "that  people  was  best  gov- 
erned that  was  least  governed." 

It  may  be  confidently  asserted  that  he  lived  and  died  in 
that  belief. 

It  has  now,  however,  apparently  become  a  maxim  that  that 
people  is  best  governed  that  is  most  governed. 

At  any  rate  for  the  last  decade  we  have  been  passing  rapid- 
ly from  government  according  to  general  principles  to  gov- 
ernment by  specific  regulation  for  every  detail  of  every  con- 
ceivable business,  habit  or  practice,  with  which  we  are  con- 
cerned. 

Xo  session  of  the  Legislature,  or  of  the  Congress,  seems 
willing  to  adjourn  any  more  until  it  has  enacted  hundreds, 
and  in  many  cases  even  thousands,  of  new  statutes ;  as  though 
in  the  mere  making  of  new  laws  a  panacea  could  be  found 
for  all  our  ills. 
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As  a  part  of  this  program,  we  have  been  made  familiar 
with  Government  by  almost  innumerable  Commissions  and  Of- 
ficial Boards  and  Bureaus  of  one  kind  and  another. 

These  agencies  have  been  so  greatly  multiplied  here  in  Ohio 
that  both  their  number  and  the  public  expense  incurred  by 
them  and  on  their  account,  have  grown  almost  beyond 
knowledge;  certainly  beyond  common  knowledge.  We  now 
have  a  Printing  Commission,  a  Dairy  and  Food  Commission, 
a  Fish  and  Game  Commission,  a  Public  Utilities  Commission, 
an  Industrial  Commission,  a  Rural  Credits  Commission,  a 
Public  Highways  Commission,  a  Civil  Service  Commis- 
sion, and  a  Tax  Commission.  In  addition  we  have  Boards 
of  one  kind  and  another,  almost  without  limit.  The  Board 
of  Administration,  the  Board  of  Arbitration,  the  Board 
of  Health,  the  Board  of  Pardons,  the  Board  of  Public  Works, 
the  Board  of  Medical  Registration,  the  Board  of  Pharmacy, 
the  Board  of  Boiler  Rules  and  the  Liquor  Licensing  Board, 
together  with  the  Bureau  of  Vital  Statistics,  the  Building  and 
Loan  Bureau,  the  Bureau  of  Inspection  and  Supervision  of 
Public  Offices ;  and  perhaps  others  that  I  do  not  now  recall. 
All  have  been  created  by  statutes  that  are  in  full  force  and 
effect,  with  not  only  their  long  list  of  high  salaried  members, 
but  also  with  their  almost  unending  payroll  of  subordinates. 
They  all  hold  their  positions  under  the  authority  or  super- 
vision of  the  Governor,  not,  of  course,  for  the  purpose  of 
creating  a  political  machine,  as  has  been  charged,  but  because 
the  people,  who  are  supposed  to  be  capable,  on  the  one  hand, 
of  enacting  intelligently  the  most  important  and  complicated 
legislation,  are  yet,  on  the  other  hand,  according  to  some  of 
the  propositions  advanced,  incapable  of  electing,  as  hereto- 
fore, our  Road  Supervisors,  our  Tax  Assessors,  and  our 
District  School  Directors,  all  of  whom,  under  this  new  order 
of  things,  must  be  appointed  by  the  Governor,  or  by  those 
whom  he  appoints,  or  by  somebody  else. 

All  of  these  Boards  and  Commissions  and  Bureaus  have 
important  duties  to  perform,  but  there  was  a  time  when  we 
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got  along  without  their  help  and  with  quite  as  satisfactory  re- 
sults as  those  we  have  today ;  and  much  more  economically. 

For  some  reason  the  tax  rate  for  State  purposes  has  almost 
doubled  as  compared  with  what  it  was  only  recently;  largely 
due,  as  it  has  been  stated  upon  apparently  good  authority,  to 
the  fact  that  appropriations  are  made  for  the  work  of  these 
several  Boards  and  agencies  in  lump  sums  to  be  distributed  as 
they  may  respectively  decide,  instead  of  item  by  item,  as  was 
the  practice  in  that  elder  time,  from  which  it  appears  to  be 
the  chief  labor  of  the  so-called  progressive  spirit  of  today  to 
carry  us  as  far  as  possible. 

If  there  were  nothing  more  to  be  said  against  this  innova- 
tion than  the  increased  expenses  of  our  Government  on  ac- 
count of  it,  it  would  be  sufficient  to  admonish  us  to  make 
haste  slowly  in  the  creation  of  any  more  commissions  or 
boards,  or  bureaus;  but  there  is  more  than  the  increased  ex- 
pense to  be  urged  in  objection. 

In  this  way  the  functions  of  Government  have  been  so 
multiplied,  and  thousands  of  minor  officials  have  been  so  in- 
truded into  the  affairs  of  the  people,  that  freedom  of  action 
has  been  almost  lost,  and  it  is  no  uncommon  thing  to  hear 
of  the  most  law  abiding  of  our  citizens  finding  themselves  en- 
snared in  the  meshes  of  laws,  of  the  existence  of  which  they 
had  no  knowledge  until  charged  with  their  violation. 

It  would  be  fortunate  if  a  halt  could  be  called  upon  this 
practice  of  multiplying  laws  for  the  regulations  of  the  minor 
details  of  life,  and  business.  But  the  spirit  that  prompts  such 
legislation  is  not  content  to  deal  with  Statutes.  It  seeks  to 
lay  hold  upon  the  permanent  pillars  of  our  Institutions. 

Our  Constitutions,  State  and  National,  which  were  by  our 
fathers  properly  confined  to  broad  declarations  of  principle 
to  guide  us  in  legislation  are  being  re-written,  not  in  concise 
language  expressing  basic  ideas,  as  Constitutions  should  be 
written,  but  practically  in  statutory  form,  with  tedious  speci- 
fications and  details  that  deter  and  hinder  appropriate  legis- 
lation on  the  one  hand,  and  on  the  other  hand  are  tending 
to  revolutionize  and  destroy  representative  government,  and 
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thus  carry  us  backward  to  the  failures  of  the  pure  Democra- 
cies of  antiquity. 

All  this  has  been  done  under  a  pretense  of  progress. 

No  one  would  knowingly  oppose  the  upward  and  forward 
inarch  of  mankind,  but  "as  all  that  glitters  is  not  gold",  so, 
too,  mere  movement  is  not  necessarily  progress.  It  depends 
upon  the  further  question  in  which  direction  are  you  going, 
backward  or  forward?  Going  backward  can  not  be  going 
forward;  neither  can  it  be  progress;  but  especially  in  our  case 
it  is  only  folly  and  a  crime  against  good  government. 

Many  of  these  so-called  reforms  have  been  fastened  upon 
us  in  Ohio.  Here,  as  elsewhere,  they  are  proving  irksome, 
troublesome,  inefficient,  and  in  many  respects  wholly  unneces- 
sary. 

It  is  some  satisfaction  to  be  able  to  recall  that  all  this  work- 
has  been  done  by  a  small  minority  of  the  qualified  electors  of 
our   State. 

It  was  by  a  small  minority  that  our  late  Constitutional  Con- 
vention was  authorized;  and  by  a  small  minority  that  its 
work  was  adopted.  Minority  Rule  is  rarely  satisfactory.  It 
is  always  un-American ;  but  there  is  always  one  consolation 
with  respect  to  it,  and  that  is,  that  when  the  majority  become 
aroused  they  can  undo  what  has  been  done. 

It  is  to  be  hoped  that  in  time  the  majority  of  the  people  of 
Ohio  will  realize  what  their  neglect  has  permitted,  and  that 
as  a  result,  in  the  discharge  of  their  duties  of  citizenship,  they 
will  restore  to  us,  without  blot  or  blemish,  the  government 
which  our  fathers  gave  us,  and  which  experience  has  proved 
to  be  the  most  successful  free,  popular  government  the  world 
has  ever  known. 

EXECUTIVE   ENCROACHMENT. 

But  there  is  more  to  be  noticed  and  criticised  in  the  tend- 
ency of  the  times  than  this  undue  attempt  to  enact  a  statute 
for  each  specific  complaint  some  one  may  happen  to  make : 
more    than    the    creation    of    Commissions,    and    Boards    and 
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Bureaus,  almost  without  limit,  to  execute  such  laws;  and 
more  than  the  increase  of  taxation  to  support  and  enforce 
such  measures  and  such  agencies.  I  refer  particularly  to 
executive  encroachment  upon  the  legislative  department  of  our 
Government. 

Our  several  departments  were  intended  to  be  separate,  inde- 
pendent and  co-ordinate.  Neither  has  a  right  to  infringe 
upon  the  scope  of  duty  and  authority  of  either  of  the  others. 
The  legislative  bodies  are  supposed  to  directly  represent  the 
people,  and  to  put  into  the  form  of  law  whatever  they,  as  the 
people's  representatives,  may  approve.  The  judiciary  is  the 
independent  interpreter  of  the  laws,  constitutional  and  stat- 
utory, that  the  people  may  make,  and  as  such  the  protector 
of  the  people's  rights.  The  primary  purpose  of  the  executive 
is  to  execute  and  enforce  the  laws  the  people,  through  their 
representatives  may  enact.  The  Executive  has  the  additional 
right  and  privilege  of  recommending  from  time  to  time  such 
legislation  as  he  may  deem  appropriate  and  for  the  best  inter- 
ests of  the  people,  and  he  has  the  additional  right  and  duty 
of  vetoing  such  legislation  as  he  does  not  approve;  but  with 
the  sole  exception  of  recommendation  and  veto,  he  has  no 
power  except  only  to  execute. 

He  is  in  no  sense  whatever  a  Ruler  and  has  no  right  or 
authority  to  use  patronage,  either  to  bestow  it  or  to  deny  it, 
for  the  purpose  of  enforcing  legislative  action  that  he  may 
desire,  or  to  prevent  action  he  does  not  approve. 

During  the  recent  years,  however,  the  practice  has  grown 
of  the  President  and  the  Governor  bringing  forward  legis- 
lative propositions  which  they  not  only  recommend,  but  de- 
mand, and  of  which  they  actively  try  to  force  the  enact- 
ment. In  this  behalf  there  has  been  a  use  and  a  misuse  of 
the  power  of  patronage,  and  the  exercise  of  the  executive 
influence,  never  practiced  in  the  earlier  day  of  the  Republic, 
or  of  this  Commonwealth,  which  has  been  acquiesced  in  be- 
cause "no  harm  was  done." 

I  do  not  speak  of  this  in  any  partisan  way  because  the 
practice  has  been  resorted  to  by  the  Executives  of  both  par- 
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ties;  but  it  needs  no  argument  to  support  the  proposition  that 
such  action  is  dangerous  and  inconsistent  with  the  theory  of 
our  Government. 

President  Roosevelt,  President  Taft,  and  President  Wilson 
have  all  resorted  with  good  intentions,  of  course,  to  this 
practice. 

THE   PANAMA   CANAL. 

1  mention  this  because  just  now  it  is  being  announced  in 
the  newspapers,  in  telegrams  from  Washington,  that  the  Presi- 
dent has  decided  that  the  Act  passed  by  the  last  Congress, 
discriminating  in  favor  of  American  vessels  engaged  in  the 
coast-wise  trade,  with  respect  to  tolls  to  be  collected  for  pass- 
ing through  the  Panama  Canal,  must  be  repealed,  on  the 
ground  that  it  is  inconsistent  with  the  provisions  of  the 
Treaty  with  Great  Britain,  under  which  that  Canal  was  con- 
structed. Judging  by  what  President  Wilson  did  to  secure 
the  enactment  of  a  tariff  law,  in  accordance  with  his  ideas, 
and  a  currency  act  satisfactory  to  himself  it  may  be  feared, 
if  not  presumed,  that  in  like  manner  he  will  undertake  to 
force  this  legislation. 

I  had  something  to  do  with  the  ratification  of  the  Hay- 
Pauncefote  Treaty.  I  know  that,  so  far  as  some  of  the  Sen- 
ators were  concerned,  it  was  never  intended  that  the  United 
States  should  be  deprived  by  any  of  its  provisions  of  the 
right  and  power  to  discriminate  in  the  matter  of  tolls  in  favor 
of  American  vessels,  if  we  should  at  any  time  desire  to  do  so ; 
either  those  engaged  in  the  coast-wise  trade  or  those  engaged 
in  foreign  commerce ;  for  the  "equality"  provision  does  not 
apply  to  the  United  States,  and  therefore  not  to  our  vessels 
of  any  class,  either  domestic,  foreign  or  war;  and  I  am  clear 
in  my  recollection  that  a  majority  of  the  Senators,  who 
ratified  that  treaty  at  that  time,  shared  this  view. 

Without  regard  to  what  individual  Senators  may  have 
thought,  and  looking  only  to  a  proper  construction  of  the 
language  employed  in  the  Treaty,  President  Taft  was  right 
when  he  concluded  that,  as  a  question  of  power,  the  United 
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States  Government  had  an  unquestioned  right,  under  the 
Treaty,  to  make  the  discrimination  with  respect  to  our  vessels 
engaged  in  our  coast-wise  trade,  that  was  made  by  the  act 
President  Wilson  is  asking  Congress  to  repeal,  and  that  there 
was  no  violation  whatever  of  our  Treaty  stipulation  in  mak- 
ing such  discrimination. 

The  basis  of  the  claim  that  we  have  no  right  to  discriminate 
in  favor  of  our  own  vessels  is  the  provision  found  in  the 
third  article  of  the  treaty  that  the  canal  shall  be  open  to  the 
"vessels  of  commerce  and  war  of  all  nations  observing  the 
rules"  which  we  are  to  prescribe  for  the  government  of  the 
canal  "on  terms  of  entire  equality,"  etc. 

If  this  were  all  that  is  found  in  the  Treaty  applicable  to 
the  question  there  would  not,  of  course,  be  any  room  for 
argument.  The  British  claim  that  we  had  cut  ourselves  off 
from  power  to  discriminate  with  respect  to  our  own  Canal 
would  be  conclusive;  but  happily  there  are  other  provisions 
of  this  same  article  that  must  be  considered  in  this  connection. 

In  the  first  place,  it  is  provided  that  the  United  States  Gov- 
ernment, constructing  the  canal  at  its  cost,  "should  have  and 
enjoy,"  subject  to  the  provisions  of  the  Treaty,  "all  the  rights 
incident  to  such  construction,  as  well  as  the  exclusive  right 
of  providing  for  the  regulation  and  management  of  the 
canal".  If  this  means  anything  at  all  it  means  that  we,  build- 
ing the  canal  and  paying  for  the  canal  without  any  co-part- 
nership with  anybody  and  without  any  help  from  anybody, 
were  to  have  all  the  rights  incident  to  ownership,  which  would 
include  the  right  to  make  such  use  of  the  canal  as  we  might 
see  fit,  unless  by  some  other  provision  we  deprived  ourselves 
of  that  right.     There  is  no  other  such  restrictive  provision. 

But  it  is  further  provided  in  the  same  article  that  "the  canal 
shall  never  be  blockaded,  nor  shall  any  right  of  war  be  exer- 
cised, nor  shall  any  act  of  hostility  be  committed  within  it." 

If  we  are  prohibited  from  discriminating  as  to  tolls,  we  are 
also,  of  necessity,  prohibited  by  this  provision  from  blockading 
the  canal  or  exercising  any  right  of  war  or  any  act  of  hos- 
tility in  the  canal;    and  this  is  technically  true,  although  our 
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enemy,  in  case  of  war,  might  seek  to  fight  us  there  and  even 
to  destroy  the  canal. 

But  it  is  still  further  provided  in  this  same  article  that 
"vessels  of  war  of  a  belligerent  shall  not  revictual  nor  take 
any  stores  in  the  canal  except  so  far  as  may  be  strictly 
necessary."  If  we  should  get  into  a  war  with  Japan  or  Ger- 
many or  any  other  nation  except  Great  Britain,  we  would 
find  ourselves  prohibited  by  this  provision,  if  the  contention 
be  true  that  we  are  included  among  the  "all  nations." 
and  that  we  have  no  power  to  favor  our  own  vessels,  from 
taking  on  food  supplies  or  stores  of  any  kind  in  the  canal. 

It  is  also  further  provided  in  this  same  article  that  "no 
belligerent  shall  embark  or  disembark  troops,  munitions  of 
war,  or  warlike  materials  in  the  canal." 

This  would  prohibit  us  from  supplying  the  fortifications 
which  we  are  now  placing  there  with  ammunition  and  guns 
to  be  used  in  the  protection  of  our  property  against  a  nation, 
other  than  Great  Britain,  with  whom  we  might  engage  in  war. 
I  say  "other  than  Great  Britain"  because  Great  Britain  is  the 
only  party  with  us  to  the  treaty  and  in  case  of  war  with  her 
the  treaty  would  be  suspended  during  the  war.  But  it  would 
not  be  suspended  if  we  should  be  at  war  with  Japan,  Germany, 
France  or  any  other  nation. 

It  is  further  provided  in  this  same  article  that  all  these  pro- 
visions "shall  apply  to  waters  adjacent  to  the  canal,  within 
three  marine  miles  of  either  end,"  and  that  "vessels  of  war 
of  a  belligerent  shall  not  remain  in  such  waters  longer  than 
24  hours  at  any  one  time,"  etc. 

In  short,  if  the  contention  be  true  that  we  have  deprived 
ourselves  of  the  power  to  discriminate  in  favor  of  our  ships 
as  to  tolls,  we  have  also  deprived  ourselves  of  the  right  in  time 
of  war  with  any  nation  on  earth,  except  only  Great  Britain, 
to  maintain  our  forts  and  supply  them  with  ammunition  and 
guns  or  to  commit  any  act  of  hostility  or  act  of  war  within 
the  canal  or  to  allow  one  of  our  warships  to  remain  within 
the  contiguous  waters  at  either  terminus  of  the  canal  longer 
than  24  hours. 

Carried  to  its  logical  and  ultimate  result,  a  violation  by 
us  of  any  of  these  prohibitions  or  restrictions  would  forfeit 
our  right  to  use  the  canal  on  any  terms  whatever. 
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The  result  would  be  that  at  a  cost  of  more  than  tour 
hundred  millions  of  dollars,  without  any  help  from  anybody, 
and  without  any  co-partnership  with  anybody,  we  have  con- 
structed this  great  work  and  bound  ourselves  to  forever 
maintain  and  operate  it,  at  our  sole  expense,  without  any 
right  or  power  to  show  the  slightest  favor  to  any  of  our 
vessels  of  war  or  commerce,  either  coast-wise  or  of  foreign 
commerce. 

Stated  in  another  way  we  are  to  be  the  sole  bearers  of  the 
great  burdens  that  must  be  borne  without  any  benefit  that 
does  not  accrue  to  every  other  nation,  whose  vessels. may  have 
occasion  to  use  the  canal. 

In  all  this  I  am  speaking  of  the  question  of  "power"  and 
not  the  question  of  ''policy."  It  may  be  wise  for  us,  as  a 
mere  matter  of  policy,  to  practice  such  altruism.  But  the 
treaty  does  not  require  it,  and  it  would  be  most  unwise  to 
concede  it. 

All  these  provisions  are  natural  and  proper  when  applied 
to  nations  that  are  not  parties  to  the  Treaty  and  have  no 
interest  in  the  canal  except  such  as  we  allow,  and  no  respon- 
sibility or  expense  on  account  of  the  maintenance  or  opera- 
tion of  the  canal,  but  they  are  little  short  of  imbecilic  if 
applied  to  the  United  States.  I  do  not  believe  any  Senator 
who  voted  to  ratify  the  Treaty  had  any  such  understanding 
of  the  language  employed.  T  know  I  did  not.  In  addition 
I  have  a  personal  recollection  with  respect  to  this  matter  that 
confirms  the  construction  for  which  I  contend. 

As  an  evidence  that  I  am  not  speaking  in  any  partisan  way 
simply  that  I  may  oppose  the  view  now  taken  by  President 
Wilson,  I  take  the  liberty  of  stating  that  as  long  ago  as 
August  4,  1912,  I  had  occasion  to  write  a  letter  on  this  subject 
in  which,  although  there  somewhat  imperfectly  stated,  I  ex- 
pressed the  same  general  views  and  the  same  conclusions  I 
am  now  announcing. 

There  was  the  same  kind  of  objection  when  our  government 
determined  to  fortify  the  Canal,  but  that  objection  was  so 
completely  answered   upon   not   only   reason   and   the   record, 
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but  also,  out  of  the  mouths  of  official  representatives  of  Great 
Britain  that  our  contention  was  finally  established. 

To  have  conceded  then  that  we  were  wrong,  for  the  sake 
of  avoiding  controversy,  would  have  been  a  surrender,  if  not 
a  betrayal  of  the  rights  of  the  United  States. 

To  yield  to  the  objection  now  made  will  be  equally  a  sur- 
render, if  not  betrayal  of  most  important  rights. 

At  the  expense  of  repeating;  the  Panama  Canal  was  con- 
structed by  the  United  States  without  co-partnership  with 
anybody,  and  primarily  in  the  interest  of  the  United  States 
having  regard  to  both  our  National  defense  and  our  National 
Commerce. 

Whether  it  be  good  policy  or  bad  policy  to  now  assert  our 
right  to  discriminate  in  favor  of  our  own  shipping  may  be  a 
debatable  question,  but  the  right  having  been  asserted  should 
not  be  abandoned. 

I  sincerely  hope,  therefore,  that  President  Wilson  will  not 
undertake  to  use  the  influence  of  his  great  office  in  any  way, 
except  by  recommendation,  to  secure  the  repeal  of  a  law, 
which  in  my  judgment,  was  clearly  within  the  right  of  Con- 
gress to  enact  without  any  violation  of  any  treaty  or  other 
obligation. 

This  is  not  a  partisan  question.  Nothing  connected  with 
the  construction  of  the  Panama  Canal  has  been  partisan. 
Democrats  and  Republicans  alike  supported  the  Treaty  that 
was  finally  enacted  before  the  Canal  was  authorized;  and 
Democrats  and  Republicans  alike  participated  in  the  legis- 
lation necessary  to  carry  out  that  great  work ;  and  Demo- 
crats and  Republicans  alike,  forgetting  party  divisions  and 
remembering  only  the  interest  of  America,  should  stand 
together  for  the  preservation  of  our  right  to  carry  out  the 
great  purpose  of  constructing  and  so  operating  the  Canal  as 
to  promote  American  Interests  of  every  kind  and  nature. 

If  the  representatives  of  the  people  are  allowed  to  act  upon 
their  own  judgment,  and  are  not  overslaughed  by  executive 
influence  their  action  will  be  accepted  without  complaint;  but 
if  on  the  contrary,   they  be  driven  to   deny  our  control  of 
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the  canal  to  the  extent  involved  in  the  question  now  raised 
an  injury  will  result  that  it  would  be  hard  to  overestimate, 
and  permanent  acquiescence  need  not  be  expected. 

Congress  should  treat  the  recommendation  of  the  Presi- 
dent with  regard  to  this  matter  as,  according  to  the  theory 
of  our  government,  it  should  treat  every  other  recommenda- 
tion made  by  our  Chief  executive — with  the  highest  respect 
and  most  careful  consideration,  but,  nevertheless,  Congress 
should  remember  that  Presidents  are  not  always  right ;  they 
sometimes  make  mistakes.  It  should,  therefore,  feel  free 
to  discharge  its  responsibilities  according  to  its  own  judg- 
ment, and  if  it  shall  find,  as  I  am  sure  it  can  and  should 
that  the  Act  complained  of  was  within  the  power  reserved 
to  our  government,  it  should  not  sacrifice  or  compromise 
that  power.  They  should  in  such  event  unhesitatingly 
refuse  to  comply  with  the  President's  recommendation  as 
other  Congresses  have  refused  to  follow  Presidential  recom- 
mendations in  hundreds  of  other  cases. 

Thus  our  rights  will  be  maintained  and  the  wisdom  of 
our  fathers  in  providing  the  checks  and .  balances  that  dis- 
tinguish our  form  of  Government  will  have  another  vindi- 

* 
cation  of  the  most  important  character  and  the  most  strik- 
ing value. 
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APPENDIX 


IIAY-PAUNCEFOTE  TREATY. 

The  United  States  of  America  and  His  Majesty  Edward  the  Seventh 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  and  Emperor  of  India,  being  desirous 
to  facilitate  the  construction  of  a  ship  canal  to  connect  the  Atlantic  and 
Pacific  Oceans,  by  whatever  route  may  be  considered  expedient,  and  to 
that  end  to  remove  any  objection  which  may  arise  out  of  the  Convention 
of  the  19th  April,  1850,  commonly  called  the  Clayton-Bulwer  Treaty,  to 
the  construction  of  such  canal  under  the  auspices  of  the  Government  of 
the  United  States,  without  impairing  the  "general  principle"  of  neutraliza- 
tion established  in  Article  VIII  of  that  Convention,  have  for  that  purpose 
appointed  as  their  Plenipotentiaries : 

The  President  of  the  United  States,  John  Hay,  Secretary  of  State  of 
the  United  States  of  America ; 

And  His  Majesty  Edward  the  Seventh,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  the  Seas, 
King,  and  Emperor  of  India,  the  Right  Honourable  Lord  Pauncefote, 
G.  C.  B.,  G.  C.  M.  G.,  His  Majesty's  Ambassador  Extraordinary  and 
Plenipotentiary  to  the  United  States ; 

Who,  having  communicated  to  each  other  their  full  powers,  which  were 
found  to  be  in  <\\\e  and  proper  form,  have  agreed  upon  the  following 
Articles :  • 

Article  I. 

The  high  contracting  parties  agree  that  the  present  treaty  shall  supersede 
the  aforementioned  convention  of  the  19th  April,  1850. 


Article  II. 

It  is  agreed  that  the  canal  may  be  constructed  under  the  auspices  of 
the  Government  of  the  United  States  either  directly  at  its  own  cost,  or 
by  gift  or  loan  of  money  to  individuals  or  corporations,  or  through  sub- 
scription to  or  purchase  of  stock  or  shares,  and  that,  subject  to  the 
provisions  of  the  present  treaty,  the  said  Government  shall  have  and 
enjoy  all  the  rights  incident  to  such  construction,  as  well  as  the  exclusive 
right  of  providing  for  the  regulation  and  management  of  the  canal. 

Article  III. 

The  United  States  adopts,  as  the  basis  of  the  neutralization  of  such 
ship  canal,  the  following  rules,  substantially  as  embodied  in  the  Con- 
vention of  Constantinople,  signed  the  28th  October,  1888,  for  the  free 
navigation  of  the  Suez  Canal,  that  is  to  say : 

1.  The  canal  shall  be  free  and  open  to  the  vessels  of  commerce  and 
of  war  of  all  nations  observing  these  Rules,  on   terms  of  entire  equality, 
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so  that  there  shall  be  no  discrimination  against  any  such  nation,  or  its 
citizens  or  subjects,  in  respect  of  the  conditions  or  charges  of  traffic  in- 
otherwise.  Such  conditions  and  charges  of  traffic  shall  be  just  and 
equitable. 

The  canal  shall  never  be  blockaded,  nor  shall  any  right  of  war  be 
exercised  nor  any  act  of  hostility  be  committed  within  it.  Tthe  United 
States,  however,  shall  be  at  liberty  to  maintain  such  military  police  along 
the  canal  as  may  be  necessary  to  protect  it  against  lawlessness  and  disorder. 

3.  Vessels  of  war  of  a  belligerent  shall  not  revictual  nor  take  any 
stores  in  the  canal  except  so  far  as  may  be  strictly  necessary;  and  the 
transit  of  such  vessels  through  the  canal  shall  be  effected  with  the  least 
possible  delay  in  accordance  with  the  Regulations  in  force,  and  with  only 
such  intermission  as  may  result  from  the  necessities  of  the  service. 

Prizes  shall  be  in  all  respects  subject  to  the  same  rules  as  vessels  of 
war  of  the  belligerents. 

4.  No  belligerent  shall  embark  or  disembark  troops,  munitions  of  war, 
or  warlike  materials  in  the  canal,  except  in  case  of  accidental  hindrance 
of  the  transit,  and  in  such  case  the  transit  shall  be  resumed  with  all 
possible  dispatch. 

5.  The  provisions  of  this  article  shall  apply  to  waters  adjacent  to  the 
canal,  within  three  marine  miles  of  either  end.  Vessels  of  war  of  a  bel- 
ligerent shall  not  remain  in  such  waters  longer  than  twenty-four  hours 
at  any  one  time,  except  in  case  of  distress,  and  in  such  case  shall  depart 
as  soon  as  possible;  but  a  vessel  of  war  of  one  belligerent  shall  not 
depart  within  twenty-four  hours  from  the  departure  of  a  vessel  of  war 
of  the  other  belligerent. 

6.  The  plant,  establishments,  buildings,  and  all  works  necessary  to 
the  construction,  maintenance,  and  operation  of  the  canal  shall  be  deemed 
to  be  part  thereof,  for  the  purposes  of  this  treaty,  and  in  time  of  war, 
as  in  time  of  peace,  shall  enjoy  complete  immunity  from  attack  or  injury 
by  belligerents,  and  from  acts  calculated  to  impair  their  usefulness  as 
part  of  the  canal. 

Article  IV. 

It  is  agreed  that  no  change  of  territorial  sovereignty  or  of  interna- 
tional relations  of  the  country  or  countries  traversed  by  the  before-men- 
tioned canal  shall  affect  the  general  principle  of  neutralization  or  the 
obligation  of  the  high  high  contracting  parties  under  the  present  treaty. 

Article  V. 

The  present  treaty  shall  be  ratified  by  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate  thereof,  and 
by  His  Britannic  Majesty;  and  the  ratifications  shall  be  exchanged  at 
Washington  or  at  London  at  the  earliest  possible  time  within  six  months 
from  the  date  hereof. 

In  faith  whereof  the  respective  plenipotentiaries  have  signed  this  treaty 
and  hereunto  affixed  their  seals. 

Done  in  duplicate  at  Washington,  the  18th  day  of  November,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  one. 

John  Hay.       [seal.] 
Pauncefote.     [seal.] 
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THE  POWER  OF  THE  UNITED  STATES  TO  DISCRIMINATE  IN 

FAVOR  OF  AMERICAN  VESSELS  IN  THE  COLLECTION 

OF  TOLLS  FOR  PASSING  THROUGH  THE 

PANAMA  CANAL. 

LETTER   FROM 

Hon.  J.  B.  Foraker 

to 

Mr.  S.  L.  Latshaw,  of  Toledo,  Ohio. 

(As  published  in  the  Toledo  Times  of  August  13,  1912.) 

Editor  of  the  Times: 

Being  interested  in  the  question  of  allowing  American  vessels  to  pass 
through  the  Panama  Canal  free,  I  wrote  former  Senator  J.  B.  Foraker  for 
his  opinion.  His  reply  has  just  been  received,  and  I  believe  it  is  of  sufficient 
interest  to  Times  readers  to  be  printed. — S.  L.  Latshaw,  2801  Monroe  St. 

The  following  is  a  letter  from  Mr.  Foraker: 

South  Poland,  Me.,  August  4,  1912. 

Mr.  S.  L.  Latshaw, 
Toledo,  Ohio. 

Dear  Sir : — Your  letter  of  July  23d,  asking  for  my  opinion  as  to  the 
power  of  the  United  States  to  discriminate  as  to  tolls  in  favor  of  vessels 
belonging  to  our  citizens,  passing  through  the  Panama  Canal,  has  reached 
me  here. 

That  question  is  now  being  debated  in  the  United  States  Senate.  The 
newspaper  reports  of  the  speeches  that  have  been  made  are  rather  meager, 
and  I  have  no  documents  to  which  I  can  refer  to  refresh  my  recollection 
as  to  many  important  facts. 

I  hesitate,  in  view  of  these  conditions,  to  take  exception  to  anything 
so  able  a  lawyer  and  Senator  as  Mr.  Root  has  seen  fit  to  say,  but  I  am 
quite  sure  he  has  taken  a  widely  different  view  of  the  effect  of  the  language 
employed  in  the  Hay-Pauncefote  treaty  from  that  which  should  have  been 
given  it.  The  language  referred  to  is  the  provision  that  the  vessels  of 
commerce  and  of  war  of  all  nations  shall  have  a  right  to  use  the  canal  on 
terms  of  equality. 

Of  course,  if  this  language  stood  alone,  it  would  admit  of  the  con- 
struction Great  Britain  has  put  on  it  in  making  the  contention  she  is  now 
making,  and  Mr.  Root  would  be  right  in  taking  the  position  I  understand 
he  has  taken ;  but  this  language  does  not  stand  alone.  Taking  into  con- 
sideration the  context,  it  seems  perfectly  clear  to  me  now,  as  it  did  when 
I  voted  to  ratify  the  treaty,  that  this  restriction  and  others  of  a  similar 
character  found  in  that  treaty  did  not  apply  to  the  United  States,  because 
the  United  States  was  to  be  the  owner  of  the  canal  and  was  proposing 
to  build  it  with  our  own  money,  without  any  help  from  anybody,  and 
because  all  obligations  of  a  co-partnership  character  created  by  the  Clayton- 
Buhver  treaty  had  been  abrogated  by  the  abrogation  of  that  treaty,  and 
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because  it  would  be  absurd  to  apply  to  the  United  States  a  number  of 
the  restrictions  to  which  I  refer,  all  of  which  would  be  applicable  to  the 
United  States,  if  the  one  relied  upon  by  Great  Britain  be  applicable. 

For  instance,  one  of  the  provisions  is:  That  a  warship  of  a  belligerent 
shall  not  remain  in  the  waters  contiguous  to  either  terminus  of  the  canal 
longer  than  twenty-four  hours.  I  am  not  quoting  the  language,  but  only 
the  effect  of  it. 

It  would  certainly  be  absurd  to  apply  this  provision  to  the  United 
States,  since  the  result  might  be  that  one  of  our  battleships  passing  from 
one  coast  to  the  other  would  have  not  only  to  hurry  through  the  canal 
to  the  waters  contiguous,  but  also  emerge  therefrom  within  the  limited 
time  mentioned,  although  there  might  be  a  half-dozen  warships  of  the 
enemy  lying  in  wait  to  capture  or  destroy  her  the  moment  she  made  her 
appearance.  According  to  my  recollection  this  very  question  (of  right  to 
discriminate  in  favor  of  our  own  ships)  was  raised  by  an  amendment 
offered  to  the  treaty,  which  amendment  was  voted  down  overwhelmingly, 
because  it  was  thought  unnecessary  to  specify  that  a  provision  of  such  a 
character  did  not  apply  to  us  who  were  building  the  canal,  and  were  to 
have  with  respect  to  it  the  usual  rights  of  ownership  and  all  the  rights 
of  regulation.* 

Without  going  over  everything  in  tedious  detail,  there  are  other  restric- 
tions found  in  the  treaty  to  support  this  view,  along  with  a  general  but 
specific  provision,  as  just  indicated,  that  our  government  shall  have  all 
the  rights  incidental  to  the  construction  and  ownership  of  the  canal,  as 
well  as  the  exclusive  right  of  providing  for  its  regulation  and  management. 

The  provisions  giving  rise  to  this  contention  were  adopted  from  the 
convention  of  Constantinople,  providing  for  the  neutralization  of  the 
Suez  Canal.  The  Suez  Canal  was  constructed  and  is  owned  by  a  private 
corporation,  although  Great  Britain  controls  it  by  ownership  of  a  majority 
of  its  stock. 

The  restrictions  under  consideration  now  were  never  regarded  as 
applicable  to  the  Suez  Canal  Company.  Of  course,  that  company  is  not 
a  nation  and  does  not  own  any  ships  of  war,  although  it  may  own  vessels 
of  commerce,  but  the  reason  these  restrictions  were  never  held  applicable 
to  the  Suez  Canal  Company  were  not  because  it  lacked  ownership  of 
vessels  of  war  or  vessels  of  commerce,  but  only  because  it  would  be  in- 
consistent with  the  rights  of  ownership  to  give  that  convention  any  such 
construction.  The  United  States  holds  the  same  relation  to  the  stipula- 
tions under  consideration  that  the  Suez  Canal  Company  holds  to  the 
same  stipulation  in  the  Constantinople  convention. 

The  subject  is  one  of  great  importance.  It  was  necessary  that  it  should 
be  considered  by  the  Senate  in  executive  session,  where  no  record  is 
made  or  kept  of  the  debates  that  are  held.  For  that  reason  everyone  who 
participated  in  those  debates  must  rely  upon  his  own  recollection  as  to 
what  occurred,  and  must  submit  to  the  rules  that  govern  the  construction 
of  legal  documents  as  to  what  is  approved. 

According  to  both  of  these  guides,  I  am  clearly  of  the  opinion  that 
whatever  may  be  a  wise  policy,  about  which  I  have  no  occasion  to  speak 
in  answering  your  letter,  there  can  not  be  any  question  about  the  power 
of  our  government  to  discriminate  as  to  tolls  in  favor  of  the  American 
owned  ships  passing  through  the  Panama  Canal,  and  I  should  regard  it 
as  a  great  misfortune,  if  our  government  should  hesitate  to  stand  firmly 
and  uncompromisingly  by  this  proposition. 

If  our  government  does  not  have  this  right,  but  is  under  obligation  to 
give  to  our  ships  only  such  rights  and  privileges  as  she  gives  to  all  others, 
then  surely  it  is  in  order  to  ask  what  we  are  building  the  canal  for?  Is  it 
possible  that  we  are  spending  three  or  four  hundred  millions  of  dollars, 


*And  for  the  further  reason  that  to  exempt  one  class  of  ships  would 
imply  that  other  classes  were  not  exempt. 
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and  obligating  ourselves  to  fortify,  and  maintain  in  successful  operation, 
this  majestic  work  after  it  has  been  completed,  without  any  special 
advantage  to  ourselves,  but  merely  for  the  common  benefit  of  all  the 
sea-going  nations  of  the  world,  among  which  nations  we  are  one  of  the 
least?  There  is  a  preposterous  absurdity  in  such  a  conclusion,  and  I 
should  feel  deeply  mortified  to  think  that  I  had  favored  and  supported  a 
measure  that  was  capable  of  such  a  construction. 

I  would  be  glad  to  say  much  more  that  comes  to  mind  in  answering 
your  polite  inquiry,  but  I  feel  I  have  said  enough  to  satisfy  you  as  to  the 
opinions  I  entertain,  and  to  give  you  the  grounds  upon  which  they  rest. 
To  deal  with  the  subject  fully  would  require  me  to  go  far  beyond  the 
limitations  of  a  letter. 

I  think  it  well  to  add,  however,  that  we  are  not,  in  my  opinion,  bound 
by  any  treaty  to  arbitrate  any  such  question  at  the  Hague  or  elsewhere. 
All  such  questions  are  specifically  excepted  from  the  general  operation  of 
all  our  compulsory  treaties  of  arbitration. 

Yours  very  truly,  J.  B.  Foraker. 


32 


SPEECH 


OF 


Hon.  J.  B.  Foraker 

AT 

"Get  Together"  Republican  Meeting 

IN 

Memorial  Hall,  Columbus,  Ohio 
February  26,  1914 


Mr.    Chairman,   Fellow   Republicans  : 

I  am  sorry  Mr.  Daugherty  did  not  see  fit  to  address  you 
at  length.  I  would  rather  hear  a  speech  from  him  than 
make  one  myself.  Among  other  reasons  for  this  feeling  is 
the  fact  that  Senator  Borah  has  made  so  good  a  speech  that 
I  can  not  help  feeling  that  perhaps  the  best  thing  that  could 
happen  would  be  to  let  this  great  audience  be  dismissed,  with 
the  impression  on  your  minds  undisturbed  by  anything  I 
or  anybody  else  may  say,  that  I  know  he  has  put  there;  and 
when  I  say  that  I  do  not  mean  to  have  you  understand  that 
I  fully  agree  with  everything  he  has  said. 

This  is  no  time  for  the  airing  of  differences,  but  I  think  I 
should  say  in  answer  to  what  he  has  said  about  Woman 
Suffrage  that  it  will,  in  my  opinion,  be  time  enough  to 
consider  that  when  all  men  who  are  now  entitled  to  exercise 
the  right  of  suffrage  are  protected  in  that  right.     (Applause.) 


There  are  thousands  and  tens  of  thousands  of  colored 
Republicans  in  the  Southern  States  entitled  under  the  Con- 
stitution and  the  laws  of  the  land,  State  and  National,  to 
cast  a  ballot,  who  are  prohibited  by  Southern  Democrats 
from  going  near  the  ballot  box  on  election  day;  and  there 
is  no  earnest  protest  or  effort  on  the  part  of  the  Republican 
Party,  or  anybody  else,  to  protect  them  in  their  rights  by 
breaking  up  this  criminal  practice. 

Until  something  effective  has  been  done  to  remedy  this 
great  wrong  I  am  not  in  favor  of  extending  the  right  of 
suffrage  even  to  our  beloved  women. 

In  the  meanwhile  the  Republican  Party  is  big  enough  and 
broad  enough  and  generous  enough  to  allow  individual  Re- 
publicans to  differ  about  matters  that  are  not  in  issue. 
(Applause.) 

When  the  time  comes  for  considering  that  question  there 
are  other  reasons  I  would  mention  why  I  do  not  favor  the 
proposition;  but  the  one  reason  mentioned  is  enough  for 
the  present. 

I  congratulate  you  upon  the  success  of  this  occasion.  It  is 
conclusive  evidence  that  the  Republican  Party  of  Ohio  is 
not  dead,  nor  in  any  danger  of  dying.  (Applause.)  It  is 
not  only  a  great  meeting,  but  it  is  an  enthusiastic  meeting. 
It  bears  all  the  evidences  of  a  determination  to  redeem  the 
State  from  Democracy  this  year,  and  to  redeem  the  Nation 
from  Democratic  control  in  1916.     (Applause.) 

Before  I  say  anything  else  I  think  I  should  both  congratu- 
late and  commiserate  Senator  Massie  on  account  of  his 
very  fine  speech.  I  congratulate  him  because  of  its  excel- 
lence, and  I  commiserate  with  him  because  of  the  punishment 
I  think  is  in  store  for  him,  judging  from  recent  experiences, 
at  the  hands  of  our  Governor. 

In  view  of  what  he  had  to  say  a  few  days  ago,  when 
practically  no  provocation  was  given  for  him  to  say  any- 
thing, I  wonder  at  the  temerity  of  Senator  Massie  in  giving 
him  such  wholesale  provocation  as  his  speech  affords.  If  he 
is  to  have  the  vials  of  vitriolic  vituperation  poured  out  upon 
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him  in  proportion  to  his  offense,  I  advise  him  to  provide 
himself  with  a  rain  coat  before  he  leaves  Columbus.  (Ap- 
plause and  laughter.) 

Judging  by  the  way  Governor  Massie — I  beg  pardon,  I 
should  not  have  said  "Governor,"  for  we  have  been  admon- 
ished, and  properly,  that  this  is  not  a  nominating  convention, 
but  only  a  Republican  mass  meeting. 

The  mentioning  of  that  title,  however,  in  connection  with 
Senator  Massie's  name  does  not  seem  altogether  inappro- 
priate, if  I  may  be  allowed  to  say  that  much ;  for,  as  I  was 
about  to  say,  judging  by  the  speech  he  has  made  here  to-day, 
he  will  be  found  abundantly  able  to  take  care  of  himself,  as 
against  any  assaults  that  may  be  made  upon  him  by  our 
warlike  Governor,  or  anybody  else,  who  may  undertake  to 
make  answer.     (Applause.) 

Enough  has  been  said  about  Governor  Cox  to  make  it 
unnecessary  for  any  one  to  add  thereto.  Besides,  there  is 
such  a  thing  as  cruelty  to  animals.     (Applause.) 

Senator  Borah  was  right  when  he  told  us  that  there  was 
no  cause  known  to  even  the  leaders  of  the  Progressive  Party 
for  the  organization  of  a  new  party  until  after  the  Repub- 
lican National  Convention  of  1912  had  nominated  President 
Taft  for  re-election. 

Conclusive  proof  of  that,  he  might  have  added,  is  found 
in  the  fact  that  before  Mr.  Taft  was  declared  the  nominee 
of  that  Convention  the  platform  on  which  he  stood  in  the 
campaign  of  1912  had  been  framed  and  adopted  by  the 
Convention,  and  the  principles  proclaimed  by  it  were  known 
to  all  men.  Nobody  knew  what  was  in  that  platform  better 
than  Mr.  Roosevelt;  he  made  no  objection  to  it,  so  far  as 
I  have  knowledge,  but,  on  the  contrary,  in  submitting  his 
name  as  a  candidate  for  the  nomination  by  the  Convention 
that  had  adopted  the  platform,  at  least,  impliedly  proclaimed 
his  entire  willingness  to  stand  on  the  platform  as  the 
Republican  candidate  if  the  Convention  should  honor  him 
with  the  nomination. 


It  was  not  until  after  he  failed  to  get  that  nomination 
that  he  announced  that  the  Republican  platform  of  1912  was 
an  unsatisfactory  declaration  of  principles,  and  that  it  was 
necessary  to  organize  a  new  party,  adopt  a  new  platform, 
and  undertake  the  work  of  defeating  and  destroying  the 
Republican  Party;  so  that  whatever  differences  may  have 
subsequently  developed,  we  did  not  know  of  any  justifying 
a  new  party  until  after  the  regular  Convention  had  taken 
its  action. 

What  then  happened  was  but  the  culmination  of  troubles 
that  had  been  brewing  for  some  time.  To  be  plain  about  it, 
our  two  great  leaders  disagreed ;  they  differed ;  in  still  plainer 
language,  they  quarreled ;  they  went  to  the  extent  of  saying 
bad  things  about  each  other  in  public,  and  unspeakably  bad 
things  about  each  other  in  private.     (Laughter.) 

When  our  leaders  thus  differed,  and  disagreed,  and  quar- 
reled, and  found  fault  with  each  other,  it  was  but  natural, 
if  not  inevitable,  that  the  rank  and  file  should  do  the  same; 
and  thus  it  was  that  in  an  unfortunate  way,  but  yet  in  a 
most  natural  way,  our  division  came  about,  and  as  a  result 
the  November  election  found  leaders  and  party  both  in  the 
ditch,  broad  and  deep,  that  had  been  dug  for  us,  not  by 
Democrats,  but  by  our  own  folly. 

Straightway  it  became  our  duty  as  Republicans  to  con- 
sider how  to  get  out  of  that  ditch.  That  is  the  question  of 
the  hour  for  the  Republicans  of  Ohio.  Fortunately  the 
Republicans  of  Cincinnati  have  pointed  the  way.     (Applause.) 

We  had  a  municipal  election  last  November,  and  we  then 
won,  as  you  all  know,  a  triumphant  and  inspiriting  victory. 
We  won  that  victory  because  we  recognized  that  there  was 
no  way  to  turn  the  Democratic  Party  out  of  power  except 
only  by  a  united  Republican  effort. 

We  quit  fighting  each  other,  and  fought  only  the  common 
enemy,  and  as  we  did  in  Cincinnati,  so,  too,  must  we  do  in 
the  State  and  the  Nation.     (Applause.) 

There  is  no  reason  why  the  differences  of  1912  should  be 
any  longer  remembered.     There  is  every  reason  why  Repub- 
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licans  of  every  class  and  character  should  co-operate  in  the 
election  of  1914.     (Applause.) 

It  is  true  that  the  Democratic  Party  is  in  power  in  the 
State  and  in  the  Nation;  but  it  is  also  true  that  the  Demo- 
cratic Party  has  thus  won  place  and  power,  not  because  a 
majority  of  the  people  are  Democrats,  or  believe  in  Demo- 
cratic principles  and  policies,  but  because  Republicans  have 
been  weak  enough  to  allow  themselves  to  be  divided  and 
demoralized. 

It  is  only  weakness  and  folly  on  the  part  of  all  who  are 
opposed  to  Democratic  supremacy  in  the  State  and  Nation 
to  allow  this  condition  to  longer  continue. 

Here  in  Ohio  we  have  every  reason  to  be  united  and  to 
feel  that  success  awaits  us  in  November. 

Mr.  Massie  and  others  have  told  us  of  the  vulnerable 
places  at  which  the  present  State  administration  can  be 
attacked.  I  need  not  repeat  what  they  have  said,  for  all  they 
said  is  on  the  minds  of  not  only  the  speakers  who  have 
addressed  you,  but  on  the  minds  of  the  whole  voting  popu- 
lation of  our  State. 

I  saw  in  the  newspapers  a  few  days  ago  a  telegram  from 
Columbus  in  which  the  Secretary  of  State  was  reported  as 
saying  that  they  were  reserving  for  Governor  Cox  the 
number  100,000  for  his  automobile,  in  which  he  is  to  do 
his  campaigning  in  1914;  and  that  they  were  thus  reserving 
for  him  this  number  because  that  was  to  indicate  the  measure 
of  his  majority  by  which  they  expect  him  to  be  re-elected. 

From  what  this  meeting  indicates,  and  from  what  I  have 
observed,  and  have  learned  otherwise,  I  take  advantage  of 
this  opportunity  to  suggest  to  the  Secretary  of  State  that  he 
give  the  Governor  the  number  200,000;  and  that  he  do  it, 
not  to  measure  the  majority  by  which  he  will  be  elected,  but 
to  measure  the  majority  by  which  he  will  be  defeated  in  the 
November  election.      (Applause.) 

Not  much  has  been  said  here  to-day  about  the  National 
administration.  In  fact,  not  much  has  been  said  any  place 
in  criticism  of  it.     So  far  it  has  had  rather  smooth  sailing. 
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Everybody,  Republicans,  as  well  as  Democrats,  have  had  a 
kind  feeling  for  President  Wilson.  Personally  I  have 
admired  him  for  his  ability,  his  culture,  his  refinement,  and 
for  the  devoted  way  in  which,  to  use  a  slang  phrase,  he 
has  "kept  on  his  job." 

The  time  has  come,  however,  when  it  is  the  duty  of  every 
man,  Republican  or  Democrat,  to  put  away  sentimentalism, 
and  speak  in  plain  language  about  what  has  been  done  at 
Washington.  Speaking  in  this  way,  I  find  but  very  little 
done  by  President  Wilson  while  "on  his  job"  that  I  am 
not  compelled  to  find  fault  with. 

This  is  no  time  for  details,  but  let  me  say  in  a  word,  I  do 
not  like  the  tariff  law  he  has  given  us;  I  will  not  stop  now 
to  discuss  this  measure.  Senator  Borah  has  done  that 
sufficiently  for  present  purposes. 

I  do  not  like  his  Mexican  policy.  I  have  spoken  about  that 
on  other  occasions. 

I  have  been  loath  to  criticize  anything  done  in  connection 
with  the  foreign  policy  of  our  Government,  and  have,  there- 
fore, tried  to  be  patient  and  considerate  in  such  criticisms 
as  I  have  made  heretofore.  But  the  time  has  come  when, 
with  respect  to  this  matter,  patience  has  ceased  to  be  a  virtue. 

The  first  mistake  was  made  at  the  very  beginning.  Neither 
the  Monroe  Doctrine,  nor  anything  else,  justified  a  busy-body 
intermeddling  with  the  purely  local  affairs  of  Mexico  or 
any  other  country. 

It  is  not  any  concern  of  ours  by  what  methods  they  select 
their  chief  executives.  We  may  not  like  Mexican  methods, 
but  we  should  remember  that  they  are  Mexican  methods,  and 
not  American,  and  that  their  standard  is  not  our  standard, 
and  that  we  assume  no  responsibility  for  either  their  morals, 
or  their  methods,  when  we  recognize  their  de  facto  gov- 
ernments. 

In  no  other  way  than  by  recognition  of  whatever  govern- 
ment they  may  have  can  there  be  any  government  in  exist- 
ence   that    we    can    call    to    account    for    failure    to    protect 


Americans,  Germans,  Englishmen,  or  other  foreigners  who 
may  be  found  in  that  country. 

Under  the  Monroe  Doctrine  we  are  in  a  measure  the  pro- 
tectors and  guardians  in  so  far  as  the  maintenance  of  law 
and  order  may  have  to  do  therewith  of  the  lives  and  prop- 
erty of  not  only  our  own  citizens,  but  also  of  all  other  for- 
eigners in  Mexico,  who  may  have  lawful  occasion  to  be  there. 

Taking  the  position  that  Mexico  has  no  government  means 
that  Mexico  is  in  a  state  of  anarchy;  that  there  is  no  gov- 
ernment we  can  call  to  account  in  case  of  wrongdoing — only 
individuals ;  that  there  is  no  authority  we  can  call  upon  to 
establish  law  and  order,  when  they  are  overthrown;  refusal 
to  recognize  any  government,  therefore,  compels  intervention 
when  disorder,  lawlessness  and  violence  prevail,  and  that  is 
the  last  thing  we  should  force  ourselves  to  do. 

The  Government  at  Washington  recognized  these  facts. 
They  recognized  that  a  refusal  to  recognize  the  Government 
of  Mexico  meant  anarchy  and  lawlessness  and  disorder, 
unless  we  ourselves  directly  extended  to  those  who  needed  it, 
the  protection  to  which  they  were  entitled.  I  say  to  which 
they  were  entitled,  because  the  thousands  of  Americans  who 
are  and  for  years  have  been  living  in  Mexico  had  as  much 
right  to  be  there  on  lawful  occasion  as  they  had  to  be  here  in 
the  State  of  Ohio ;  for  they  were  there  under  the  privileges 
and  protection  guaranteed  by  the  treaty  of  peace  and  amity 
existing  between  Mexico  and  the  United  States. 

They  had  a  right  to  go  there  and  make  investments ;  and  in 
the  aggregate  they  have  made  investments  there  amounting 
to  hundreds  of  millions  of  dollars.  They  had  a  right  to 
assume  when  they  went  there  and  cast  in  their  lot  with 
Mexico  that,  in  the  event  of  trouble,  if  the  Mexican  Govern- 
ment did  not  give  them  the  protection  guaranteed  by  our 
Treaty  with  Mexico,  this  great  government  of  the  United 
States  would,  if  necessary,  directly  extend  its  protection. 
But  when  the  crisis  came  the  administration  at  Washington 
failed  to  do  that. 


Instead  of  furnishing  to  Americans  protection  by  compel- 
ling- some  recognized  authority  in  Mexico  to  give  it,  or  in 
the  absence  of  such  authority,  extending  it  directly,  the 
President  of  the  United  States,  in  an  official  message  to 
Congress,  announced  as  a  part  of  his  policy  that  Americans 
in  Mexico  who  needed  protection  must  come  home  to  get 
it;  as  though,  like  a  Chautauqua  lecturer,  to  do  so  involved 
nothing  more  than  picking  up  a  grip  sack  and  boarding  the 
first  train  that  came  along.     (Applause.) 

In  view  of  subsequent  and  current  events  I  have  no  patience 
to  longer  speak  patiently  about  such  a  message.  No  other 
nation  ever  sent  such  a  message  to  its  citizens  abroad.  It 
would  be  impossible  for  you  to  even  imagine  such  a  message 
being  sent  by  the  British  Government  to  British  subjects 
abroad,  or  by  the  German  Government  to  Germans  abroad. 

I  think  the  time  has  come  for  everybody  to  speak  plainly, 
and,  therefore,  from  a  sense  of  duty,  I  denounce  that  message 
as  the  most  pusillanimous  that  any  American  President  ever 
sent  to  any  American  Congress.     (Applause.) 

From  that  moment  until  this  matters  have  been  growing 
worse  in  Mexico;  and  that  message  and  the  policy  based 
upon  it  are  directly  responsible  therefor.  According  to  the 
newspaper  accounts  hundreds  of  men,  women  and  children 
are  assaulted,  outraged,  murdered,  and  among  them  scores 
of  Americans.  Not  a  day  passes  that  does  not  add  to  the 
list  of  horrors. 

And  yet  our  armies  wait  on  the  border,  and  our  marines 
remain  on  their  ships.  But  not  so  with  other  nations. 
According  to  the  newspapers  of  to-day  and  yesterday,  in 
practical  disregard  of  the  Monroe  Doctrine,  the  British 
marines  and  the  German  marines,  with  their  Gatling  guns 
have  been  called  to  the  protection  of  British  and  German 
interests,  and  this  very  hour  they  are  on  duty  in  the  City 
of  Mexico. 

We  are  not  only  still  pursuing  the  policy  of  waiting,  but 
we  are  told  this  policy  will  be  continued  until  Huerta 
abdicates.     What  will  then  happen  no  man  pretends  to  be 
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able  to  foretell.  The  probabilities  are  it  will  be  worse; 
certainly  there  is  no  promise  in  anything  the  so-called  Con- 
stitutionalists have  done,  or  are  doing,  that  there  will  be 
any  improvement.  They  are  only  a  lot  of  bandits,  robbers, 
marauders  and  murderers. 

This  is  not  an  occasion  where  this  important  question  can 
be  pursued  and  discussed  as  it  should  be.  I  turn  away  from 
it,  therefore,  with  the  simple  statement  that  in  all  the  dip- 
lomatic history  of  the  United  States  no  other  chapter  can 
be  found  equally  humiliating,  or  equally  indefensible.  If  it 
would  prevent  intervention,  war  and  bloodshed,  it  might  be 
excused,  for  war  is  always  to  be  avoided  if  it  can  be  con- 
sistently with  National  honor;  but  it  can  not  do  so;  on  the 
contrary,  it  makes  inevitable  all  these  disasters. 

Much  more  might  be  said  in  criticism  of  the  Wilson  admin- 
istration, but  I  have  said  enough  for  the  present,  and  shall 
give  way  to  others.     (Cries  of  "Go  on!  Go  on!  Go  on!") 

If  I  must  go  on,  you  must  allow  me  to  speak  of  another 
matter,  which  some  of  the  newspapers  have  told  us  is  an 
outgrowth  of  this  Mexican  trouble. 

I  do  not  know  whether  there  is  any  truth  in  that  or  not. 
I  hope  not.  For  it  is  bad  enough  without  what  has  been 
thus   intimated. 

I  refer  to  the  position  of  President  Wilson  in  regard  to 
our  right  and  power  under  the  Hay-Pauncefote  Treaty  to 
discriminate  in  favor  of  our  own  vessels  in  the  collection 
of  tolls  for  passage  through  the  Panama  Canal. 

I  fear  my  views  may  not  be  in  accord  with  the  views  of 
Senator  Burton  on  this  subject;  but,  however  that  may  be, 
I  must  say  what  I  believe,  or  not  speak  at  all.     (Applause.) 

The  newspapers  report  that  President  Wilson  demands  a 
repeal  by  Congress  of  the  Act  passed  with  the  approbation 
of  President  Taft,  providing  for  a  discrimination  in  favor 
of  American  vessels  engaged  in  the  coastwise  trade,  and  that 
he  puts  his  demand  on  the  ground  that  it  is  a  violation  of 
our  Treaty  obligations  with  Great  Britain  to  make  such 
discrimination. 
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It  may  be  a  question  in  this,  or  any  other  case,  as  to 
whether  it  is  a  wise  policy  to  make  such  discrimination,  but 
as  to  the  question  of  power,  I  have  no  doubt  whatever  that 
our  Government  has  such  power,  and  is  at  liberty  to  use  it 
as  in  our  judgment  our  best  interests  can  be  thereby  pro- 
moted. 

I  had  something  to  do  with  the  making  of  the  Hay-Paunce- 
fote  Treaty,  and  I  know  that  it  was  the  aim  and  purpose 
of  a  majority  of  the  members  of  the  Senate  that  ratified 
that  Treaty  to  provide  for  the  building  of  a  canal  by  the 
American  Government,  with  American  money,  for  the 
primary  purposes  of  National  defense  and  the  promotion  of 
our  shipping  and  other  interests;  and  I  know  that  in  the 
opinion  of  a  majority  of  that  Senate  the  Treaty  we  ratified 
does  so  provide,  and  that  our  Government  as  the  owner  of 
the  canal  was  to  have  such  control,  with  respect  to  its 
maintenance,  operation  and  use,  as  would  allow  it  to  favor 
our  ships  in  the  way  proposed,  if  at  any  time  it  was  thought 
wise  to  show  such  favor. 

I  have  nothing  to  say  now  about  the  policy  of  exercising 
the  power  to  discriminate  in  our  favor  at  this  time  or  at  any 
other  particular  time. 

What  I  speak  about  is  the  power,  and  I  want  to  say  with 
respect  to  that,  that  in  my  judgment  when  the  Hay-Paunce- 
fote  Treaty  is  properly  construed,  not  looking  beyond  the 
language  employed  in  the  Treaty,  it  will  be  found  that  it 
does  not  authorize  the  contention  Great  Britain  is  making. 

If  the  British  contention  be  well  taken,  then  it  must 
follow,  because  it  is  so  provided  in  the  same  article  that  the 
American  Government  which  built  the  canal,  and  paid  for 
it,  and  has  control  of  it,  not  only  can  not  discriminate  in 
favor  of  American  vessels,  either  coastwise  or  foreign,  but 
in  addition  can  not  in  time  of  war  revictual  or  take  on 
supplies  in  the  canal,  or  land  there  any  munitions  of  war, 
or  practice  there  any  act  of  war,  or  commit  there  any  act 
of  hostility.  These  are  prohibitions  applicable  in  time  of 
war   between    any    belligerents    using    the    canal ;    applicable, 
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therefore,  to  the  United  States  and  Japan,  or  Germany  or 
any  other  nation  with  which  we  may  be  so  unfortunate 
as  to  have  war.  In  case  of  war  with  Great  Britain  the 
Treaty  would  be  suspended  because  she  is  the  other  party 
with  us  to  the  Treaty,  but  in  every  other  case  it  would 
remain  in  full  force  and  effect. 

For  illustration,  if  we  should  have  war  with  Japan,  and 
these  prohibitions  should  apply  to  us,  we  would  not  be  al- 
lowed to  supply  the  forts  we  are  now  building  there  with 
the  guns  and  the  ammunition  for  the  guns,  necessary  to  the 
defense  of  those  forts;  we  would  not  be  allowed  to  provide 
the  garrison  with  supplies  of  any  kind,  no  matter  how  neces- 
sary; we  would  not  be  allowed  to  revictual  our  ships  there; 
our  ships  would  not  be  allowed  to  tarry  within  the  waters 
contiguous  to  either  exit  longer  than  twenty-four  hours. 
Any  of  these  acts  would  be  a  violation  of  the  Treaty  on 
account  of  which  we  would  forfeit  our  right  to  even  use 
the  canal  for  any  purpose. 

There  is  no  time  now  to  dwell  on  this  or  to  elaborate. 
It  is  sufficient  to  say  that  such  a  construction  of  the  Treaty 
is  to  my  mind  utterly  untenable  and  indefensible. 

I  am  not  aiming  to  do  more  now  than  to  name  this  ques- 
tion and  indicate  its  character.  In  the  approaching  campaign 
there  will  be  opportunity  to  discuss  it  thoroughly.  The  more 
the  Mexican  policy  and  this  canal  question  are  discussed  the 
more  it  will  become  impossible  for  the  Wilson  administration 
to  succeed  itself. 

Let  me,  therefore,  conclude  by  predicting  that  on  account 
of  the  tariff  law  that  has  been  enacted,  the  Mexican  policy 
that  has  been  pursued,  and  the  Panama  Canal  question  that 
has  been  raised,  a  great  victory  in  Ohio  this  year  will  be 
followed  by  an  overwhelming  National  Republican  victory 
in  1916.      (Applause.) 
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ADDRESS 


OF 


Hon.  J.  B.  Foraker 

ON 

THE  PANAMA  CANAL 

BEFORE 

The  Chamber  of  Commerce  of  Cleveland,  Ohio, 

March  17,  1914 


Mr.  President  and  Gentlemen  : 

It  was  a  simple  fact  that  the  battleship  Oregon  had  to  sail 
around  Cape  Horn  to  join  her  sister  battleships  in  resisting 
Cervera's  fleet;  but  it  was  an  object  lesson  that  precipitated 
the  building  of  the  Panama  Canal  as  a  culmination  of  four 
hundred  years  of  study  and  discussion  of  methods  to  estab- 
lish inter-oceanic  communication  across  the  Isthmus. 

Although  repeated  efforts  were  made  to  find  and  construct 
some  kind  of  inter-oceanic  communication  nothing  was  at- 
tempted beyond  the  most  primitive  methods — such  as  foot 
paths,  pack-horse  trails,  and  wagon  roads — until  in  1819  the 
Spanish  Cortez  authorized  the  construction  of  a  canal;  but 
all  efforts  under  this  authority  were  abandoned  before  any- 
thing was  accomplished,  when  in  1823 — four  years  later — 
Spain  lost  her  dependencies  in  Central  and  South  America. 

The  French  made  a  number  of  efforts,  but  all  failed. 

The  United  States  Government  commenced,  early  in  the 
19th  Century,  taking  steps  to  make  surveys,   and  to  locate 


feasible  routes,  and  to  provide  for  the  construction  somewhere 
of  a  communication  between  the  two  oceans,  to  be  financed, 
constructed,  and  controlled  by  private  corporations. 

By  comparison  of  relative  merits  all  routes  dropped  out  of 
serious  consideration  in  time  except  the  Nicaragua  and  the 
Panama;  and,  largely  because  of  sanitary  conditions,  the 
Nicaragua  route  was  generally  regarded  more  favorably  than 
the  Panama  route. 

THE  CLAYTON-BULWER  CONVENTION. 

This  was  the  situation  when  in  1850  practical  efforts  were 
made  by  some  parties  to  organize  a  company  to  build  a  canal 
over  the  Nicaragua  route.  The  effort  failed,  but  it  directed 
public  attention  to  the  subject  and  led  to  some  important  and 
far-reaching  results;  among  others  to  the  Clayton-Bulwer 
Convention  of  April  19,  1850,  by  which  England  and  the 
United  States  jointly  undertook  to  protect  any  private  com- 
pany that  might  undertake  such  construction.  Up  to  that 
time  no  such  thing  as  a  governmental  construction  of  such 
a  canal  had  been  seriously  thought  of.  And  no  such  canal 
was  then  contemplated  by  either  party  to  the  convention. 
On  the  contrary,  the  provisions  of  this  treaty  carefully  pro- 
vided against  either  government  ever  at  any  time  acquiring 
any  control  over  such  a  canal. 

In  the  first  article  it  is  stipulated  that  neither  of  the 
contracting  parties  would  "ever  obtain  or  maintain  for  itself 
any  exclusive  control  over  the  said  ship  canal."  They 
further  agreed  that  neither  would  "erect  or  maintain  any 
fortifications  commanding  the  same,  or  in  the  vicinity  thereof, 
or  occupy,  or  fortify,  or  colonize,  or  assume  or  exercise  any 
domain  over  Nicaragua,  Costa  Rica,  the  Mosquito  Coast,  or 
any  part  of  Central  America." 

By  the  sixth  article  it  was  provided  that  the  contracting 
parties  should  invite  all  other  friendly  governments  to 
become  parties  to  the  convention. 

By  the  eighth  article  it  was  recited  that  it  was  the  purpose 
of  the  contracting  parties  not  only  to  "accomplish  a  particular 
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object,  but  also  to  establish  a  general  principle";  and  that 
accordingly  they  agreed  to  extend  their  protection  to  any 
other  inter-oceanic  communication  whether  by  canal  or  rail- 
way; and  that  such  inter-oceanic  communication  when  con- 
structed should  be  "open  to  the  citizens  and  subjects  of  the 
United  States  and  Great  Britain  on  equal  terms,"  and  "also 
be  open  on  like  terms  to  the  citizens  and  subjects  of  every 
other  state  which  is  willing  to  grant  thereto  such  protection 
as  the  United  States  and  Great  Britain  engage  to  afford." 

The  effort  to  build  the  particular  canal  in  contemplation 
at  the  time  when  the  Clayton-Bulwer  Convention  was  entered 
into,  failed  for  want  of  capital,  and  its  charter  was  forfeited. 
All  other  like  efforts,  and  there  were  a  number  of  them, 
sooner  or  later  met  with  a  similar  fate,  so  that  nothing 
beyond  mere  attempt  and  partial  performance  was  ever 
accomplished  during  its  existence.  During  all  this  period 
Great  Britain  never  even  suggested  that  she  would  be  pleased 
to  construct  such  a  canal,  either  by  herself  alone,  or  in  co- 
partnership with  us;  nor  did  she  during  all  this  period  take 
any  step  of  any  kind  to  "facilitate"  or  in  any  way  encourage 
the  construction  of  such  a  canal  by  any  private  company. 

A  CHANGE  OF  PLANS. 

The  great  success  of  DeLesseps  at  Suez  inspired  all  with 
confidence  that  he  would  be  successful  at  Panama. 

When  his  failure  forfeited  that  confidence  it  was  trans- 
ferred, in  a  modified  way,  to  the  new  French  Panama  Canal 
Company,  which  succeeded  him,  and  for  a  time  gave  hope  that 
it  would  complete  the  work  he  had  undertaken ;  but  this  hope 
had  been  practically  abandoned  when  the  Spanish  American 
War  came  on,  and  the  object  lesson  was  given  of  the  Oregon 
having  to  pass  at  a  time  of  great  national  anxiety,  when 
every  day  was  thought  to  be  of  vital  importance,  from  the 
Pacific  to  the  Atlantic  side  of  our  country  by  way  of  the 
cape,  thus  consuming  weeks,  without  a  canal,  instead  of 
hours,  with  a  canal  for  such  passage.      The  result  was  the 
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excitement  of  an  almost  universal  sentiment  in  favor  of  the 
immediate  construction  by  the  United  States  Government  of 
such  a  canal  for  the  primary  purpose  of  national  defense, 
and  for  such  commercial  use  as  might  be  found  consistent 
therewith. 

While  a  sentiment  had  been  developing-  for  some  years  in 
favor  of  a  canal  strictly  American  and  entirely  under  Amer- 
ican auspices  and  control,  this  was  the  first  time,  it  had  ever 
been  seriously  proposed,  or  contemplated,  to  make  such  a 
canal  a  government  work. 

All  previous  treaties,  legislation,  plans  and  efforts  had 
reference  to  private  companies  and  private  capital  invested 
and  controlled  by  corporations,  for  which  no  government 
assumed,  or  was  to  assume,  in  any  contingency,  any  financial 
responsibility  whatever. 

It  was  also  the  first  time  the  idea  of  national  defense  had 
been  in  the  American  mind  the  primary  and  dominant  pur- 
pose, and  commerce  only  a  secondary  and  incidental  purpose 
of  such  construction. 

We  had  learned  from  our  experience  with  Spain  how 
vital  it  was  to  our  national  success  if  we  should  unhap- 
pily become  involved  in  war  with  a  strong  naval  power 
such  as  England,  Germany,  France,  Japan  or  Russia,  to  be 
able  to  transfer  our  battleships  quickly  from  one  ocean  coast 
to  the  other,  and  to  have  facilities  for  such  transfer  abso- 
lutely in  our  own  hands,  and  under  our  own  control  in  every 
respect. 

Few  stopped,  except  in  an  incidental  way,  to  consider 
how  much  it  would  cost,  or  whether  the  commercial  aspects 
were  such  as  to  warrant  the  belief  that  the  revenues  of  the 
canal  from  such  a  source  would  be  profit  paying,  or  even 
sufficient  to  pay  operating  expenses.  Every  consideration 
of  that  character  was  incidental  and  subordinate. 

This  is  an  important  point  in  the  canal  evolution,  not  only 
because  it  involved  a  radical  change  in  our  plans  and  pur- 
poses, but  also  because  it  marks  a  like  change  in  the  literature 
of  the  subject.       On   this  account  many  of  the  statements, 
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phrases,  and  provisions  employed  in  previous  treaties,  con- 
ventions and  correspondence,  became  thenceforth  obsolete, 
and  inapplicable  to  the  present  discussion. 

Until  that  time,  all  our  literature  on  the  subject  and 
all  our  official  action  with  respect  to  it,  contemplated  a 
canal  owned  by  somebody  else,  of  which  we  would  be 
only  users  in  common  with  other  nations,  and  our  relation 
to  which  would  be,  for  that  reason,  the  same  as  the  relation 
to  it,  of  all  other  countries;  while  from  that  time  forward 
our  official  action  and  literature  have  had  reference  mainly  to  a 
canal  owned  by  ourselves,  and  only  by  ourselves,  and  a  canal, 
therefore,  as  to  which  our  relation  is  not  like  that  of  other 
nations,  but  unlike  that  of  every  other  nation. 

Speaking  on  this  point,  Hon.  Richard  C.  Olney,  in  an 
address  before  the  American  Society  of  International  Law, 
April  25,  1913,  said: 


"The  different  phases  of  American  public  and 
official  sentiment  respecting  the  canal  are  note- 
worthy, and  not  to  be  overlooked  in  construing  the 
Hay-Pauncefote  Treaty. 

"While  the  United  States  was  expecting  to  be 
merely  one  of  the  users  of  the  canal,  it  strenuously 
insisted  upon  equality  of  rules  and  charges  for  the 
use  of  the  canal,  and  did  not  concern  itself  about 
the  rights  of  the  canal  owner. 

"When  the  role  of  builder  and  owner  of  the  canal 
was  forced  upon  it,  it  as  strenuously  insisted  upon 
complete  ownership  and  complete  control  and  com- 
plete elimination  of  all  foreign  participation  or  con- 
trol." 


It  was  recognized  that  to  authorize  us  to  make  this  change 
in  our  plans  we  must  cut  loose  from  the  Clayton-Bulwer 
Convention  with  its  entanglements,  and  from  all  the  previous 
obligations,  expressions  and  engagements  that  had  been  made 
on  account  of  it;  and  all  that,  we  had  formed  a  fixed  pur- 
pose to  do. 
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THE  FIRST   HAY-PAUNCEFOTE  TREATY. 

Such  was  the  state  of  both  public  and  official  sentiment, 
when  on  the  fifth  day  of  February,  1900,  President  McKinley 
sent  to  the  Senate  for  ratification  what  is  known  in  Panama 
Canal  history  as  the  first  Hay-Pauncefote  Treaty. 

As  soon  as  its  terms  became  known  there  was  both  in 
Congress  and  outside,  in  the  newspapers  and  elsewhere,  and 
everywhere,  an  instant  outburst  of  expressions  of  dissatis- 
faction. 

There  were  three  principal  objections,  all  inconsistent  with 
the  conclusions  and  program  already  mentally  adopted  as 
above  indicated.      Stated  in  a  word,  they  were: 

In  the  first  place,  a  failure  to  abrogate  the  Clayton-Bulwer 
Convention ; 

In  the  second  place,  it  provided  for  an  invitation  to  all  the 
other  powers  to  "adhere  to  it."  In  other  words — become 
parties  to  it  and  thus  in  a  sense  co-partners  with  us;  and 

In  the  third  place,  it  expressly  prohibited  the  erection  of 
fortifications  "commanding  the  canal,  or  the  waters  adjacent." 

As  to  fortifications  it  was  proper  for  reasons  already 
indicated,  to  prohibit  them  in  the  Clayton-Bulwer  Convention, 
and  also  in  the  case  of  the  Suez  Canal,  and  all  previously 
proposed  isthmian  canals,  because  in  every  instance  they  were 
to  be  constructed,  owned  and  operated  by  private  corpora- 
tions. No  such  corporation  would  have  any  right  or  power 
to  erect  and  maintain  fortifications.  That  is  a  strictly  govern- 
mental function.  Such  a  company  could  fortify  only  through 
the  agency  and  in  the  name  of  some  government;  and  to 
fortify  in  that  way  would  be  to  put  that  government  in  con- 
trol of  the  privately  owned  canal,  and  thus  give  it  an  advan- 
tage over  all  other  countries  using  it. 

The  invitation  for  other  governments  "to  adhere"  while 
proper  for  a  privately  owned,  money  making  canal,  that  had 
no  reference  to  national  defense,  and  wanted  all  the  business 
it  could  get,  was  utterly  at  variance  with  our  purpose  to  build 
by  the   government   directly  a  canal   primarily   for  national 
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defense,  and,  therefore,  of  necessity  without  co-partnership 
with  anybody. 

The  proposition  to  merely  modify  the  Clayton-Bulwer 
Convention  was  especially  distasteful,  not  only  because  the 
change  of  plan  made  it  inapplicable,  but  also  for  other 
reasons  I  shall  state  presently. 

It  was  December,  1900,  before  the  Senate  was  able  to 
cake  final  action.  It  then  ratified  the  Treaty,  but  so  amended 
as  to  obviate  all  these  objections. 

As  thus  amended  Great  Britain  refused  to  accept  the 
Treaty,  and  did  it  so  curtly  that  for  a  time  further  negotia- 
tions seemed  impossible.  An  early  and  amicable  adjustment 
of  differences  was  most  desirable,  but  the  intention  and 
determination  of  our  Government  not  to  yield  its  right  and 
purpose  to  build  a  canal  of  the  character  above-mentioned 
continued  unchanged.  This  situation  led  to  a  careful  con- 
sideration of  the  question  how,  if  agreement  continued 
impossible,  our  hands  might  be  otherwise  untied. 

In  this  connection  it  was  recalled  that  there  had  been  a 
number  of  violations  of  the  Clayton-Bulwer  Convention  by 
Great  Britain.  Among  them  one,  so  flagrant  and  defiant  that 
President  Pierce  in  his  Annual  Message  of  December  31st, 
1855,  called  attention  to  it  at  great  length,  and  again,  this 
violation  being  still  persisted  in,  he  called  attention  to  it,  in  a 
message  to  Congress,  May  15,  1856,  when  he  used  the  fol- 
lowing language,  which  sufficiently  describes  the  grave  and 
positive  character  of  the  charges  made. 

He  said : 

"It  was  with  surprise  and  regret  that  the  United 
States  learned  *  *  *  that  a  military  expedition 
under  the  authority  of  the  British  Government  had 
landed  at  San  Juan  del  Norte  in  the  State  of 
Nicaragua,  and  taken  forcible  possession  of  that 
port,  the  necessary  terminus  of  any  canal  or  railway 
across  the  Isthmus,  within  the  territories  of 
Nicaragua. 

"It  did  not  diminish  to  us  the  unwelcomeness  of 
this  act  on  the  part  of  Great  Britain  to  find  that  she 
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assumed  to  justify  it  on  the  ground  of  an  alleged 
protectorship  of  a  small  and  obscure  band  of 
uncivilized  Indians,  whose  proper  name  had  even 
become  lost  to  history,  who  did  not  constitute  a 
state  capable  of  territorial  sovereignty,  either  in  fact 
or  in  right,  and  all  political  interest  in  whom,  and 
in  the  territory  they  occupied  Great  Britain  had 
previously  renounced  by  successive  treaties  with 
Spain  when  Spain  was  sovereign  to  the  country, 
and  subsequently  with  independent  Spanish 
America." 


It  was  further  recalled  that  the  Senate  Committee  on 
Foreign  Relations  of  the  51st  Congress  had  made  a 
careful  investigation  of  the  whole  subject  in  connection  with 
the  consideration  of  the  canal  then  proposed  to  be  constructed 
over  the  Nicaragua  route  by  the  Maritime  Canal  Company, 
and  as  a  result  had  unanimously  agreed  upon  a  report  January 
10,  1891,  from  which  I  quote  as  follows: 

"We  think  it  can  be  justly  affirmed  that  the  con- 
vention of  1850  has  become  obsolete.     *     *     * 

"One  of  the  provisions  of  the  convention  of  1850 
most  important  to  the  United  States  and  to  the 
preservation  of  the  republican  governments  on  this 
continent  was  that  which  declared  that  neither 
party  to  the  convention  should  "occupy  or  fortify  or 
colonize  or  assume  to  exercise  any  dominion  over 
Nicaragua,  Costa  Rica,  the  Mosquito  coast,  or  any 
part  of  Central  America." 

"At  that  time  the  'settlement'  of  British  subjects, 
as  it  was  called,  at  the  Belize,  on  the  coast  of 
Central  America,  was  of  the  smallest  dimensions, 
and  had  no  substance  or  form  of  a  territorial 
dominion.  British  woodcutters  were  there  under 
an  ancient  Spanish  license  of  timber-cutting,  and 
nothing  more.     *     *     * 

"This  was  substantially  the  condition  of  things 
when  the  convention  of  1850  was  entered  into. 

"The  next  step  taken,  after  the  convention  of 
1850,  was  in  1853,  when  a  legislative  assembly  was 
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constituted  to  manage  the  affairs  of  the  settlement. 
This  was  followed  by  a  convention  between  Great 
Britain  and  Guatemala,  in  1859,  for  the  establish- 
ment of  the  boundaries  between  what  the  treaty 
chose  to  call  'Her  Britannic  Majesty's  settlement  and 
possessions  in  the  Bay  of  Honduras'  and  the  terri- 
tories of  Guatemala.  *  *  *  by  this  treaty  that 
which  was  before  a  licensed  industrial  establishment 
became  instantly  a  possession  of  the  British  Crown. 
The  settlement  government  continued  until  1862 
when  the  settlement  was  declared  a  colony  of  the 
British  Crown  and  a  regular  colonial  establishment 
was  set  on  foot;  and  so  from  that  time  to  this,  the 
form  and  substance  of  a  regular  colonial  government 
as  a  part  of  Her  Majesty's  dominions  has  continued. 
It  is  understood  that  its  geographical  dominion  has 
been  vastly  enlarged  from  the  licensed  wood-cutting 
limitations  and  boundaries  that  existed  in  1850.  All 
this  has  taken  place  systematically  and  persistently 
notwithstanding  the  declaration  of  Her  Majesty's 
Government  that  it  should  not  'colonize  or  assume 
or    exercise    any    dominion    over      *      *      *      the 

Mosquito  coast  or  any  port  of  Central  America." 

*     *     * 

"In  view  of  all  these  considerations  the  committee 
is  of  opinion  that  the  United  States  is  at  present 
under  no  obligation,  measured  either  by  the  terms 
of  the  convention,  the  principles  of  public  law,  or 
good  morals,  to  refrain  from  promoting,  in  any  way 
that  it  may  deem  best  for  its  just  interests,  the 
construction  of  this  canal,  without  regard  to  any- 
thing contained  in  the  convention  of  1850." 


This  report  was  signed  by  every  member  of  the  committee. 
I  recite  the  names  because  they  are  a  guarantee  of  wise  and 
conservative  statement ;  they  are : 

"John  Sherman,  Chairman, 
George  F.  Edmunds,  John  T.  Morgan, 

Wm.  P.  Frye,  Joseph  E.  Brown, 

Wm.  M.  Evarts,  H.  B.  Payne, 

J.  N.  Dolph,  J.  B.  Eustis." 
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Without  further  enumerating  it  may  be  stated  in  a  general 
way  that  in  view  of  a  number  of  such  matters  as  these, 
coupled  with  the  fact  that  since  1850  when  the  Clayton- 
Bulwer  Convention  was  entered  into,  such  changes  had 
come  about  in  the  general  situation  that  it  was  no  longer 
desirable  or  to  the  interest  of  the  United  States  to  continue 
restricted  and  obligated  by  the  provisions  of  that  convention, 
and,  therefore,  according  to  the  rules  and  principles  of 
international  law  applicable  to  such  a  case,  was  at  liberty, 
without  regard  to  what  had  actually  transpired  in  the  nature 
of  violations  of  the  treaty  to  denounce  the  same,  and 
thereby  finally  and  absolutely  terminate  it,  a  sentiment  rapidly 
developed  to  take  that  step,  if  necessary,  and  thus  put 
ourselves  in  a  situation  to  proceed  in  our  own  way  to  work 
out  our  own  plans,  without  regard  to  Great  Britain,  or 
anybody  else. 

That  we  had  a  right  to  take  such  action  is  sustained  by 
all  the  leading  writers  on  International  Law  and  by  all 
distinguished  publicists  who  have  dealt  with  the  question, 
both   ancient   and  modern. 

The  fact  that  we  had  this  right  which  we  could  resort  to, 
although  loath  to  exercise  it,  because  of  the  offense  we  might 
give,  is  important  in  view  of  what  has  been  said  recently  about 
the  rights  Great  Britain  surrendered  when  she  agreed  to  the 
second  Hay-Pauncefote  treaty.  The  truth  is  she  surrendered 
nothing  whatever  except  only  such  rights  as  she  had  asserted 
in  violation  of  both  the  Monroe  Doctrine,  and  the  Clayton- 
Bulwer  Convention,  and  the  additional  indefensible  right  of 
mere  obstruction;  and  she  did  not  surrender  that  until  we 
had  reached  the  point  where  we  were  no  longer  in  a  humor 
to  be  unduly  delayed  by  its  exercise. 

I  happen  to  know  that  Mr.  Hay  was  familiar  with  this 
situation,  and  this  sentiment,  and  purpose.  Doubtless  the 
British  Government  had  the  same  knowledge. 

At  any  rate,  negotiations  were  suddenly  renewed  with  the 
result  that  on  the  fourth  day  of  December,  1901,  President 
Roosevelt  sent  to  the  Senate  what  is  known  as  the  second 
Hay-Pauncefote  Treaty. 
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By  this  Treaty  Great  Britain  yielded  all  that  was  involved 
in  the  amendments  made  by  the  Senate  to  the  first  Hay- 
Pauncefote  Treaty,  and  on  the  16th  day  of  December,  1901, 
it  was  ratified  by  the  Senate  without  amendment. 

Ratifications  were  in  due  time  exchanged,  and  the  treaty 
went  into  full  force  and  effect.  Thereupon  appropriate 
legislation  was  enacted  under  which  we  acquired  the  rights 
of  the  new  French  Panama  Canal  Company  and  the  Canal 
Zone. 

Instead  of  acquiring  a  mere  easement  the  zone  was 
acquired  in  fee  simple,  with  sole  and  complete  jurisdiction 
in  the  United  States,  in  order  that  in  accordance  with  the 
plan  and  purpose  mentioned  we  might  make  the  undertaking 
more  completely  American  and  governmental. 

With  these  preliminaries  adjusted,  and  with  all  necessary 
legislation  enacted,  providing  therefor,  the  construction  was 
entered  upon,  and  now,  at  a  cost  of  more  than  four  hundred 
millions  of  dollars,  the  canal  has  been  completed,  and 
arrangements  are  in  progress  to  formally  open  and  dedicate 
it  in  January,  1915. 

It  is  of  majestic  character. 

But  it  is  not  alone  in  the  cost  of  the  canal,  nor  in  its  vast 
proportions,  nor  in  its  utility,  nor  in  the  engineering  difficul- 
ties that  have  been  so  successfully  overcome  that  our 
great  achievements  consist.  To  the  everlasting  credit  of  our 
government,  and  particularly  to  the  men  representing  us  in 
this  work,  the  prior  supposed  insurmountable  difficulties  of 
sanitation  have  been  overcome.  Yellow  fever  has  been 
practically  banished,  and  the  zone  is  today  the  healthiest 
place  to  be  found  anywhere  in  the  tropical  regions  of  the 
world.  This  is  a  distinct  and  separate  contribution  of 
incalculable  value  to  mankind.  Surely  no  nation  ever  built 
for  itself  a  nobler  monument.  The  people  of  the  United 
States  have  a  right  to  be  proud  of  it,  and  no  part  of  the 
people  of  the  United  States  have  a  better  right  to  share  in 
that  pride  than  the  people  of  Cleveland,  for  throughout  all 
the  great  work  of  preparing  the  way  by  appropriate  legisla- 
tion   no    one    rendered    more    intelligent,    efficient    and    con- 
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spicuous   service   than  your   distinguished    fellow   townsman, 
Senator  Marcus  A.  Hanna. 

FORTIFICATIONS. 

It  was  in  keeping-  with  the  dominating  idea  of  national 
defense  that  as  the  canal  approached  completion  it  was 
decided  by  our  government  to  erect  and  maintain  there 
suitable  fortifications.     It  was  so  announced. 

At  once  there  was  a  protest  made  by  the  British 
Government,  which  claimed  that  we  had  no  authority,  under 
the  treaty,  to  place  any  forts  there,  and  loud  and  long  were 
the  charges  sounded  abroad,  and  repeated,  parrot-like,  here 
at  home,  that  we  were  violating  our  solemn  agreement  and 
disgracing  ourselves  before  the  whole  world. 

It  required  some  patience  to  answer  such  calumny;  but 
that  was  all. 

The  mere  fact  that  fortifications  had  been  prohibited  in 
the  first  Hay-Pauncefote  Treaty,  and  were  not  prohibited 
in  the  second,  was  enough  it  would  seem  to  settle  that 
question  in  our  favor,  since  manifestly  the  prohibition  was 
put  into  the  first  treaty  because  it  was  the  opinion  of  both 
contracting  parties  that  without  such  prohibition,  as  the 
owner  of  the  canal,  our  government  would  have  the  right 
to  fortify  if  it  should  see  fit  to  do  so.  The  absence  of  this 
prohibition  from  the  second  Hay-Pauncefote  Treaty  clearly 
left  the  right  to  our  discretion. 

It  is  unnecessary,  however,  to  argue  that  question  now 
for  it  was  finally  conceded  that  we  had  the  right  to  fortify, 
if  we  saw  fit  to  do  so. 

We  are  accordingly,  at  an  expense  of  several  millions  of 
dollars,  building  fortifications,  and  arming  and  equipping 
them  with  the  latest,  largest,  and  most  efficient  guns  for 
the  defense  of  the  same  in  case  it  may  ever  be  necessary  to 
make  such  defense. 

In  due  time  the  president  was  authorized  by  the  congress 
to  fix  the  terms  and  conditions  upon  which,  so  far  as  tolls 
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were  concerned,  the  canal  might  be  used,  and  pursuant  to 
this  authority  he  determined  the  respective  rates  different 
vessels  should  pay. 

THE  EXEMPTION  ACT. 

Also  in  the  meanwhile,  on  the  17th  day  of  August,  1912, 
Congress  enacted  a  law,  according  to  the  provisions  of 
which  American  vessels  engaged  in  our  coast-wise  trade  are 
exempted  from  the  payment  of  any  tolls. 

When  this  legislation  was  first  proposed,  in  the  early  part 
of  1912  the  British  Government,  while  the  bill  was  yet 
under  consideration,  again  protested;  this  time  on  the  ground 
that  such  exemption  was  a  discrimination,  and  as  such  in 
violation  of  the  second  Hay-Pauncefote  Treaty,  under  which 
the  canal  was  constructed. 

The  ground  of  this  protest  was,  that,  according  to  the 
provisions  of  the  treaty,  although  the  Clayton-Bulwer  Con- 
vention was  superseded  by  the  present  treaty,  the  canal  was 
to  be  constructed,  maintained,  and  operated  "without 
impairing  the  general  principle  of  neutralization  established 
in  Article  VIII  of  the  Clayton-Bulwer  Convention;"  and  the 
further  provisions  found  in  Article  III  of  the  present  treaty 
that  the  basis  of  such  neutralization  should  be  in  accordance 
with  certain  rules,  "substantially  as  embodied  in  the  Con- 
vention of  Constantinople  signed  on  the  29th  day  of 
October,  1888,  for  the  free  navigation  of  the  Suez  Canal. 

After  a  very  thorough  and  exhaustive  discussion  the  bill 
was  passed  and  became  a  law  by  a  very  large  majority  vote 
in  both  the  Senate  and  the  House. 

President  Taft  signed  and  approved  the  bill  on  the  24th 
day  of  August,  1912,  and  in  connection  therewith  took 
occasion  to  prepare  and  file  with  the  act  a  "Memorandum" 
expressing  his  views,  setting  forth  in  a  strong  forceful  way 
the  grounds  of  his  approval. 

He  was  at  that  time  the  Republican  candidate  for  re-elec- 
tion to  the  presidency. 
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In  the  Democratic  platform  adopted  at  Baltimore  on  the 
2nd  day  of  July,  1912,  it  was  declared: 

"We  favor  the  exemption  from  tolls  of  American 
ships  'engaged  in  the  coast-wise  trade  passing 
through  the  Panama  Canal.'  " 

The  National  Progressive  Party  in  its  platform  adopted 
at  Chicago  on  the  7th  day  of  August,  1912,  declared: 

"The  Panama  Canal,  built  and  paid  for  by  the 
American  people  'must  be  used  primarily  for  their 
benefit.'  *  *  *  'and  that  American  ships  engaged 
in  coast-wise  trade  shall  pay  no  tolls.'  " 

The  Republican  platform  of  1912  made  no  declaration  on 
the  subject  but  President  Taft's  "Memorandum"  above 
referred  to  was  regarded  for  all  the  purposes  of  that 
campaign  as  an  expression  of  the  position  of  the  Republican 
Party  in  so  far  as  its  candidate  and  leader  had  a  right  to 
commit  the  Party  to  the  views  he  expressed. 

It  may  be  said,  therefore,  that  although  there  had  been  a 
strenuous  debate  in  the  Congress  preceding  the  passage  of 
the  Act  for  the  exemption  from  tolls  of  American  vessels 
engaged  in  the  coast-wise  trade  passing  through  the  Panama 
Canal,  there  was  no  issue  whatever  on  that  subject  in  the 
campaign  of  1912. 

It  has  been  pointed  out  that  on  at  least  one  occasion 
during  the  campaign  President  Wilson  spoke  in  approval  of 
the  plank  in  his  platform  as  above  given. 

Subsequent  to  the  election,  on  the  18th  day  of  January, 
1913,  ex-President  Roosevelt  said  in  an  article  published 
in  the  Outlook: 

"I  believe  that  the  position  of  the  United  States 
is  proper  as  regards  this  coast-wise  traffic.  I  think 
we  have  the  right  to  free  bona  fide  coast-wise  traffic 
from  tolls." 

14 


In  view  of  all  this  it  was  thought  that  in  accordance  with 
the  American  contention  it  was  finally  and  intelligently  settled 
that  we  had  a  right  under  the  treaty  to  discriminate  in 
favor  of  our  vessels  to  the  extent  at  least  of  those  engaged 
in  the  coast-wise  trade. 

PRESIDENT  WILSON'S  MESSAGE. 

But  most  unexpectedly  the  question  has  been  again 
opened;  this  time  by  President  Wilson  in  a  message  to 
Congress,  which  is  so  short,  and  so  important  I  give  it  in 
full: 

"Gentlemen  of  the  Congress — I  have  come  to  you 
upon  an  errand  which  can  be  very  briefly  performed, 
but  I  beg  that  you  will  not  measure  its  importance 
by  the  number  of  sentences  in  which  I  state  it.  No 
communication  I  have  addressed  to  the  Congress 
carried  with  it  graver  or  more  far-reaching  implica- 
tions to  the  interest  of  the  country,  and  I  come  now 
to  speak  upon  a  matter  with  regard  to  which  I  am 
charged  in  a  peculiar  degree,  by  the  constitution 
itself  with  personal  responsibility. 

"I  have  come  to  ask  for  the  repeal  of  that  pro- 
vision of  the  Panama  Canal  Act  of  August  24, 
1912,  which  exempts  vessels  engaged  in  the  coast- 
wise trade  of  the  United  States  from  the  payment 
of  tolls,  and  to  urge  upon  you  the  justice,  the 
wisdom  and  the  large  policy  of  such  a  repeal  with 
the  utmost  earnestness  of  which  I  am  capable. 

"In  my  own  judgment,  very  fully  considered  and 
maturely  formed,  that  exemption  constitutes  a 
mistaken  economic  policy  from  every  point  of  view, 
and  is,  moreover,  in  plain  contravention  of  the 
treaty  with  Great  Britain  concerning  the  canal 
concluded  on  November  18,  1901.  But  I  have  not 
come  to  you  to  urge  my  personal  views.  I  have 
come  to  state  to  you  a  fact  and  a  situation.  What- 
ever may  be  our  own  differences  of  opinion  con- 
cerning this  much  debated  measure,  its  meaning 
is  not  debated  outside  the  United  States.  Every- 
where else  the  language  of  the  treaty  is  given  but 
one  interpretation,  and  that  interpretation  precludes 
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the  exemption  I  am  asking  you  to  repeal.  We 
consented  to  the  treaty;  its  language  we  accepted, 
if  we  did  not  originate  it;  and  we  are  too  big,  too 
powerful,  too  self-respecting  a  nation  to  interpret 
with  too  strained  or  refined  a  reading  the  words 
of  our  own  promises  just  because  we  have  power 
enough  to  give  us  leave  to  read  them  as  we  please. 
The  large  thing  to  do  is  the  only  thing  we  can 
afford  to  do,  a  voluntary  withdrawal  from  a  position 
everywhere  questioned  and  misunderstood.  We 
ought  to  reverse  our  action  without  raising  the 
question  whether  we  were  right  or  wrong,  and  so 
once  more  deserve  our  reputation  for  generosity 
and  the  redemption  of  every  obligation  without 
quibble  or  hesitation. 

"I  ask  this  of  you  in  support  of  the  foreign 
policy  of  the  administration.  I  shall  not  know  how 
to  deal  with  other  matters  of  even  greater  delicacy 
and  nearer  consequence  if  you  do  not  grant  it  to 
me  in  ungrudging  measure." 

It  will  be  noted  that  the  president  asks  for  the  repeal  of 
the  Exemption  Act  on  the  ground  that  in  his  "own  judg- 
ment" it  constitutes  a  mistaken  economic  policy,  and  because, 
in  the  second  place,  it  is  in  "plain  contravention"  of  our 
treaty  obligation,  and  because,  in  the  third  place,  notwith- 
standing our  differing  opinions  here  at  home,  everywhere 
outside  the  United  States  the  opinion  prevails,  as  he  says, 
that  the  treaty  "precludes  the  exemption;"  and  because  "the 
large  thing  to  do  is  the  only  thing  we  can  afford  to  do,  a 
voluntary  withdrawal  from  a  position  everywhere  questioned 
and  misunderstood." 

He  concludes  his  message  by  saying  "I  ask  this  of  you 
in  support  of  the  foreign  policy  of  the  administration.  I 
shall  not  know  how  to  deal  with  other  matters  of  even 
greater  delicacy,  and  nearer  consequence  if  you  do  not  grant 
it  to  me  in  ungrudging  measure." 

THE  POLICY  OF  EXEMPTION. 
So  far  as  the  policy  of  exemption  is  concerned,  it  is  not 
vitally   important  whether  the  president   is  right  or   wrong. 
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If  our  right  and  power  to  exempt,  or  not,  as  we  may  at 
any  time  see  fit,  were  conceded,  we  could  repeal  the  act  and 
then  at  any  time  in  the  future  return  to  the  policy  of 
exemption  if  we  should  find  by  experience  that  a  mistake 
had  been  made. 

It  is  hard  to  understand  why  Americans  should  not  do 
for  their  own  shipping  interests  as  much  as  other  countries 
do  for  theirs.  It  is  as  important  to  us  to  have  an  adequate 
Merchant  Marine  as  it  is  to  any  other  country;  so  that 
naturally  if  conditions  were  the  same  we  should  give  as 
much  help  to  our  shipping  as  other  nations  extend  to  theirs; 
but  conditions  are  unequal.  We  are  at  a  great  disadvantage 
as  compared  with  our  competitors,  and,  therefore,  the  duty 
to  give  such  aid  is  correspondingly  increased. 

Entertaining  these  views  I  have  been  expecting  from  the 
beginning  that  among  the  results  of  the  construction  of  this 
canal  would  come  in  time,  a  positive  and  permanent  help  for 
our  Merchant  Marine,  either  through  exemption  from  tolls 
or  by  preferential  rates.  I  think  I  would  postpone  such  help, 
if  I  could  have  my  way  about  it,  until  the  canal  is  self-sup- 
porting, but  the  right  to  give  such  help  under  proper  circum- 
stances should  not  be  surrendered. 

On  the  other  hand,  the  interests  of  the  trans-continental 
railroads  must  also  be  considered.  They  would  suffer  more 
or  less  from  the  cheapened  water  transportation  with  which 
they  would  thus  be  compelled  to  compete,  and  possibly  at  a 
time  when  they  might  need  to  have  their  burdens  lightened, 
rather  than  increased.  They  are  as  much  as  ever  essential  to 
our  development  and  defense  and  must  be  allowed  to  prosper. 

All  conflicting  interests  and  views  were  taken  into  considera- 
tion in  the  exhaustive  discussion  that  was  had  in  the  Senate 
and  the  House  preceding  the  enactment  of  the  Exemption 
Law,  and  it  was  in  all  this  light  that  the  Congress  concluded 
that  it  was  good  policy  to  enact  the  legislation  now 
complained  of,  and  that  we  could  do  so  without  violating  in 
any  sense  whatever  any  treaty  obligation. 
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FOREIGN   OPINION. 

So  far  as  foreign  opinion  is  concerned,  while  always 
important,  as  affecting  our  intercourse  with  other  nations,  it 
should  not  be  allowed  to  compel  us  to  abandon  an  important 
right  under  any  circumstances;  especially  not  on  the  ground 
that  we  have  wrongfully  asserted  it,  thus  condemning  our- 
selves morally.     "It  is  a  mean  bird  that  fouls  its  own  nest." 

But  the  president  is  mistaken  in  saying  that  "everywhere," 
outside  the  United  States,  the  opinion  prevails  that  the 
treaty  "precludes  the  exemption,"  if  he  would  have  us 
understand  from  that  statement,  that  in  other  countries  there 
is  no  difference  of  opinion  on  the  subject.  No  doubt,  a 
majority  of  the  people  of  foreign  countries  have  that  belief. 
But  there  can  be  at  least  two  reasons  suggested  why  that 
may  be  true,  without  making  their  belief  true  in  fact; 
in  the  first  place,  the  great  majority  of  people  abroad'  as 
here,  and  I  refer  to  only  intelligent,  thoughtful  men,  have 
never  carefully  investigated  the  subject,  but  have  accepted 
opinions  from  others,  or  have  formed  opinions  from  super- 
ficial, and  perhaps,  incidental  and  prejudiced  reading. 

The  subject  is  a  large  one;  it  is  not  free  from  difficulty; 
and  it  can  be  understood  only  by  more  study  and  investiga- 
tion than  most  men  have  the  time  or  disposition  to  undertake. 

In  the  second  place,  it  is  to  the  interest  of  the  rest  of  the 
world  to  adopt  the  contention  of  Great  Britain;  for  it  is  our 
canal,  and  they  not  only  desire  to  use  it,  but  to  do  so  in 
successful  competition  with  us;  it  is  fair  to  assume,  there- 
fore, that  self  interest  has  influenced  their  judgment  quite 
as  much  as  it  may  have  influenced  ours. 

At  any  rate  we  should  not  be  arraigned  as  acting  in  bad 
faith,  simply  because  we  have  decided  in  favor  of  ourselves, 
for  our  foreign  friends  are  open  to  the  same  charge;  but, 
however  that  may  be,  there  is  not  unanimity  but  diversity 
of  opinion  abroad,  as  well  as  here,  with  respect  to  the  proper 
interpretation  of  the  provision  of  the  treaty  under  considera- 
tion. 
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At  least  two  able  and  exhaustive  arguments  by  two  very 
eminent  British  authorities  in  opposition  to  the  British  con- 
tention have  been  widely  published,  both  in  England  and 
the  United  States.  One  is  by  Edward  S.  Cox-Sinclair  and 
the  other  by  C.  A.  Hereshoff  Bartlett,  LL.  B.  Both  articles 
are  elaborate,  covering  the  whole  case,  and  presenting  every 
phase  of  it,  and  both  reach  in  legal  effect  the  same  con- 
clusion. The  following  quotations  from  the  last  mentioned 
article  will  show  what  that  conclusion  is : 

"The  provision  of  the  treaty  referred  to  means 
that  there  shall  be  no  discrimination  by  the  United 
States  against  any  one  foreign  nation,  or  its  citizens 
or  subjects,  in  favor  of  any  other  foreign  nation, 
or  its  citizens  or  subjects,  in  respect  of  the  conditions 
of  or  charges  for  traffic  or  otherwise.  'On  terms  of 
entire  equality'  refers  to  the  equality  extended  to 
all  nations,  other  than  the  United  States;  that  is  to 
say,  it  is  prohibitive  of  the  United  States  favoring 
one  foreign  nation  as  against  another.  Its  purpose 
was  to  provide  that  vessels  of  commerce  of  all 
nations  foreign  to  the  United  States  should  enjoy 
the  same  equality  among  themselves;  but  this  is 
quite  another  thing  from  saying  that  vessels  of 
commerce  of  foreign  nations  shall  enjoy  the  same 
equality  as  the  vessels  of  commerce  of  the  United 
States,  and  that  the  Federal  Government  can  not, 
without  infringing  the  terms  of  the  treaty,  extend 
the  free  use  of  the  canal  even  to  its  own  vessels 
engaged  in  the  coastwise  trade.  What  else  does 
the  expression  'there  shall  be  no  discrimination 
against  any  such  nation'  mean?  It  means  that  no 
attempt  should  be  made  by  the  Federal  Government 
to  promote  the  interests  of  one  foreign  power  to 
the  detriment  or  exclusion  of  another;  that  all 
foreign  nations  should  stand  together  equal  and 
alike  in  the  use  of  the  canal. 

"On  terms  of  entire  'equality'  was  intended  to 
prevent  the  United  States  discriminating  in  favor 
of  one  foreign  nation  against  another  foreign  nation. 
The  Federal  Government  was  laying  down  its  own 
rules,   not  for  the  regulation  of  its  own   ships  of 
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war  and  of  commerce,  but  for  the  ships  of  war,  and 
of  commerce  of  that  stranger  beyond  its  port,  and 
it  unhesitatingly  declared  that  the  canal  that  might 
be  built  under  its  auspices  should  be  free  and  open 
to  them  on  terms  of  entire  equality.  No  advantage 
should  be  obtained  by  one  foreign  nation  over 
another  foreign  nation;  there  should  be  no  favorit- 
ism, no  special  benefit  or  privilege  extended  to  one 
that  should  not  be  open  alike  to  all  foreign  nations. 
This  is  what  the  provision  means  and  nothing 
more.  It  would  require  the  interpolation  of  terms 
not  contained  in  the  treaty  itself  to  sustain  any 
other  construction." 

Mr.  Hannis  Taylor  quotes  Mr.  George  C.  Butte,  an 
eminent  German  authority  on  International  Law  as  stoutly 
refuting  the  English  claim.  Many  other  similar  quotations 
might  be  made,  but  the  limitations  of  the  occasion  forbid. 
I  shall,  however,  add  one  more.  A  day  or  two  ago  it  was 
published  in  all  our  papers  that  Count  Von  Reventlow,  an 
authority  on  International  Law,  in  a  discussion  of  the  ques- 
tion of  our  right  under  the  Hay-Pauncefote  Treaty  to  exempt 
our  vessels  from  tolls  said : 

"The  Canal  Bill  interprets  the  Anglo-American 
treaty  from  a  certain  viewpoint,  but  it  is  in  no 
sense  an  evasion  thereof.  That  the  United  States 
had  a  right  to  construe  the  treaty  as  Taft  did  can 
not  be  doubted." 

Whatever  the  truth  may  be  as  to  the  extent  this  opinion 
may  be  held  abroad  by  individuals  it  can  be  confidently 
asserted  that  no  government  except  that  of  Great  Britain 
has  made  any  protest  of  any  kind,  official  or  otherwise, 
against  our  action;  and,  of  course,  could  not,  with  any  kind 
of  decency  or  propriety  make  such  a  protest  in  view  of  the 
fact  that  they  have  no  rights  whatever  *in  the  canal,  except 
only  such  as  we  may  see  fit  to  grant  to  them,  upon  their 
complying  with  the  rules  and  regulations  we  may  prescribe 
for  its  use  by  them. 
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But  all  this  is  of  relatively  little  importance,  for  if  we  are 
not  right  in  our  contention,  we  should  not,  and  do  not  wish 
to  adhere  to  it;  but,  if  on  the  other  hand,  we  are  right  in 
our  contention  we  should  not  yield  because  of  foreign 
opinion  or  on  any  other  account,  unless  there  be  good  and  suffi- 
cient reason  for  doing  so. 

No  one  would  have  his  government  violate  or  evade  in 
the  slightest  degree  any  kind  of  treaty  obligation,  no  matter 
whether  fairly  entered  into,  or  not. 

No  nation  could  have  any  standing  among  the  nations  of 
the  world,  that  would  consciously  violate  its  obligations. 
This  sentiment  is  universal.  The  gentlemen  who  uphold  the 
British  contention  have  no  monopoly  of  honorable  purpose. 
The  question  is  not  ethical,  but  practical. 

Do  we  have  a  right  to  exempt  vessels  in  our  coastwise 
trade?  If  riot  that  ends  the  controversy,  and  Congress  can 
not  too  quickly  comply  with  President  Wilson's  request. 
The  President  says  exemption  is  in  "plain  contravention"  of 
our  treaty.  The  fact  that  he  has  been  on  both  sides  of  the 
question  either  refutes  him  or  shows  insincerity. 

THE  BRITISH  CONTENTION. 

The  British  contention  that  we  do  not  have  the  right  is 
based  on  the  first  rule  of  the  third  article  of  the  treaty, 
which  provides : 

"1.  The  canal  shall  be  free  and  open  to  the 
vessels  of  commerce  and  of  war  of  all  nations 
observing  these  rules,  on  terms  of  entire  equality, 
so  that  there  shall  be  no  discrimination  against  any 
such  nation,  or  its  citizens  or  subjects,  in  respect 
of  the  conditions  or  the  charges  of  traffic  or  other- 
wise. Such  conditions  and  charges  of  traffic  shall 
be  just  and  equitable." 

If  that  provision  stood  alone,  looking  no  further  than  the 
face  of  the  language  employed,  the  contention  of  Great 
Britain  might  be  maintained,  but  not  rightfully,  because  the 
contemporaneous    record    shows    such    was    not    the    under- 

21 


standing-  of  either  Great  Britain  or  the  United  States  at  the 
time  when  the  treaty  was  negotiated. 

The  language  relied  upon  is  that  "all  nations  observing 
these  rules,  etc.,"  shall  have  a  right  to  use  the  canal  on 
terms  of  entire  equality,  etc. 

The  words  "observing  these  rules,"  were  not  in  the  first 
Hay-Pauncefote  Treaty.  They  were  put  into  the  second 
Hay-Pauncefote  Treaty  at  the  suggestion  of  Lord  Lans- 
downe,  representing  Great  Britain,  who  stated  why  he 
desired  to  have  them  inserted,  in  the  following  language, 
which  has  reference  to  the  elimination  from  the  second  Hay- 
Pauncefote  Treaty  of  that  provision  of  the  first  Hay-Paunce- 
fote Treaty  which  authorized  an  invitation  to  other  nations 
to  adhere : 

"While  indifferent  as  to  the  form  in  which  the 
point  is  met,  I  must  emphatically  renew  the  objec- 
tions of  His  Majesty's  Government  to  being  bound 
by  stringent  rules  of  neutral  conduct  not  equally 
binding  upon  other  powers.  I  would,  therefore, 
suggest  the  insertion  in  Rule  1,  after  'all  nations'  of 
the  words  'which  shall  agree  to  observe  those  rules.' 
This  addition  will  impose  upon  other  powers  the 
same  self-denying  ordinance  as  Great  Britain  is 
desired  to  accept,  and  will  be  an  additional  security 
for  the  neutrality  of  the  canal,  which  it  will  be  the 
duty  of  the  United  States  to  maintain." 

No  one  can  claim  that  in  this  note  Lord  Lansdowne 
included  the  United  States  among  his  "other  powers,"  be- 
cause the  entire  context,  and  especially  the  subject  immedi- 
ately under  consideration  proves  the  contrary,  for  his  lan- 
guage shows  that  his  anxiety  was  to  place  in  the  new  treaty 
words  that  would  secure  to  Great  Britain,  without  question, 
equality  with  other  nations,  not  with  us,  in  the  use  of  our 
canal.  British  diplomacy  had  not  yet  reached  the  stage  of 
demanding  equality  of  tolls  with  us,  although  in  addition 
we  were  bound  to  bear  all  the  burdens  of  construction,  main- 
tenance, and  operation. 
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The  first  demand  was  for  equality  among  those  who  were 
entitled  to  equality,  and  was  granted.  The  present  demand 
is  not  for  equality,  but  for  rank  inequality  to  our  injury, 
and  should  be  denied. 

The  representative  of  the  United  States  in  that  negotiation 
was  Mr.  John  Hay,  then  Secretary  of  State.  He  filed  an 
official  "Memorandum,"  giving  his  understanding  of  the 
different  provisions  of  the  treaty.  Speaking  on  this  par- 
ticular point,  he  shows  he  had  the  same  thought  in  mind 
that  Lord  Lansdowne  had  expressed. 

He  says : 

"In  conformity  with  the  Senate's  emphatic  rejec- 
tion of  Article  III  of  the  former  treaty,  which 
provided  that  the  High  Contracting  Parties  would 
immediately  upon  the  exchange  of  ratifications, 
bring  it  to  the  notice  of  other  powers,  and  invite 
them  to  adhere  to  it,  no  such  provision  was  inserted 
in  the  draft  of  the  new  treaty. 

"It  was  believed  that  the  declaration  that  the 
canal  should  be  free  and  open  to  all  nations  on 
terms  of  entire  equality  (now  that  Great  Britain 
was  relieved  of  all  responsibility  and  obligation 
to  enforce  and  defend  its  neutrality)  would 
practically  meet  the  force  of  the  objection  which 
had  been  made  by  Lord  Lansdowne  to  the  Senate's 
excision  of  the  article  inviting  the  powers  to  come 
in,  viz.,  that  Great  Britain  was  placed  thereby  in  a 
worse  position  than  other  nations  in  the  case  of  a 
war  with  the  United  States." 

This  provision  recognizes  our  ownership  and  authority 
and  is  intended  to  relieve  the  dependent  situation  of  the 
other  nations  so  acquiring  a  right  by  the  observance  of  the 
rules  and  regulations  we  prescribe — something  not  necessary 
to  our  right  to  use  the  canal. 

If  it  were  otherwise,  we  might,  through  failure  to  observe 
our  own  rules,  lose  our  right  to  use  our  own  property,  as  any 
other  nation  would,  doing  the  same  thing. 

But  that  is  not  all — rule  one  of  Article  III  above  quoted 
as  the  basis  of  the  British  contention  is  but  one  of  six  rules 
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that  are  contained  in  the  same  article;  and  all  are  taken 
from  the  Constantinople  Convention  for  the  government  of 
the  Suez  Canal,  to  the  owner  of  which  canal  they  did  not 
apply,  for  that  owner  is  a  private  corporation,  that  has  no 
ships  of  either  commerce  of  war,  and  has  no  power  or  right 
to  fortify  or  commit  acts  of  war  or  hostility. 

These  other  rules  so  far  as  they  relate  to  the  questions 
we  are  considering  are  as  follows : 

"2.  The  canal  shall  never  be  blockaded;  nor  any 
right  of  war  be  exercised,  nor  any  act  of  hostility  be 
committed  within  it." 

"3.  Vessels  of  war  of  a  belligerent  shall  not 
revictual  nor  take  any  stores  in  the  canal,  except  so 
far  as  may  be  strictly  necessary." 

"4.  No  belligerent  shall  embark  or  disembark 
troops,  munitions  of  war,  or  war-like  materials  in 
the  canal,  except  in  case  of  accidental  hinderance  of 
the  transit,  and  in  such  case  the  transit  shall  be 
resumed  with  all  possible  dispatch." 

"5.  The  provisions  of  this  article  shall  apply  to 
waters  adjacent  to  the  canal,  within  three  marine 
miles  of  either  end." 

"6.  The  plant,  establishments,  building,  etc. 
*  *  *  in  time  of  war,  as  in  time  of  peace,  shall 
enjoy  complete  immunity  from  attack  or  injury  by 
belligerents,  etc." 

All  these  rules  are  natural,  intelligent  and  proper  when 
applied  to  nations  who  have  no  rights  in  the  canal,  except 
such  as  pertain  to  its  use,  but  utterly  out  of  place  when 
applied  to  the  owner,  yet  they  are  all  found  in  the  same 
article  with  rule  one,  which  it  is  claimed  prohibits  exemp- 
tion of  our  vessels  from  tolls.  They  are  all  adopted 
for  the  same  purpose,  and  for  that  reason  thus  grouped 
together.  The  one  can  not  apply  to  us  any  more  than  the 
others,  but  if  all  apply  then  why  should  we  be  wasting 
millions  upon  fortifications?  For  under  these  prohibitions 
we  could  not  furnish  our  forts  with  ammunition,  or  with  the 
guns  and  other  implements  of  war  necessary  to  their  defense ; 
neither  could   we  use  our  guns  to   resist  a  belligerent,   for 
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such  resistance  would  involve  an  act  of  hostility,  and  an 
exercise  of  the  right  of  war,  both  expressly  and  explicitly 
prohibited. 

Sir  Edward  Grey  admits  in  his  letter  of  protest  that  if  one 
rule  of  Article  III  applies  to  us,  all  do,  and  that  these  absurd 
consequences  would  follow,  but  seeks  to  escape  by  conceding 
that  because  of  the  fact  that  the  canal  is  located  on  our  own 
soil,  we  must  be  allowed  to  commit  acts  of  belligerency,  or 
defense  within  the  canal  or  the  waters  adjacent  thereto. 

His  exact  language  is : 

"Now  that  the  United  States  has  become  the 
practical  sovereign  of  the  canal,  His  Majesty's  Gov- 
ernment do  not  question  its  title  to  exercise  bellig- 
erent rights  for  its  protection." 

But  our  ownership  of  the  canal  territory  had  not  been 
acquired  or  even  determined  upon  when  the  treaty  was  made; 
therefore,  it  follows  that  we  must  have  agreed  to  prohibit 
ourselves  from  all  these  acts  of  hostility  and  war,  if  we 
located  the  canal  on  foreign  soil,  as  it  then  seemed  more 
than  probable  we  would,  for  it  was  not  then  known  that  we 
would  be  able  to  acquire  more  than  a  mere  license  or  ease- 
ment. And  yet  knowing  that  in  such  case  we  would  not 
be  allowed  to  use  them,  we  carefully  reserved  the  right  to 
build  forts  and  prepare  to  defend  them.  Certainly  no  such 
construction  is  permissible,  since  it  would  be  only  sheer 
imbecility  to  reserve  a  right  to  protect  our  property  only  on 
our  own  soil,  where  there  would  likely  be  less  occasion  to 
resort  to  acts  of  war  for  its  "protection"  than  if  it  were  on 
foreign  soil.  The  British  admission,  however,  explicitly 
exempts  us  from  the  inhibition  of  all  the  rules  relative  to 
acts  of  war  or  "protection";  and  that  exempts  us  from  all 
of  them. 

For  neither  Sir  Edward  Grey,  nor  anyone  else,  can  make 
"fish  of  one,  and  flesh  of  another;"  especially  such  fish  and 
such  flesh.  Either  all  the  rules  of  Article  III  are  applicable  to 
us  or  none.      If  none  is  applicable  then  we  are  not  included 
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among-  the  "all  nations,"  and  can  do  as  we  like  with  respect 
to  our  own. 

Again,  if  the  first  rule  is  applicable  then  we  can  not  show 
any  favor  whatever  to  either  our  ships  of  war,  or  our  ships 
of  commerce,  either  foreign  or  domestic,  or  give  to  our- 
selves any  advantage  whatever  in  either  war  or  in  peace. 

We  could  not  pass  a  warship,  much  less  a  fleet  of  them, 
or  a  government  transport  even  in  time  of  war  and  dire  neces- 
sity, except  on  full  payment  of  tolls. 

If  this  be  the  proper  construction  of  the  treaty  then  the 
United  States  is  in  a  worse  situation  with  respect  to  the 
canal  it  has  built,  and  is  to  maintain  and  operate,  than  any 
other  nation;  since  the  result  must  be  that  in  addition  to 
the  burden  of  first  cost,  we  are  bound  to  forever  bear  the 
burden  of  maintenance,  and  operation,  without  being 
allowed  to  share  in  the  use  or  benefits,  beyond  what  all 
other  nations  may,  which  have  not  borne  any  such  burden 
in  the  past,  and  are  not  obligated  to  share  any  such  burden 
in  the  future. 

If  the  canal  had  proven  a  failure,  and  we  had  been 
compelled  to  abandon  it  midway  its  construction  no  one 
would  have  contributed  a  dollar  toward  our  reimbursement, 
and  if  its  revenues  prove  insufficient  to  meet  operating 
expenses,  or  if  perchance  some  time  in  the  future,  on  account 
of  an  earthquake,  or  from  other  cause,  it  should  be  destroyed 
no  one  would  help  us  to  bear  the  loss;  and  we  would  not 
expect  any  such  help  from  any  source,  and  would  not  be 
entitled  to  it,  because  we  have  proceeded  throughout  upon 
the  theory  that  we  were  building  at  our  own  cost  and  risk  in 
every  respect,  and  that  we  are  so  to  maintain  it;  all  because 
the  canal  is  primarily  for  our  own  benefit,  first  for  our 
national  defense,  and  secondly  for  our  commerce  and  other 
interests. 

NEUTRALIZATION. 

It  does  not  help  that  contention  as  claimed,  to  refer  to  the 
fact  that  it  is  recited  in  the  preamble  of  this  treaty  that  its 
purpose    was    to    be    accomplished    "without    impairing    the 
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general  principle  of  neutralization  established  in  Article  VIII 
of  the  Clayton-Bulwer  Convention."  That  reference  does 
not  keep  the  Clayton-Bulwer  Convention  alive,  or  make  it 
applicable.  Moreover  that  declaration  of  the  preamble  is 
specifically  fulfilled  by  Article  III  which  expressly  states 
precisely  what  the  neutralization  shall  be;  or  rather  what 
shall  be  the  basis  thereof,  thus  apparently  allowing  to  the 
United  States  some  latitude. 

It  is  not  necessary,  however,  for  the  United  States,  to 
take  any  liberty  with  the  text  of  this  treaty  to  uphold  our 
contention,  for  the  six  rules  that  form  the  basis  of  neutral- 
ization, if  literally  followed,   fully  authorize  and  sustain  it. 

Nothing  in  the  treaty  helps  our  contention  more  than  this 
word  "neutralization."  Its  meaning  is  well  understood.  It 
is  "the  same  throughout  the  world,  and  in  all  works  on 
International  Law;  but  if  there  were  doubt  as  to  its  mean- 
ing the  rules  themselves  make  specific  and  perfectly  plain 
what  the  contracting  parties  intended. 

The  well-defined  and  established  primary  meaning  of 
"neutralization"  has  reference  to  conditions  of  war,  and  the 
rights  and  duties  of  belligerents.  It  will  not  be  disputed 
that  as  to  five  of  the  six  rules  its  meaning  is  the  same  it 
has  ordinarily,  and,  therefore,  the  same  as  it  has  when 
applied  to  a  neutral  port.  There  can  not  be  any  neutral 
port  unless  there  are  belligerents,  and  there  are  no  bellig- 
erents in  time  of  peace — only  in  time  of  war. 

Neutrality  means  the  equal  treatment  of  the  belligerents 
compared  one  with  another;  but  not  the  equal  treatment 
of  belligerents  with  the  nation  to  which  the  neutral  port 
may  belong.  Assuming  the  United  States  to  be  the  neutral 
nation  we  could  not  show  favor  to  one,  or  the  other  of 
warring  nations,  without  violating  the  rules  of  International 
Law  applicable,  and  thus  laying  ourselves  liable  to  be  called 
to  account  by  the  injured  belligerent.  There  is  nothing  in 
the  treaty  to  indicate  that  the  word  as  used  was  to  have  any 
other  than  its  ordinary  meaning  and  this  ordinary  meaning 
has  no  reference  to  peace,  or  the  conditions  of  peace,  but 
only  war,  and  the  conditions  of  war ;  but  if  we  are  to  extend 
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its  application  to  rule  one,  and  make  it  apply  to  tolls  in  time 
of  peace  as  well  as  in  time  of  war,  then,  according  to  all 
rules  of  construction,  neutrality  in  such  new  use  would  mean 
equal  treatment  accorded  by  the  neutral  nation  to  other 
nations  just  as  it  does  in  every  instance  under  its  familiar 
application. 

It  is  impossible  to  think  of  any  case  of  neutrality  or  "neu- 
tralization," whether  peaceful  or  warlike,  without  at  least 
three  parties  being  concerned,  the  neutral,  who  has  no  interest 
in  the  controversy,  and  the  parties  thereto  who  are  entitled 
to  equal  treatment  as  between  themselves,  and  receiving  that, 
have  no  claim  of  any  kind  against  the  neutral. 

All  things  considered,  the  British  contention  is  not  only 
utterly  untenable,  but  also  utterly  unjust. 

And  yet,  notwithstanding,  it  may  be  good  policy  at  this 
time,  or  become  good  policy  at  some  other  time,  to  recede  from 
the  exercise  of  our  right  of  exemption,  and  perhaps  we  should 
do  so  on  the  President's  recommendation,  if  he  would  not 
require  us  at  the  same  time  to  abandon  our  claim  of  power  and 
write  ourselves  down  as  having  been  willing  to  violate  our 
sacred  obligations,  or  of  having  been  so  stupid  that  we  did  not 
understand  them. 

Placed  on  the  ground  that  we  have  no  right  of  exemption 
under  the  treaty,  the  action  we  are  asked  to  take  is  of  the 
most  serious  character. 

It  not  only  means  self-condemnation,  but  it  also  means  the 
abandonment  for  all  time  of  a  right  which  in  the  vicissitudes 
of  our  national  life  may,  under  changed  circumstances,  be  of 
value  far  beyond  what  we  can  now  realize  or  appreciate. 

If  we  can  not  thus  favor  our  coastwise  shipping,  which 
no  foreign  shipping  can  compete  with,  of  course,  no  such 
favor  can  be  allowed  to  our  ships  engaged  in  foreign  trade, 
and  as  a  result  no  advantage  whatever  arises  to  our  shipping 
of  any  class  out  of  this  great  national  work. 

On  the  other  hand  the  exercise  of  this  right  to  show  favor 
to  our  own  ships  in  the  use  of  our  own  property  would  go 
far  toward  obviating  the  necessity  of  resorting  to  subsidies 
against  which  there  is  so  much  prejudice  that  the  proposition 
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to  abandon  exemption  and  pay  the  tolls,  and  then  have  the 
government  rebate  the  amounts  paid  in  whole,  or  in  part, 
in  the  nature  of  subsidies  has  been  assailed  as  a  dishonest 
evasion  of  our  treaty  obligations;  although  nearly  every 
nation  whose  ships  sail  through  the  Suez  Canal  has  either 
in  part,  or  in  full,  resorted  to  the  same  method  of  lifting 
from  such  ships  the  burden  of  tolls  they  are  required  to 
pay — among  these  nations  Great  Britain  herself. 

If  we  recede  from  the  position  we  have  taken,  and  ever 
reach  the  point  where,  as  a  relief  against  the  tolls,  our  vessels 
may  be  required  to  pay,  our  government  shall  undertake  to 
subsidize  it  may  be  safely  assumed  that  we  shall  then  hear 
another  growl  from  the  British  Lion;  for  if  they  are  to  be 
allowed  to  dictate  with  respect  to  the  use  of  our  canal  to 
the  extent  now  demanded,  it  will  be  found  the  more  we  yield 
the  more  we  will  have  to  yield. 

Sir  Edward  Grey  has  given  us  fair  warning  of  all  this  in  his 
letter  of  protest.     Speaking  on  this  point  he  tells  us : 

"Unless  the  whole  volume  of  shipping  which 
passes'  through  the  Canal,  and  which  benefits  all 
equally  by  its  services,  is  taken  into  account,  there 
are  no  means  of  determining  whether  the  tolls 
chargeable  upon  a  vessel  represent  that  vessel's  fair 
proportion  of  the  current  expenditure  properly 
chargeable  against  the  Canal,  that  is  to  say,  interest 
on  the  capital  expended  in  construction,  and  the  cost 
of  operation  and  maintenance.  If  any  classes  of 
vessels  are  exempted  from  tolls  in  such  a  way  that 
no  receipts  from  such  ships  are  taken  into  account 
in  the  income  of  the  Canal,  there  is  no  guarantee 
that  the  vessels  upon  which  tolls  are  being  levied 
are  not  being-  made  to  bear  more  than  their  fair 
share  of  the  upkeep.  Apart  altogether,  therefore, 
from  the  provision  in  Rule  1  about  equality  of  treat- 
ment for  all  nations,  the  stipulation  that  the  tolls 
shall  be  just  and  equitable,  when  rightly  understood, 
entitles  His  Majesty's  Government  to  demand,  on 
behalf  of  British  shipping,  that  all  vessels  passing 
through  the  Canal,  whatever  their  flag  or  their 
character,  shall  be  taken  into  account  in  fixing  the 
amount  of  the  tolls." 
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*  *  *  "if  the  effect  of  the  method  chosen  for 
granting  such  subsidy  would  be  to  impose  upon 
British  or  other  foreign  shipping  an  unfair  share  of 
the  burden  of  the  upkeep  of  the  Canal,"  the  United 
States  would  not  have  a  right  to  grant  such  a 
subsidy. 

This  language  means  we  not  only  have  no  right  to  exempt 
any  of  our  vessels,  not  even  our  war  ships,  or  government 
transports,  from  the  payment  of  the  same  tolls  that  the  ships 
of  all  other  nations  may  be  required  to  pay,  but  that  in 
addition  thereto  we  are  to  be  limited  in  the  collection  of 
tolls  to  such  amount  as  may  be  sufficient  for  the  "upkeep'' 
of  the  Canal,  and  this  "upkeep"  is  defined  to  be  "interest  on 
the  capital  expended  in  the  construction  and  the  cost  of 
operation  and  maintenance." 

What  margin  of  profit  will  be  allowed,  and  how  much  we 
will  be  permitted  to  expend  for  operation  and  maintenance 
are  not  stated. 

Neither  does  he  allow  us  in  the  program  he  thus  lays  down 
to  set  aside  anything  for  a  sinking  fund,  with  which  to  retire 
the  four  hundred  millions  of  bonds  our  Government  has 
issued. 

When  it  is  remembered  that  the  tolls  collected  for  passing 
through  the  Suez  Canal,  which  costs  only  one-fourth  of  what 
this  canal  has  cost  us,  are  much  higher  than  the  tolls  pre- 
scribed for  the  use  of  our  canal;  and  when  it  is  further 
remembered  that  the  only  limitation  found  in  the  treaty 
upon  the  amount  of  tolls  to  be  fixed  is  that  they  shall  be 
"just  and  reasonable,"  this  kind  of  language  amounts  to  a 
species  of  effrontery  that  it  would  be  difficult  to  exaggerate. 

It  forecasts  all  kinds  of  trouble,  annoyance,  vexation  and 
exasperation  with  respect  to  the  maintenance,  operation  and 
use  of  our  canal,  if,  instead  of  rebuking  it,  we  compla- 
cently yield,  for  he  plainly  states  that  "all  vessels  passing 
through  the  canal,  whatever  their  flag,  or  their  character, 
shall  be  taken  into  account  in  fixing  the  amount  of  tolls." 
This  means  that  every  United  States  battleship  must  be 
counted,  every  Government  transport  must  be  counted,  every 
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other  American  ship  must  be  counted,  and  the  amount  of 
tolls  collected  therefrom  shall  be  the  subject  of  an  account- 
ing, which  Great  Britain  will  have  a  right  to  supervise,  and 
take  exception  to  at  her  pleasure,  and  that  if  any  subsidies 
are  paid  they,  too,  shall  be  reported,  examined  and  passed 
upon,  lest  perchance  she  be  required  to  pay  more  than  her 
share. 

The  dispatches  from  Washington  tell  us  of  the  expenditure 
of  many  thousands  of  dollars  in  support  of  a  propaganda 
started  by  the  Carnegie  Endowment  for  International  Peace 
to  help  secure  the  repeal  of  the  Exemption  Act  in  the  interest 
of  international  peace.  This  is  an  even  greater  blunder  than 
the  policy  of  "watchful  waiting."  Both  alike  may  postpone, 
but  neither  can  permanently  prevent  a  rightful  settlement. 
Neither  policy  secures  peace ;  both  threaten  war — men  will  not 
submit  to  injustice;  neither  will  nations. 

It  has  been  suggested  that  our  differences  should  be  arbi- 
trated ;  that  they  are  measured  by  tolls  exemptel  or  tolls  paid, 
only  a  matter  of  dollars  and  cents.  Such  a  suggestion  ignores 
the  serious  nature  of  the  trouble. 

The  question  is  of  vital  interest.  We  are  not  required  by 
any  arbitration  treaty  ever  entered  into  to  submit  it  to  the 
Hague,  or  any  other  tribunal ;  and  would  be  foolish  to  do  so 
unless  so  required,  if  "everywhere"  outside  of  the  United 
States  it  has  already  been  decided  against  us. 

It  relates  to  the  national  defense,  and  the  time  may  come, 
and  at  no  distant  day  in  the  future,  when  the  very  life  of 
the  nation  may  depend  upon  the  action  Ave  are  now  to  take. 

We  should  not  be  willing  to  make  such  a  sacrifice  unless  we 
are  convinced  that  we  are  in  the  wrong,  or  unless  in  some 
honorable  way  we  are  to  receive  an  adequate  consideration 
therefor.  If  I  have  spoken  to  any  purpose,  it  must  appear 
that  we  are  not  in  the  wrong. 

What  then  is  the  consideration  we  are  to  receive?  Does  any- 
body except  the  President  know?  Doubtless  Mr.  Bryan 
knows ;  and  I  imagine  that  the  Honorable  John  Bassett  Moore 
knows;  and  that  it  was  this  knowledge  that  cost  this  nation 
at  a  critical  time  the  loss  of  his  invaluable  service. 


But  I  prefer  not  to  speculate  upon  that,  or  any  other 
matter  that  concerns  any  personality. 

And  yet  if  it  be  proper  to  consider  the  opinion  that  pre- 
vails "everywhere,"  outside  of  England  and  the  United 
States,  and  very  generally  in  both  of  these  countries,  allow 
me  to  read,  as  a  fair  index  of  what  that  opinion  is,  a  few 
words  from  that  distinguished  German  whose  name  I  have 
already  mentioned  in  another  connection. 

I  quote  further  from  Count  Von  Reventlow  as  reported 
in  the  daily  press.  Speaking  of  President  Wilson's  message 
to  Congress,  he  is  reported  as  saying: 

"The  conclusion  seems  well  grounded  that  the 
attitude  of  the  British  Government  concerning  Ben- 
ton's murder,  and  Wilson's  announcement  yester- 
day, stand  in  the  relation  of  cause  and  effect.  It 
will  be  interesting  to  see  how  public  opinion  in 
England  likes  the  idea  of  getting  the  tolls  para- 
graph removed  in  exchange  for  a  murdered  English- 
man." 

If  such  an  opinion  as  this  obtains  "everywhere,"  or  to  any 
considerable  extent  with  everybody  outside  of  the  United 
States,  then  surely  if  we  are  to  be  governed  by  foreign  opinion 
at  all,  or  if  there  be  any  basis  for  such  a  charge,  even  a  "gen- 
tleman's agreement,"  the  Congress  should  not  do  what 
is  proposed,  but  should  indignantly  refuse  to  become  a 
party  to  such  a  transaction;  and  if  there  be  no  basis  for 
such  a  charge,  then  the  President  owes  it  to  himself,  and  to 
the  whole  American  people  to  make  a  sufficient  disclosure  of 
the  facts  to  exonerate  himself  and  this  great  nation  from  the 
charge  of  participation  in  such  an  unworthy  and  unpatriotic 
performance.  He  should  make  it  plain  that  he  would  not  for 
an  instant  entertain  the  thought  of  such  bargaining  for  the 
support  of  any  policy,  foreign  or  domestic,  no  matter  what; 
especially  not  for  his  Mexican  policy,  which  a  great  many  of 
his  own  party,  including  some  of  its  ablest  leaders,  and  prac- 
tically "everybody"  in  all  the  other  parties,  regard  as  a  bloody 
blunder  from  the  beginning  down  to  the  present  moment 
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WEDNESDAY,  APRIL  21,  1914. 

Committee  on  Interoceanic  Canals, 

United  States  Senate, 

Washington,  D.  C. 

The  committee  met  at  2  o'clock  p.  m.  pursuant  to  the  call  of  the 
chairman. 

Present:  Senators  O'Gorman  (chairman),  Walsh,  Thomas,  Owen, 
Simmons,  Brandegee,  Borah,  Bristow,  Perkins,  and  Page. 

The  Chairman.  The  committee  will  come  to  order.  Mr.  Foraker, 
will  you  kindly  state  your  views  regarding  the  pending  legislation, 
particularly  the  attitude  of  the  Senate  at  the  time  the  Hay-Paunce- 
fote treaty  was  under  consideration  ? 

STATEMENT  OF  HON.  JOSEPH  B.  FORAKEK,  CINCINNATI,  OHIO. 

Mr.  Foraker.  Mr.  Chairman,  your  telegram  to  me  asked  me  to 
come  and  testify  with  special  reference  to  any  conferences  I  might 
have  had  with  Mr.  Hay  or  others  touching  the  negotiation  of  the 
Hay-Pauncefote  treaty.  On  account  of  that  request  I  went  through 
my  letter  files  and  found  two  letters  that  reminded  me  of  two  different 
conferences  I  had  with  Mr.  Hay  hi  regard  to,  first,  the  first  Hay- 
Pauncefote  treaty,  as  it  is  called,  and  the  second  conference  with 
reference  to  the  second  Hay-Pauncefote  treaty. 

Senator  Walsh.  Were  you  at  that  time,  Senator,  a  member  of  the 
Foreign  Relations  Committee  of  the  Senate  ? 

Mr.  Foraker.  I  was  at  that  time  a  member  of  the  Foreign  Rela- 
tions Committee. 

Senator  Walsh.  Who  was  the  chairman  ? 

Mr.  Foraker.  Senator  Cushman  K.  Davis  had  been  chairman,  but 
he  had  died  just  before  the  first  of  these  notes  was  sent  to  me  that  I 
am  about  to  present  to  the  committee.  Mr  recollection  is  that  he 
died  in  1900,  shortly  before  the  assembling  of  Congress  for  the 
December  session. 

This  note  that  I  have  is  dated  Washington,  December  1,  1900,  and 
reads : 

Dear  Senator  Foraker:  Unless  you  send  me  word  to  the  contrary,  I  am  coming 
to  see  you  to-morrow  about  3  o'clock. 
Yours,  faithfully, 

(Signed)  John  Hay. 

The  Chairman.  What  was  the  date  of  that  ? 

Mr.  Foraker.  December  1,  1900.  Mr.  Hay  frequently  called  at 
my  house  on  Sundays.  He  had  the  habit  of  taking  a  walk  up  Six- 
teenth Street,  on  which  street  I  resided,  and  it  was  to  know  what  day 
of  the  week  it  was  that  I  caused  the  calendar  to  be  consulted  by  one 
of  the  clerks  in  my  law  office  at  home,  and  as  a  result  of  that  it  is 
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noted  on  the  paper  that  December  2,  the  day  following  this  note, 
the  day  when  he  was  to  call,  was  Sunday.  The  Congress,  I  suppose, 
convened  the  following  day,  Monday.  That  brought  to  my  mind  a 
conference  with  Mr.  Hay  concerning  the  first  Hay-Pauncefote  treaty 
that  had  entirely  gone  out  of  my  mind.  He  had  nothing  special  to 
present  at  that  time,  but  hi  view  of  the  death  of  Senator  Davis  he  had 
some  anxiety  about  the  action  of  the  committee  on  the  first  Hay- 
Pauncefote  treaty,  or,  rather,  the  action  of  the  Senate.  The  treaty 
was  sent  to  the  Senate,  as  I  recall,  on  the  5th  of  February,  1900.  It 
was  referred  to  the  Committee  on  Foreign  Relations  and  was  reported 
back  to  the  Senate  on  9th  of  March.  I  did  not  remember  this  but  I 
learned  it  by  consulting  the  record. 

Senator  Page.  Senator,  were  you  the  ranking  member  of  the  com- 
mittee— next  to  the  chairman  ? 

Mr.  Foraker.  No,  sir;  not  at  that  time.  I  was  never  the  ranking 
member  next  to  the  chairman.  At  that  time  I  think  there  were 
two  or  three  others  ahead  of  me.  Senator  Frye  and  Senator  Lodge 
were  both  ahead  of  me  in  rank  on  the  committee. 

After  the  treaty  was  reported  to  the  Senate  there  was  no  sufficient 
opportunity,  I  will  say,  to  properly  discuss  it.  There  was  a  good 
deal  of  diversity  of  opinion  about  the  treaty.  There  were  a  number 
of  us — I  was  one  of  them — who  were  not  satisfied  with  the  first  Hay- 
Pauncefote  treaty.  It  seemed  to  me  that  it  was  framed  on  different 
lines  from  those  on  which  it  should  have  been  framed,  and  the  result 
was  that — at  any  rate  the  treaty  was  not  considered  in  the  Senate  until 
after  the  summer  vacation  was  over  and  we  returned.  At  that  time 
Senator  Davis,  who  had  reported  the  treaty  with  an  amendment, 
had  died,  and  Mr.  Hay  had  some  solicitude  about  the  matter  being 
properly  pushed  before  the  Senate.  He  was  very  anxious  to  have 
the  treaty  brought  up  and  considered  at  as  early  a  date  as  the  Senate 
could  conveniently  give  proper  consideration  to  it,  and  he  simply 
wanted  to  know,  in  a  general  way,  what  I  thought  the  chances  were 
of  an  early  consideration,  and  we  indulged  in  some  talk  as  to  the 
character  of  the  treaty.  As  I  now  recall  the  conversation,  he  was 
already  aware  that  I  did  not  like  the  treaty  in  the  form  in  which  it 
had  been  sent  to  the  Senate,  nor  did  I  like  it  as  amended  by  Senator 
Davis.  The  committee,  I  know,  are  familiar  with  the  fact  that  the 
first  Hay-Pauncefote  treaty  had  a  positive  prohibition  against  forti- 
fying the  canal.  Senator  Davis's  amendment  was  a  provision  that 
it  was  thought  negatived  the  effect  of  that  whenever  there  might  be 
occasion  for  fortification  or  for  any  acts  of  war  on  our  behalf  to 
protect  the  canal.  I  was  not  entirely  satisfied  with  his  amendment. 
I  do  not  think  any  member  of  the  committee  signed  that-  report  that 
Senator  Davis  filed;  but  under  the  circumstances  the  treaty  was 
reported  back  to  the  Senate  and  all  were  at  liberty  to  offer  such 
simendnients  as  they  might  see  fit  to  offer  on  the  floor  of  the  Senate. 

When  we  came  to  consider  the  treaty  in  the  Senate  I  offered  two 
amendments,  as  the  record  which  I  have  before  me  shows.  One  was 
to  abrogate  the  ( layton-Buhver  convention,  and  the  word  " abro- 
gate" was  changed  to  "supersede"  on  the  suggestion  of  Senator 
Spooner.  I  asked  him  what  he  thought  the  difference  was  in  legal 
effect  between  "abrogated"  and  "superseded," and  he  said  he  thought 
there  was  no  difference  except  lie  thought  that  "superseded"  was  a 
softer  word,  and  I  accepted  it  as  a  substitute  for  "abrogated."     I 
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thought  it  meant  the  same  thing.  That  amendment  was  referred  to 
the  Committee  on  Foreign  Relations,  which  reported  it  back  the  fol- 
lowing day  in  substantially  the  same  language.  I  think,  as  I  offered 
it,  it  was  that  immediately  following  the  word  " convention"  should 
be  inserted  the  words  "which  is  hereby  abrogated,"  changed  to 
"superseded"  in  the  way  I  have  stated.  It  was  reported  back  with 
the  amendment  "which  convention  is  hereby  superseded."  Mr, 
Lodge  reported  it  back  the  following  day.  All  this  I  speak  of  posi- 
tively because  I  have  just  looked  over  the  record.     I  have  it  before  me. 

The  other  amendment  that  I  offered  was  to  strike  out  all  of  article  3 
of  the  first  Hay-Pauncefote  treaty,  which  was  the  provision  that 
invited  all  other  nations  to  adhere  to  the  treaty.  By  adherence,  as 
we  understood  it  then,  it  was  meant  that  they  could  if  they  so  desired 
become  parties  to  the  treaty  itself. 

With  those  three  amendments,  all  of  which  were  adopted  by  the 
Senate,  the  treaty  was  ratified.  The  purpose  I  had  in  view  in  making 
the  amendments  I  offered  was  to  make  the  treaty  conform  to  what  I 
understood  to  be  the  primary  purpose  of  the  construction  of  the  canal, 
namely,  for  national  defense.  It  was  not  a  money-making  venture  in 
any  sense  of  the  word.  Nobody  stopped  to  consider  how  much  it 
would  cost  to  build  the  canal,  except  in  an  incidental  way;  it  was 
estimated,  however,  that  it  would  cost  $187,000,000,  or  about  that 
sum,  but  if  it  had  been  $287,000,000  or  $387,000,000,  the  action  of  the 
Senate  would  have  been  precisely  the  same  in  that  respect.  Our 
experience  when  the  Oregon  had  to  sail  around  the  Horn  to  aid  in  the 
defense  of  the  country  against  Cervera's  fleet  made  us  appreciate  the 
necessity  for  having  facilities  for  transferring  our  small  fleet  from  one 
coast  to  the  other.  It  doubled  its  efficiency,  as  the  expression  was  in 
that  day,  and  that  was  very  important  in  view  of  the  fact  that,  while 
Spain  was  not  a  very  strong  naval  power,  yet  we  might  any  day 
become  involved  in  war  with  England  or  Germany,  or  some  other 
country  that  did  have  a  strong  naval  power,  and  then  without  this 
means  of  doubling  the  efficiency  of  our  Navy,  which  was  then  small 
and  likely  to  continue  relatively  small  at  least,  we  would  be  at  great 
disadvantage.  The  primary  purpose  of  it  being  therefore  not  com- 
mercial, for  that  was  only  incidental,  but  the  national  defense,  I  did 
not  think  we  could  afford  to  have  any  copartners  in  the  transaction, 
and  therefore  was  not  willing  that  the  Clayton-Bulwer  treaty  should 
be  continued  in  a  modified  way  or  in  any  way  whatever. 

I  wanted  to  get  rid  of  it  absolutely  so  that  we  would  have  no  copart- 
nership in  the  control  of  our  canal  when  the  exigencies  of  war  might 
come  upon  us.  I  moved  to  strike  out  the  paragraph  inviting  all 
other  nations  to  adhere,  for  the  same  general  purpose,  that  if  they  were 
to  adhere,  they  would  become  parties  to  the  contract,  and  in  case  oi 
war  we  would  have  to  stop  and  consult  not  only  England  but  every- 
body else  who  had  seen  fit  to  adhere,  and  it  might  be  very  inconvenient 
to  do  that  if  an  enemy  were  moving  on  us  rapidly.  At  any  rate,  that 
was  the  purpose,  and  I  do  not  recall  that  I  had  any  other  conference 
with  Mr.  Hay  until  after  he  got  a  letter  from  Lord  Lansdowne  reject- 
ing our  treaty  because  of  these  amendments.  He  came  to  my  house 
one  Sunday  afternoon  bringing  that  letter.  I  think  that  must  have 
been  in  the  latter  part  of  March  or  perhaps  in  April.  I  had  the  im- 
pression that  it  was  in  April,  but  I  see  by  a  reference  to  the  letter, 
which  I  have  taken  the  trouble  to  cut  out  of  a  copy  of  Senator 
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McCumber's  speech,  in  which  it  was  printed  in  full,  that  it  is  dated 
February  22,  1901 .  I  do  not  know  how  long  before  the  time  Mr.  Hay- 
came  to  see  me  with  this  letter  it  had  reached  him,  but  probably  only 
very  shortly  before  that  time,  because  he  had  the  letter  with  him,  and 
said  he  had  a  very  important  communication  from  the  British  Gov- 
ernment and  wanted  me  to  read  it.  We  already  knew  that  they  had 
refused  to  accept  the  treaty  with  the  amendments,  as  we  had  amended 
it.  I  read  the  letter  over  very  carefully,  and  then  we  drifted  into  a 
general  conversation  about  the  subject;  and  inasmuch  as  I  had 
offered  the  two  amendments  that  I  have  mentioned,  he  wanted  to 
know  about  our  insisting  on  them,  what  the  spirit  of  the  Senate  was, 
etc.,  and  so  on,  just  about  what  might  arise  in  a  general  conversation 
of  that  kind.  1  told  him  I  thought  the  spirit  of  the  convention  was 
exactly  as  the  vote  on  those  amendments  indicated;  that  we  were 
disposed  to  build  the  canal,  but  were  building  it  primarily  for  the 
nation's  defense,  and  therefore,  inasmuch  as  we  did  not  need  any 
help  about  it,  we  did  not  want  to  put  ourselves  in  the  position  of  having 
to  consult  anybody  else  with  regard  to  it.  We  wanted  to  build  an 
American  canal  with  American  money,  to  be  used  in  the  first  instance 
for  American  defense,  and  then,  in  so  far  as  commercial  purposes  were 
concerned,  such  as  we  might  be  able  to  connect  with  it,  but  the  other 
was  the  primary  purpose. 

After  talking  the  matter  all  over  in  that  way  he  took  out  of  his 
pocket  a  copy  of  the  treaty  as  it  had  been  amended  by  the  Senate  and 
asked  me  to  indicate  on  that,  in  addition  to  what  was  already  indicated 
there,  what  I  had  in  mind  by  what  I  had  said  to  him.  I  took  his 
copy  of  the  treaty  and  indicated  that  we  wanted  the  amendment 
retained  in  any  new  draft  that  abrogated  the  Clayton-Bulwer  treaty. 
That  came  first,  and  then  in  the  next  place  we  wanted  the  other  pro- 
vision stricken  out — the  one  I  spoke  of  a  moment  ago.  My  motion 
was  to  strike  out  the  whole  of  article  3,  as  follows: 

The  high  contracting  parties  will,  immediately  upon  the  exchange  of  the  ratifica- 
tions of  this  convention,  bring  it  to  the  notice  of  the  other  powers  and  invite  them 
to  adhere  to  it. 

I  indicated  on  his  copy  of  the  treaty  that  he  had  with  him  that  we 
would  insist  on  the  amendment  about  getting  rid  of  the  Clayton- 
Bulwer  treaty,  and  that  we  would  insist  on  the  amendment  that  I 
have  just  mentioned,  and  that  so  far  as  the  amendment  was  con- 
cerned, offered  by  Senator  Davis,  which  had  been  accepted,  that  I 
thought  the  Senate  would  be  willing  to  have  that  go  out  if  the  pro- 
vision against  fortifications  also  went  out,  and  that  with  those  changes 
made,  I  thought  the  Senate  would  ratify  the  treaty.  I  remember 
also  there  was  a  clause  in  the  treaty  which  I  suggested  might  be 
transposed.     That  is  the  following: 

The  United  States,  however,  shall  be  at  liberty  to  maintain  such  military  police 
along  the  canal  as  may  be  necessary  to  protect  it  against  lawlessness  and  disorder. 

1  wanted  that  transposed  from  section  7  of  article  2,  where  it 
followed  the  clause  prohibiting  fortifications,  to  section  2  of  article  2 
of  the  old  treaty. 

The  Chairman    Subdivision  2  of  article  3  of  the  new  treaty? 

Mr.  Foraker.  Of  the  old  treaty.  And  then  insert  it  so  that  section 
2,  article  2,  would  read  as  follows — I  do  not  know  what  that  be- 
comes now. 
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The  Chairman.  It  is  subdivision  2  of  article  3. 
Mr.  Foraker.  It  reads: 

The  canal  shall  never  be  blockaded,  nor  shall  any  right  of  war  be  exercised,  nor 
any  act  of  hostility  be  committed  within  it.  The  United  States,  however,  shall  be  at 
liberty  to  maintain  such  military  police  along  the  canal  as  may  be  necessary  to  protect 
it  against  lawlessness  and  disorder. 

I  told  him  I  thought  with  those  amendments  the  Senate  would 
ratify  the  treaty.  He  noted  them  all,  or  we  did  between  us,  and  he 
went  away  with  the  treaty,  and  I  knew  nothing  more  about  it  until  I 
received  the  following  letter  from  Mr.  Hay.  This  letter  is  dated 
Washington,  August  23,  1901,  and  reads: 

Dear  Senator:  It  gives  me  great  pleasure  to  inform  you,  in  the  strictest  con- 
fidence, that  I  hope  to  conclude  a  new  canal  treaty  with  England,  which  will  embody 
all  the  essential  ideas  of  the  Senate  amendments,  and  especially  all  the  suggestions 
which  you  kindly  made  to  me  last  spring.  I  put  them  all  in  my  draft,  although  I 
thought  I  might  have  some  trouble  in  carrying  them  through.  But  the  British 
Government  have  shown  a  very  fair  and  reasonable  spirit,  and  I  sincerely  hope  we 
may  now  get  a  treaty  by  December  which  will  be  even  more  acceptable  to  the  Senate 
than  the  one  they  ratified  last  winter. 

Please  regard  this  is  [as]  entirely  confidential. 
Yours,  faithfully, 

(Signed)  John  Hay. 

The  Hon.  J.  B.  Foraker. 

I  suppose  there  is  no  impropriety  in  making  it  public  at  this  time. 
I  never  did  make  it  public  until  now  except  to  send  a  copy  of  it  to 
President  Taft  when  they  had  this  subject  before  them  for  considera- 
tion during  his  administration. 

The  Chairman.  The  ban  of  secrecy  has  been  practically  removed 
by  the  State  Department  from  all  the  correspondence  connected  with 
the  negotiation  of  the  Hay-Pauncefote  treaty. 

Mr.  Foraker.  So  I  understand.  I  do  not  know  that  they  have 
any  correspondence  from  me,  but  I  have  that  from  Mr.  Hay,  and  I 
have  a  lot  of  other  letters,  but  they  are  not  of  any  importance  that  I 
know  of  about  this  matter. 

In  due  time  the  new  treaty  came,  and  Senators  are  familiar  with 
what  it  is.     It  was  ratified  by  the  Senate  without  amendment. 

The  Chairman.  Was  the  treaty  reported  from  your  committee  by 
Senator  Lodge  ? 

Mr.  Foraker.  I  believe  it  was.  It  is  my  recollection  he  reported 
the  treaty  out  of  our  committee. 

The  Chairman.  You  have  heard  the  statement,  or  the  statement 
attributed  to  him — he  has  made  it  several  times — that  when  he  re- 
ported that  treaty  on  behalf  of  the  Foreign  Relations  Committee  of 
the  Senate  he  did  not  believe,  and,  so  far  as  he  knew,  no  other  Senator 
believed,  that  the  provisions  of  the  treaty  imposed  any  restraint 
whatever  on  the  United  States  with  respect  to  its  own  vessels,  either 
of  commerce  or  of  war  ? 

Mr.  Foraker.  Yes,  sir;  I  did  not  think  so. 

The  Chairman.  Now,  what  is  your  judgment  respecting  that  ? 

Mr.  Foraker.  My  judgment  is  the  same  as  his  in  that  respect. 
It  was  our  endeavor  to  cut  loose  entirely  from  all  the  entanglements 
which  had  been  thrown  around  us  by  the  Clayton-Bulwer  treaty  and 
by  everything  else  that  had  been  previously  done,  and  with  a  free 
hand  proceed  to  build  a  canal  which  would  be  primarily  for  national 
defense  and  secondarily  for  commerce ;  make  out  of  it  as  acceptable 
an  instrument  of  commerce  as  we  could,  but  the  primary  purpose  was 
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national  defense.  And  therefore  it  did  not  matter  whether  it  cost 
$100,000,000  or  $200,000,000;  we  did  not  want  it  to  cost,  of  course, 
any  more  than  was  necessary,  but  whatever  it  might  cost  we  expected 
to  build  it. 

If  I  may  be  allowed  to  leave  with  the  committee  a  copy  of  that 
letter  from  Mr.  Hay 

The  Chairman.  Just  insert  that. 

Mr.  Foraker.  I  have  many  other  letters  here  from  Mr.  Hay,  some 
of  them  about  this  matter,  but  they  do  not  throw  any  light  particu- 
larly. That  treaty  was  in  due  time  received  and  acted  on  in  the 
Senate.  This  committee  are,  of  course,  familiar  with  the  proceedings 
of  the  Senate.  It  was  ratified  without  any  amendment,  just  as  it  was 
submitted  to  us. 

Senator  Simmons.  Senator  Foraker,  Great  Britain  yielded  practi- 
cally all  the  three  points  involved  in  the  Senate  amendment 

Mr.  Foraker.  It  involves  the  three  points. 

Senator  Simmons  (continuing) .  To  the  United  States,  and  by 
reason  of  that  yielding  of  Great  Britain  the  second  treaty  was  satis- 
factory to  the  Senate,  and  passed  by  unanimous  vote  ? 

Mi'.  Foraker.  Yes,  sir;  Great  Britain  yielded  all  that  we  asked, 
and  accepted  the  treaty  just  as  we  ratified  it.  Of  course  her  negoti- 
ators had  accepted  it  previously,  but  in  that  way  it  came  to  be  ratified. 
I  made  some  notes 

Senator  Simmons.  Will  you  pardon  me,  Senator,  for  another  sug- 
gestion ? 

Mr.  Foraker.  Yes;  I  will  be  glad  to  have  that  at  any  time,  for  I 
have  not  prepared  anything  at  all  except  some  notes  I  made  here 
hurriedly. 

Senator  Simmons.  In  regard  to  the  amendments  to  which  you 
refer  to  the  first  Hay-Pauncefote  treaty,  in  the  negotiation  of  that 
treaty  Great  Britain  had  surrendered  much  of  the  rights  and  privi- 
leges that  were  reserved  to  it  in  the  Clayton-Bulwer  treaty,  had  it  not  ? 

Mr.  Foraker.  I  do  not  remember  that  she  surrendered  any  rights 
of  any  importance  that  she  was  entitled  to  insist  upon  at  that  time. 
If  you  will  indicate  what  the}^  were,  you  may  refresh  my  recollection. 

Senator  Simmons.  I  refer  first  to  the  provision  in  the  Clayton- 
Bulwer  treaty  prohibiting  either  nation  from  acquiring  exclusive 
rights  to  construct  a  canal  across  the  Isthmus,  and  also  to  the  pro- 
hibition against  the  United  States  fortifying  any  canal  that  might  be 
constructed. 

Mr.  Foraker.  Yes;  the  United  States  was  enjoined  from  forti- 
fying  

Senator  Simmons.  I  refer  to  the  first  as  the  most  important — the 
first  provision  in  the  treaty. 

Mr.  Foraker.  Well,  probably  she  had — you  are  more  familiar 
with  the  record  than  I  am;  I  have  not  had  occasion  to  look  at  it. 

Senator  Simmons.  Let  me  read  you,  Senator,  the  first  provision  of 
the  Clayton-Bulwer  treaty. 

Mr.  Foraker.  I  will  turn  to  it  right  here;  I  have  it  before  me. 

Senator  Simmons  (reading): 

Article  I. 

The  Governments  of  the  United  States  and  Great  Britain  hereby  declare  that 
neither  the  one  nor  the  other  will  ever  obtain  or  maintain  for  itself  any  exclusive 
control  over  the  said  ship  canal;  agreeing  that  neither  will  ever  erect  or  maintain 
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any  fortifications  commanding  the  same  or  in  the  vicinity  thereof,  or  occupy,  or 
fortify,  or  colonize,  or  assume,  or  exercise  any  dominion  over  Nicaragua,  Costa  Rica, 
the  Mosquito  coast,  or  any  part  of  Central  America;  nor  will  either  make  use  of  any 
protection  which  either  affords  or  may  afford,  or  any  alliance  which  either  has  or 
may  have  to  or  with  any  state  or  people,  for  the  purpose  of  erecting  or  maintaining 
any  such  fortifications,  or  of  occupying,  fortifying,  or  colonizing  Nicaragua,  Costa 
Rica,  the  Mosquito  coast,  or  any  part  of  Central  America,  or  of  assuming  or  exercising 
dominion  over  the  same;  nor  will  the  United  States  or  Great  Britain  take  advantage 
of  any  intimacy,  or  use  any  alliance,  connection,  or  influence  that  either  may  possess 
with  any  state  or  government  through  whose  territory  the  said  canal  may  pass,  for 
the  purpose  of  acquiring  or  holding,  directly  or  indirectly,  for  the  citizens  or  sub- 
jects of  the  one,  any  rights  or  advantages  in  regard  to  commerce  or  navigation  through 
the  said  canal  which  shall  not  be  offered  on  the  same  terms  to  the  citizens  or  subjects 
of  the  other. 

Mr.  Foraker.  I  see  what  it  is.  The  record  shows  what  the  dif- 
ference may  be  between  the  Clayton-Bulwer  treaty  and  the  first 
Hay-Pauncefote  treaty.     I  have  not  stopped  to  look  at  it. 

Senator  Simmons.  The  first  Hay-Pauncefote  treaty  did  authorize 
the  United  States  bv  itself  or  through  a  corporation  financed  by  it  to 
construct  this  canal  through  the  Isthmus  ? 

Mr.  Foraker.  Yes. 

Senator  Simmons.  And  to  exercise  exclusive  control,  at  least  so  far 
as  making  the  rules  regulating  traffic  through  the  canal,  policing  it, 
and  exercising  the  usual  functions  of  sovereignty  over  the  territory, 
subject,  of  course,  to  any  reserve  sovereignty  in  the  State  from  which 
it  acquired  the  territory  by  lease  or  by  contract,  in  perpetuity  ? 

Mr.  Foraker.  A  comparison  of  the  two  treaties  will  show,  of 
course,  what  changes  were  made.  I  have  had  no  occasion  to  make 
any  comparison. 

Senator  Simmons.  I  simply  meant  to  ask  you  if  the  first  Hay- 
Pauncefotc  treaty  did  not  contain  in  it  many  concessions  in  favor 
of  the  United  States  from  the  position  which  the  United  States 
occupied  in  reference  to  this  enterprise  under  the  Clayton-Bulwer 
treaty  ? 

Mr.  Foraker.  Some,  probably.  I  do  not  remember  what  they 
are.  I  could  not  enumerate  them  for  I  have  had  no  occasion  to  look 
at  them.  A  comparison  of  the  two  treaties  will  show  as  to  that.  I 
suppose  the  members  of  the  committee  who  have  been  studying  it 
are  more  familiar  with  it  than  I  am.  I  have  not  had  occasion  to 
study  it  at  all. 

Senator  Simmons.  I  had  asked  the  Senator  first  if  in  the  second 
Hay-Pauncefote  treaty  Great  Britain  did  not  yield  to  all  three  of 
the  contentions  of  the  Senate  ? 

Mr.  Foraker.  Yes,  she  did. 

Senator  Simmons.  And  you  answered  that  that  showed  a  yield- 
ing on  the  part  of  Great  Britain  to  our  contentions  on  these  three 
points,  and  then  I  am  merely  asking  these  other  questions  for  the 
purpose  of  showing  that  in  the  first  Hay-Pauncefote  treaty  Great 
Britain  yielded  some  valuable  things  to  us  that  we  did  not  have  in 
the  Clayton-Bulwer  treaty. 

Mr.  Foraker.  Well,  there  was  a  controversy  for  a  long  time  as  to 
whether  or  not  the  Clayton-Bulwer  treaty  was  any  longer  in  force. 
I  remember  that  the  Senate  adopted  some  resolutions  that  indicated 
that  they  did  not  think  it  was  in  force  early — about  1890.  I  can  not 
give  them  now,  but  they  are  printed  in  the  record. 
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Senator  Simmons.  But  in  negotiating  the  first  Hay-Pauncefote 
treaty  as  well  as  the  second  did  we  not  recognize  in  that  document 
that  the  Clayton-Bulwer  treaty  was  in  force? 

Mr.  Foraker.  Yes.  It  was  thought  better  to  recognize  it  in  force 
as  it  was.  It  never  had  been  denounced.  It  never  had  been  notified. 
There  never  had  been  any  steps  taken  to  get  rid  of  it  except  to  declare 
only  that  it  was  no  longer  applicable,  which  was  a  good  ground  for 
abandoning  it. 

Senator  Brandegee.  Did  not  Mr.  Davis  in  his  report  as  chairman 
of  the  Foreign  Relations  Committee  concede  absolutely  that  the 
Clayton-Bulwer  treaty  was  in  full- force,  although  there  had  been  dis- 
satisfaction with  it  for  some  time? 

Mr.  Foraker.  Yes;  I  think  he  did.  I  think  I  was  of  the  same 
opinion.  I  think  all  of  the  Senators  were  of  that  opinion,  that  tech- 
nically it  was  in  full  force  and  effect. 

Senator  Brandegee.  We  were  estopped  from  denying  it,  of  course. 
When  we  admitted  that  this  superseded  the  Clayton-Bulwer  treaty 
we  admitted  the  existence  of  the  Clayton-Bulwer  treaty,  did  we  not? 

Mr.  Foraker.  Certainly  we  did.  'We  admitted  it  by  negotiating 
this  treaty,  as  I  understood  it  at  the  time. 

Sonator  Borah.  You  regarded  its  strength  at  that  time  as  merely 
technical,  did  vou  not  ? 

Mr.  Foraker.  We  all  felt  that  we  had  a  right  to  get  rid  of  the 
Clayton-Bulwer  treaty  at  any  time  we  saw  fit  to  do  so  by  simply 
notifying  Great  Britain  that  the  conditions  had  so  far  changed  that 
it  was  no  longer  desirable  on  our  part  to  continue  it;  and  that  it 
was  no  longer  applicable  to  existing  conditions. 

Senator  Borah.  In  other  words,  if  Great  Britain  had  refused  to 
yield  upon  any  substantial  matter,  speaking  for  yourself,  would  you 
have  regarded  the  Clayton-Bulwer  treaty  as  of  sufficient 

Mr.  Foraker.  I  would  have  regarded  the  Clayton-Bulwer  treaty 
as  one  that  we  could  put  an  end  to  by  notifying  them  of  that  fact 
in  the  way  recognized  by  international  law. 

Senator  Borah.  In  other  words,  its  existence  continued  by  reason 
of  the  fact  that  technically  it  had  not  been  notified  ? 

Mr.  Foraker.  That  was  all.  That  was  the  opinion  that  generally 
prevailed  at  that  time.  I  had  occasion  to  go  to  the  Library  yesterday 
about  a  different  matter  entirely,  and  saw  there  in  either  the  Literary 
Digest  or  some  other  periodical  like  that  a  statement  that  Senator 
Lodge  had  intended  to  offer  a  resolution  denouncing  the  Clayton- 
Bulwer  treaty  at  the  meeting  of  Congress  in  December  following  the 
negotiation  of  this  treaty,  if  this  treaty  was  not  acceptable  to  Great 
Britain. 

Senator  Brandegee.  What  is  the  difference  between  a  treaty  actu- 
ally in  existence  and  a  treaty  technically  in  existence? 

Mr.  Foraker.  One  that  is  actually  in  existence  is,  I  suppose, 
one  that  is  framed  with  respect  to  conditions  that  are  still  con- 
tinuing. One  that  is  only  technically  in  existence  is  a  treaty,  I 
would  sunpose— I  have  never  had  occasion  to  give  a  definition  of  it 
before— that  was  framed  with  respect  to  conditions  existing  which 
had  largely  changed  just  as  they  had  here. 

Senator  Brandegee.  But  when  the  conditions  had  largely  changed, 
but  neither  party  has  notified  or  denounced  the  treaty,  it  is  just  as 
actually  in  existence  as  any  other  treaty? 
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Mr.  Foraker.  Certainly  it  is.  We  took  that  view  of  it,  and  for 
that  reason  Mr.  Hay  negotiated  this  treaty.  But  we  did  not  thereby 
abandon  our  right  to  denounce  the  treaty  if  we  saw  fit  to  do  so,  ana' 
I  saw  this  notice  that  Senator  Lodge  intended  to  introduce  a  resolu- 
tion of  that  kind  at  the  approaching  session  of  Congress  if  we  did  not 
succeed  in  making  an  agreement  with  Great  Britain. 

Senator  Borah.  Do  you  recall,  Senator,  that  the  Foreign  Relations 
Committee  as  far  back  as  1884,  when  John  Sherman,  Evarts,  and  a 
number  of  that  class  of  men  were  on  the  Foreign  Relations  Commit- 
tee, made  a  report  in  which  they  declared  that  the  Clayton-Bulwer 
treaty  was  obsolete;  that  the  conditions  had  so  changed  as  to  render 
it  such,  and  that  in  addition  to  that  Great  Britain  had  some  twice 
or  thrice  violated  it  ? 

Mr.  Foraker.  Yes;  I  remember  that  very  well,  except  that  I  am 
not  sure  that  you  have  the  year  correct — 1884. 

Senator  Borah.  I  am  not  sure  of  the  year  either. 

Mr.  Foraker.  I  think  it  was  1890,  perhaps. 

Senator  Borah.  But  that  was  a  unanimous  report  upon  the  part 
of  the  Foreign  Relations  Committee  of  the  Senate  ? 

Mr.  Foraker.  Yes,  Democrats  and  Republicans  alike  unani- 
mously signing  it.  I  had  occasion  to  cite  that  not  long  ago  in  some 
remarks  I  made  at  Cleveland,  Ohio,  and  therefore  I  have  a  very  dis- 
tinct recollection  about  it  except  as  to  the  date.  I  think  it  was*1890. 
You  said  1884.     But  whenever  it  was  they  did  do  that  ven^  thing. 

Senator  Brandegee.  Was  it  ever  considered  by  the  Senate? 

Mr.  Foraker.  I  do  not  know  whether  it  was  or  not.  I  know  they 
made  that  report. 

Senator  Brandegee.  It  was  never  voted  on,  was  it  ? 

Mr.  Foraker.  Well,  I  do  not  know.  You  gentlemen  can  find  that 
out  here  without  going  to  as  much  trouble  as  it  would  be  for  me. 

Senator  Walsh.  Senator  Foraker,  in  answer  to  a  question  ad- 
dressed to  you  by  Senator  Simmons  I  understood  you  to  accede  to  his 
suggestion  that  all  three  amendments  proposed  by  the  Senator  to  the 
first  Hay-Pauncefote  treaty  were  incorporated  in  the  second  treaty — 
that  the  concessions  were  made  by  Great  Britain? 

Mr.  Foraker.  No,  I  did  not  say  that.  If  I  am  reported  as  saying 
that  I  would  like  to  have  it  corrected. 

Senator  Simmons.  I  did  not  understand  that. 

Mr.  Foraker.  What  I  have  said  was  that  the  two  amendments 
that  I  offered  were  both  incorporated  in  the  second  Hay-Pauncefote 
treaty,  and  the  amendment  offered  by  Senator  Davis,  and  adopted  by 
the  Senate  to  the  first  treatv,  was  left  out,  and  along  with  it  the  pro- 
hibition  agamst  fortifications,  which  made  his  amendment  unneces- 
sary. 

Senator  Walsh.  I  wanted  to  call  your  attention  to  this.  The 
following  amendment  was  proposed  by  the  Senate  to  the  original 
treaty : 

It  is  agreed,  however,  that  none  of  the  foregoing  conditions  and  stipulations  of  this 
article  shall  apply  to  measures  which  the  United  States  may  find  it  necessary  to  take 
for  securing  by  its  own  forces  the  defense  of  the  United  States  and  the  maintenance 
of  public  order. 

That  appears  not  to  have  been  incorporated  in  the  treaty  which 
eventually  became  effective.     Will  you  explain  that  ? 
Mr.  Foraker.  Was  that  Senator  Davis's  amendment  ? 
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Senator  Walsh.  It  must  have  been,  because 

Mr.  Foraker.  We  left  that  out,  because  we  left  out  all  reference 
to  fortifications  in  the  second  treaty. 

Senator  Perkins.  They  discussed  the  question  of  fortifications  to 
this  extent,  I  think  Senator  Davis  recommended  that  we  have 
peace  treaties  regarding  the  canal  the  same  as  Switzerland  has 
to-day  with  the  great  powers,  Russia,  Germany,  and  France,  having 
joint  "fortifications,  but  that  a  strict  neutrality  was  to  be  observed. 
I  think  you  took  that  position  that  if  they  wanted  to  fortify  it  it 
must  be  done  thoroughly,  as  otherwise  it  would  be  of  no  avail. 

Mr.  Foraker.  We  all  proceeded  upon  the  theory,  as  I  remember 
it,  that  if  we  said  nothing  whatever  about  fortifications  we  had  a 
right  to  fortify  without  consulting  anybody,  if  we  had  no  copart- 
ners in  the  transaction.  That  was  the  reason  we  were  cutting 
everybody  out. 

Senator  Walsh.  Did  you  not  assume,  Senator,  that  rule  2  of  the 
six  rules,  to  the  effect  that  "the  canal  shall  never  be  blockaded,  nor 
shall  any  right  of  war  be  exercised  nor  any  act  of  hostility  be  com- 
mitted within  it,"  would  prevent  you  from  building  fortifications 
there  or  utilizing  them  in  case  you  desired  to  do  so  ? 

Mr.  Foraker.  No;  we  did  not. 

Senator  Walsh.  That  would  be  an  act  of  hostility,  would  it  not? 

Mr.  Foraker.  That  might  be  possible  in  one  construction  of  the 
word,  but  I  can  not  remember  after  this  long  lapse  of  time  each  and 
every  idea  that  might  have  come  into  our  minds  at  the  time.  I  only 
remember  that  we  struck  out  everything  in  regard  to  fortifications 
that  was  in  the  .nature  of  a  prohibition,  or  aimed  to,  and  in  that  way, 
as  we  assumed,  we  left  ourselves  with  a  free  hand  to  protect  the  canal 
by  fortifications,  if  we  saw  fit  to  do  so. 

Senator  Walsh.  What  significance  did  you  give  then  to  rule  2  ? 

Mr.  Foraker.  Let  us  see  what  rule  2  is.  That  is  the  one  you  have 
just  read  \ 

Senator  Walsh.  Yes. 

Mr.  Foraker.  Rule  2  reads: 

The  canal  shall  never  be  blockaded,  nor  shall  any  right  of  war  be  exercised  nor 
any  act  of  hostility  be  committed  within  it. 

Weil,  I  can  not  remember  at  this  late  day  just  what  significance 
was  attached  to  this  word  or  that  or  the  other  paragraph  of  it.  I 
only  remember  that  we  supposed  we  were  reserving  to  ourselves  the 
right  t  >  fortify  the  canal  if  we  saw  fit  to  do  so,  as  we  afterwards  did. 

Senal < >r  Brandegee.  Would  you  not  regard  the  specification  in  rule 
2,  Senator,  that  "the  United  Spates,  however,  shall  be  at  liberty  to 
maintain  such  military  police  along  the  canal  as  may  be  necessary  to 
protect  it  against  lawlessness  and  disorder"  as  an  indication  that 
these  rules  were  to  apply  to  the  United  States? 

Mr.  Foraker.  Oh,  yes;  certainly  I  would. 

Senator  Brandegee.  If  they  did  not,  there  would  be  no  sense  in 
exempting  the  United  States  from  this  particular  rule,  would  there  ? 

Mr.  Foraker.  Perhaps  not. 

The  Chairman.  Senator,  did  you  ever  hear  that  that  particular 
clause  to  which  your  attention  has  just  been  called  by  Senator  Bran- 
degee, and  which  was  part  of  the  prohibition  against  fortification  in 
the  first  treaty .  found  its  way  into  the  second  treaty  through  inad- 
vertence— that  it  had  no  place  in  the  second  treaty? 
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Mr.  Foraker.  Well,  perhaps  not;  but  I  do  not  remember  to  have 
heard  any  discussion  on  that  subject. 

The  Chairman.  Did  you  hear  the  subject  discussed  as  to  whether 
any  of  the  provisions  of  the  treaty  as  finally  ratified  placed  any 
restraint  on  the  United  States  with  respect  to  the  passage  of  our  own 
vessels  of  commerce  or  of  war  through  the  canal  as  we  saw  fit  ? 

Mr.  Foraker.  No;  I  never  heard  of  any  restraint  being  suggested 
upon  us  in  that  respect.  I  understood  all  the  way  through  that  our 
purpose  was  to  negotiate  a  treaty  and  secure  its  ratification  on  which 
we  would  have  a  free  hand  without  copartnership  with  anybody  about 
anything.  And  that  we  were,  however,  going  to  make  the  canal 
a  free  and  open  canal  to  all  other  nations  upon  the  same  terms 
among  themselves,  but  so  far  as  we  were  concerned  we  were  to  do 
with  it  as  we  might  see  fit,  subject  of  course  to  such  limitations  as 
are  put  in  the  treaty.  That  was  the  view  I  had  of  it  all  the  way 
through. 

Senator  Walsh.  Was  that  matter  a  subject  for  discussion  in  the 
Senate  committee  ? 

Mr.  Foraker.  Yes;  as  I  remember  it  now  we  had  some  discussion 
about  it  in  the  committee,  though  I  can  not  recall  that  particularly. 
When  the  second  treaty  came  in  it  was  regarded  by  the  committee, 
so  far  as  my  recollection  goes  now,  as  entirely  satisfactory  and  we 
reported  it  favorably. 

Senator  Walsh.  You  recall  that  Senator  Bard  proposed  an  amend- 
ment to  the  original  treaty  specifically  covering  that  subject? 

Mr.  Foraker.  I  remember  that  he  offered  an  amendment  which 
it  was  thought  was  unnecessary.  That  Bard  amendment  was 
offered  and  voted  down  because  it  was  thought  unnecessary.  We 
had  absolute  control  with  respect  to  the  whole  matter,  and  to  specify 
that  a  certain  class  of  ships  should  be  exempt  from  the  payment  of 
tolls  was  impliedly  to  declare  that  all  other  classes  would  have  to 
pay  tolls.  Ships  engaged  in  our  coastwise  trade  were  covered  by 
the  Bard  amendment,  as  I  remember  it,  and  ships  engaged  in  the 
foreign  trade  were  not.  We  wanted  to  reserve  the  right,  and  under- 
stood we  had  done  so.  That  is  the  reason  we  voted  down  the  Bard 
amendment,  to  exempt  ships  in  the  foreign  trade  as  well  as  in  the 
coastwise  trade. 

Senator  Walsh.  Did  that  view  prevail  in  the  committee  when 
the  second  treaty  came  before  it  for  consideration  ? 

Mr.  Foraker.  I  do  not  remember  any  discussion  of  the  second 
treaty  in  the  committee  at  all.  I  have  been  trying  to  recall  about  it. 
It  was  reported  out  favorably.  I  suppose  we  had  some  discussion 
over  all  those  details,  but  I  do  not  remember  now  just  what  they  were. 
I  know  we  were  all  of  one  mind  about  it  so  far  as  the  committee  was 
concerned;  at  least  so  far  as  I  can  recollect. 

Senator  Page.  You  mean  in  regard  to  that  point  that  that  inser- 
tion was  not  necessary? 

Mr.  Foraker.  That  that  insertion  was  not  necessary,  that  we  had 
a  right  to  do  with  respect  to  our  ships  in  the  coastwise  trade  and  in 
foreign  commerce  as  we  might  see  fit.  I  had  occasion  to  say  some- 
where recently  that  for  a  time  at  least  all  of  the  ships,  ours  as  well  as 
anybody  else's,  would,  as  I  supposed,  have  to  pay  tolls  to  go  through 
the  canal,  that  we  would  want  to  make  it  self-sustaining,  bjt  I  did 
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not  imagine  for  one  minute  that  anybody  had  a  right  to  require  us 
to  tax  our  ships  with  regard  to  the  canal. 

Senator  Page.  You  say  that  so  far  as  you  recall  the  argument  was 
all  in  one  direction  about  that  matter? 

Mr.  Foraker.  All  in  one  direction  as  far  as  I  can  recall.  There 
was  some  difference  of  opinion.  The  votes  on  these  different  propo- 
sitions will  disclose  that.  That  was  the  general  impression.  I  know 
that  the  Senate  by  a  very  large  majority  voted  down  Mr.  Bard's 
amendment,  not  because  anybody  wanted  vessels  engaged  in  the 
coastwise  trade  to  pay  tolls  to  pass  through  this  American  canai,  but 
because  they  did  not  want  even  impliedly — that  was  one  of  the  rea- 
sons, at  least — to  require  ships  engaged  in  foreign  commerce  to  pay 
tolls  to  pass  through  an  American  canal. 

Senator  Walsh.  If  you  feel  at  liberty  to  talk  on  the  subject,  Sena- 
tor Foraker,  will  you  tell  us  whether  the  view  was  advanced  in  oppo- 
sition to  the  Bard  amendment  that  it  was  in  violation  of  the  spirit  of 
rule  1  of  article  3  ? 

Mr.  Foraker.  I  do  not  think  anybody  made  any  objection  of  that 
kind  to  it  at  all,  and  yet  there  might  have  been.  There  was  a  vote 
for  Mr.  Bard's  amendment,  but  it  was  a  small  vote,  as  I  remember  it. 
I  have  not  looked  at  the  record.  I  think  the  contrary  view  prevailed 
by  a  very  large  majority. 
*  Senator  Owen.  The  vote  was  43  to  27. 

Mr.  Foraker.  Twenty-seven  is  a  little  larger  vote  than  I  thought 
Mr.  Bard's  amendment  received.  I  do  not  remember  who  the_  Sena- 
tors were  wTho  voted  for  the  Bard  amendment,  but  I  know  it  was 
voted  down  by  a  large  majority. 

Senator  Owen.  Those  who '  voted  for  it  would  naturally  have 
thought  it  necessary,  would  they  not  ? 

Mr.  Foraker.  Well,  they  may  have  thought  so.  We  were  not 
unanimous  about  any  of  these  propositions. 

Senator  Owten.  But  the  27  Senators  who  voted  for  it  would  neces- 
sarily have  thought  it  necessary,  would  they  not? 

Mr.  Foraker.  Well,  I  do  not  know  whether  they  really  thought  it 
necessary.  They  might  have  been  anxious  to  make  it  be}Tond  ques- 
tion, lirev  might  have  thought  there  would  be  some  question  about 
it  if  they  did  not  specifically  exempt  them.  There  was  some  differ- 
ence of  opinion. 

Senator  Owen.  I  was  just  thinking  of  the  27  who  thought  it  was 
necessary,  and  wondering  if  those  who  voted  it  down  would  not 
have  been  justified,  in  view  of  that  large  number  of  Senators  who  did 
think  it  necessary,  to  solve  that  doubt  by  putting  it  in  ? 

Mi-.  Foraker.  The  vote  was  so  strong,  as  I  remember  it — I  do  not 
know  how  the  vote  stood  relatively — that  it  was  thought  to  indicate 
that  there  was  no  doubt,  no  real  serious  doubt,  in  the  minds  of  Senators. 

The  Chairman.  Senator  Beveridge  was  one  of  those  who  voted  in 
favor  of  the  Bard  amendment? 

Mi'.  Foraker.  Yes. 

The  Chairman.  Did  you  read  his  statement  recently  published, 
that  although  he  voted  for  it  he  was  one  of  those  who  believed  it 
whollv  unnecessary  ? 

Mr."  Foraker.  I  think  every  Senator  knows  in  his  own  experience 
that  very  frequently  Senators  vote  for  propositions  that  they  do  not 
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think  are  really  necessary,  but  to  perhaps  set  it  beyond  any  doubt  in 
.  any  controversy  that  might  possibly  arise. 

The  Chairman.  Was  not  the  opinion  expressed  by  some  of  your 
colleagues  at  that  time  that  an  express  declaration  of  the  right  to 
exempt  coastwise  shipping  might  be  construed  as  a  recognition  of 
your  inability  to  exempt  over-seas  trade  ? 

Mr.  Foraker.  Yes,  sir.  There  was  a  good  deal  of  discussion  of  that 
kind,  but  I  do  not  remember  who  the  Senators  were.  But  I  remember 
that  subject  was  very  generally  discussed  in  the  Senate. 

Senator  Brandegee.  It  is  your  view,  is  it  not,  Senator,  that  we 
have  a  right  to  exempt  our  vessels  in  the  foreign  trade  as  well  as  in 
the  coastwise  trade? 

Mr.  Foraker.  Yes,  I  think  we  have. 

Senator  Brandegee.  I  assumed  so.  Let  me  ask  you  this:  I  did 
not  hear  the  first  part  of  your  testimony,  and  you  may  have  said 
something  about  it.  If  so,  I  waive  the  question.  Of  course,  you 
are  familiar,  as  we  all  are,  with  the  historical  events  that  led  up  to  the 
formation  of  the  Olayton-Bulwer  treaty? 

Mr.  Foraker.  Yes. 

Senator  Brandegee.  The  apprehension  by  both  Great  Britain 
and  America  that  the  other  might  acquire  the  exclusive  right  to  con- 
trol and  operate  the  canal,  which  resulted  in  the  formation  of  the 
Clayton-Bulwer  treaty,  which,  to  state  it  in  a  brief  manner,  provided 
that  neither  should  acquire  the  exclusive  right,  and  that  no  canal 
which  should  be  protected  by  those  two  powers  could  be  built  except 
practically  by  a  partnership  arrangement,  with  joint  operation  and 
control  by  both? 

The  Chairman.  Will  you  pardon  me  there,  Senator? 

Senator  Brandegee.  Yes. 

The  Chairman.  Do  you  think  you  correctly  state  the  fact  when 
you  say  there  was  an  agreement  that  there  should  be  a  partnership 
arrangement  between  the  two  Governments  -with  reference  to  the 
construction  ? 

Senator  Brandegee.  Yes,  I  think  so.  I  will  listen  to  any  sug- 
gestion you  wish  to  make,  however. 

The  Chairman.  Let  me  suggest,  according  to  my  reasoning,  just 
what  the  Clayton-Bulwer  treaty  was. 

Senator  Brandegee.  For  the  purpose  I  was  going  to  ask  the 
question  I  did  not  think  it  was  material  to  be  very  exact  about  it, 
but  I  am  perfectly  willing  that  you  should  state  it  exactly  as  you 
understand  it. 

The  Chairman.  The  only  effect  of  the  engagement  made  by  either 
Government  was  that  neither  one,  without  the  consent  of  the  other, 
would  attempt  to  secure  the  control  of  any  ship  canal  that  might  be 
built  in  Central  America.  Secondly,  that  neither  one  would  attempt 
to  colonize  or  maintain  colonics  in  Central  America.  Neither  one 
undertook  to  build  the  canal,  but  they  then  proceeded  to  say  that 
whenever  a  canal  was  built  that  these  two  Governments  would  give 
their  protection  to  that  canal  if  the  prices  and  rates  fixed  were  reason- 
able and  satisfactory,  and  if  the  same  rates  would  be  applied  to  both 
the  citizens  of  the  United  States  and  of  Great  Britain,  as  well  as  to 
such  other  countries  that  might  come  in  and  share  with  the  United 
States  and  Great  Britain  in  protecting  the  canal.  They  did  not 
obligate  themselves  to  protect  every  canal.     It  was  made  conditional 
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upon  the  prices  being  fixed  by  the  owner  of  the  canal  being  reasonable 
and  satisfactory. 

Senator  Brandegee.  I  tried  to  give  my  idea  a  little  more  briefly 
and  not  so  accurately  as  the  Senator  has  tried  to  give  his,  but  inas- 
much as  we  may  as  nvcll  be  perfectly  accurate,  I  will  read  into  the 
record  Article  I  of  the  Clayton-Bulwer  treaty.  Then  we  will  know 
what  we  are  talking  about. 

Article  I.  The  Governments  of  the  United  States  and  Great  Britain  hereby  declare 
that  neither  the  one  nor  the  other  will  ever  obtain  or  maintain  for  itself  any  exclusive 
control  over  the  said  ship  canal;  agreeing  that  neither  will  ever  erect  or  maintain 
any  fortifications  commanding  the  same  or  in  the  vicinity  thereof,  or  occupy,  or  fortify, 
or  colonize,  or  assume,  or  exercise  any  dominion  over  Nicaragua,  Costa  Rica,  the 
Mosquito  coast,  or  any  part  of  Central  America;  nor  will  either  make  use  of  any 
protection  which  either  affords  or  may  afford,  or  any  alliance  which  either  has  or 
may  have  to  or  with  any  State  or  people,  for  the  purpose  of  erecting  or  maintaining 
any  such  fortifications,  or  of  occupying,  fortifying,  or  colonizing  Nicaragua,  Costa 
Rica,  the  Mosquito  coast,  or  any  part  of  Central  America,  or  of  assuming  or  exercising 
dominion  over  the  same;  nor  will  the  United  States  nor  Great  Britain  take  advantage 
of  any  intimacy,  or  use  any  alliance,  connection,  or  influence  that  either  may  possess 
with  any  State  or  Government  through  whose  territory  the  said  canal  may  pass,  for 
the  purpose  of  acquiring  or  holding,  directly  or  indirectly,  for  the  citizens  or  sub- 
jects of  the  one,  any  rights  or  advantages  in  regard  to  commerce  or  navigation  through 
the  said  canal  which  shall  not  be  offered  on  the  same  terms  to  the  citizens  or  subjects 
of  the  other. 

As  I  stated  it,  they  practically  had  equal  rights  as  to  the  canal 
under  this  treaty? 

Mr.  Foraker.  I  so  understand  it. 

Senator  Brandegee.  At  our  solicitation  "Great  Britain  entertained 
a  proposition  to  supersede  this  treaty  by  another  one,  which  other 
one  was  finally  negotiated  and  ratified  and  was  the  treaty  of  Novem- 
ber 18,  1901,  known  as  the  Hay-Pauncefote  treaty,  under  which  we 
have  exclusive  right  to  construct  and  operate  that  canal.  Great 
Britain  abandoned  her  partnership  right  there.  If  we  have  got  a  right 
under  the  construction  of  that  treaty  to  exempt  all  our  shipping, 
both  foreign  and  domestic,  and  to  impose  tolls  upon  all  of  Great 
Britain's  shipping,  Great  Britain's  shipping  much  in  excess  of  ours, 
what  consideration  did  Great  Britain  get  for  the  abandonment  of 
her  partnership  rights  and  giving  up  the  exclusive  control? 

Mr.  Foraker.  I  think  you  could  answer  that  as  well  as  I,  but  you 
might  answer  it  differently  from  what  I  would.  Great  Britain  got  a 
right  to  the  use  of  a  canal  on  certain  terms  and  conditions  that  she 
did  not  have  to  put  up  a  dollar  to  help  build,  and  in  respect  to  which 
she  took  upon  herseli  no  liability  whatever,  not  even  to  defend  it. 
We  built  the  canal  at  our  sole  expense,  and  we  have  to  keep  it  in  re- 
pair, and  we  have  got  nearly  $400,000,000  of  bonds  outstanding  to 
pay  for  it,  and  if  there  should  come  an  earthquake  and  destroy  the 
canal  to-morrow,  Great  Britain  would  simply  sail  around  the  other 
way  and  leave  us  to  pay  the  debt.  I  think  we  have  every  disad- 
vantage as  well  as  advantage  and  have  a  right  to  insist  on  the  control 
of  the  canal  and  we  so  understood  in  the  Senate  at  the  time.  We 
wanted  exclusive  ownership  of  it  and  asked  for  it  in  those  terms, 
did  we  not  ? 

Senator  Brandegee.  And,  as  you  say,  principally  actuated  by 
the  motive  of  national  defense  ? 

Mr.  Foraker.  Yes. 
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Senator  Brandegee.  We  could  not  brook  the  idea  of  a  foreign 
power  being  a  partner  with  us  in  the  operation  of  the  canal  nor  in  the 
ownership  of  it  ? 

Mr.  Foraker.  No,  sir. 

Senator  Brandegee.  We  asked  to  be  exclusively  owners,  did  we 
not,  and  exclusive  operators  ? 

Mr.  Foraker.  Yes. 

Senator  Brandegee.  Great  Britain  granted  our  request,  and  do 
you  think  she  did  so  without  the  reservation  of  the  right  she  acquired 
under  the  Clayton-Bulwer  treaty  of  equality  of  treatment? 

Mr.  Foraker.  I  think  the  Clayton-Bulwer  treaty  was  entirely  and 
absolutely  set  aside.  That  was  the  first  proposition  in  the  treaty. 
We  had  a  right  to  denounce  it,  as  I  said  awhile  ago,  and  it  was  a 
question  whether  we  would  denounce  the  treaty  or  whether  we  would 
deal  with  Great  Britain  and  try  to  get  a  new  treaty,  and  it  was 
thought  by  those  having  that  matter  in  charge,  I  assume— they  did 
not  consult  me  about  it — that  it  would  be  better  under  all  the  cir- 
cumstances, especially  in  view  of  the  fact  there  was  a  very  friendly 
feeling  between  the  United  States  and  Great  Britain  at  that  time 
just  after  the  Spanish-American  War,  to  negotiate  a  new  treaty,  and 
they  set  about  negotiating  a  new  treaty,  with  the  result  they  sent  to 
the  Senate  a  treaty  that  did  not  meet  the  expectations  and  demands 
of  the  Senators.  We  wanted  then  to  cut  loose  entirely  from  the 
Clayton-Bulwer  treaty  and  from  all  obligations  to  consult  Great 
Britain  or  anybody  else,  the  primary  reason  for  that  being  that  we 
were  building  it  for  national  defense  rather  than  for  commerce,  but 
for  commerce,  of  course,  as  an  incident.  And  we  could  not  afford 
to  have  any  copartnership  with  Great  Britain  or  anybody  else  in  a 
canal  which  was  to  be  constructed,  operated,  and  maintained  for 
purposes  of  national  defense.     That  was  the  most  important  purpose. 

Senator  Owen.  Why  did  you,  in  Article  VIII  of  the  Clayton- 
Bulwer  treaty,  reiterate  the  principle  of  utilization  set  forth  in  that 
article  ? 

Mr.  Foraker.  I  did  not  observe  that  I  did— did  I? 

Senator  Owen.  I  am  speaking  of  the  treaty  as  it  was  passed  by 
the  Senate  at  that  time,  of  which  3Tou  were  a  Member,  and  of  which 
you  are  speaking. 

Senator  Foraker.  Oh,  why  did  we? 

Senator  Owen.  Yes. 

Mr.  Foraker.  The  principle  set  forth  in  the  Clayton-Bulwer 
treaty,  Article  VIII,  which  is  referred  to — is  it  in  the  preamble  of  this 
first  treaty? 

Senator  Owen.  Yes;  in  both  the  first  and  second  treat}'. 

Mr.  Foraker.  Well,  Senator,  you  will  have  to  let  me  look  at  it 
before  I  can  answer  you.     I  do  not  remember  the  point. 

Senator  Borah.  He  has  reference  to  the  preamble  which  has 
reference  to  the  neutralization. 

Mr.  Foraker.  Yes.     (Reading:) 

CLAYTON-BULWER  TREATY  OF  APRIL  19,  1850. 

The  United  States  of  America  and  Her  Britannic  Majesty,  being  desirous  of  con- 
solidating the  relations  of  amity  which  so  happily  subsist  between  them,  by  setting 
forth  and  fixing  in  a  convention  their  views  and  intentions  with  reference  to  any 
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means  of  communication  by  ship  canal  which  may  be  constructed  between  the 
Atlantic  and  Pacific  Oceans  by  the  way  of  the  river  San  Juan  de  Nicaragua  and  either 
or  both  of  the  lakes  of  Nicaragua  or  Managua,  to  any  port  or  place  on  the  Pacific  Ocean, 
the  President  of  the  United  States  has  conferred  full  powers  on  John  M.  Clayton, 
Secretary  of  State  of  the  United  States,  and  Her  Britannic  Majesty  on  the  Right 
Honorable  Sir  Henry  Lytton  Bulwer,  a  member  of  Her  Majesty's  most  honorable 
privy  council,  knight  commander  of  the  most  honorable  Order  of  the  Bath,  and  envoy 
extraordinary  and  minister  plenipotentiary  of  Her  Britannic  Majesty  to  the  United 
States,  for  the  aforesaid  purpose;  and  the  said  plenipotentiaries  having  exchanged 
their  full  powers,  which  were  found  to  be  in  proper  form,  have  agreed  to  the  following 
articles: 

Now,  what  is  your  question,  Senator  ? 

Senator  Owen.  In  speaking  of  the  disposition  on  the  part  of  the 
Senate  to  disregard  the  Clayton-Bulwer  treaty  by  reiterating  the 
principle  of  neutralization  in  Article  VIII,  in  effect  you  declared  by 
that  reiteration  of  neutralization  equality  of  tolls  to  ships  of  all 
nations?  .  . 

Mr.  Foraker.  Is  it  your  idea  that  we  continued  that  provision 
of  the  Clayton-Bulwer  treaty,  notwithstanding  what  is  said  in  this 
treaty  ? 

Senator  Owen.  Surely  you  did. 

Mr.  Foraker.  I  do  not  understand  that  we  did.  We  cut  loose 
absolutely,  as  I  understood  it,  from  the  Clayton-Bulwer  treaty. 

Senator  Owen.  Why  refer  to  the  neutralization  Article  VIII  if 
you  did  not  intend  to  reaffirm  and  reiterate  ? 

Mi\  Foraker.  That  simply  refers  to  the  general  principles  referred 

to  in  that. 

Senator  Owen.  The  general  principle  is  equal  tolls  to  all  nations. 
That  is  the  only  thing  in  that. 

Senator  Walsh.  Where  do  you  see  equal  tolls  ? 

Senator  Owen.  If  you  will  read  the  latter  part. 

Senator  Walsh.  I  have  it  before  me. 

Senator  Owen.  Suppose  you  read  it. 

Senator  Borah.  I  shall  be  glad  to  see  where  you  find  such  neutrali- 
zation refers  to  equal  tolls. 

Mr.  Foraker.  Let  me  call  your  attention  to  Article  III  of  the 
Hay-Pauncefote  treaty,  the  second  one,  the  one  under  which  the 
canal  was  constructed.  The  provision  upon  which  it  is  relied  by 
those  who  do  not  entertain  the  view  I  do  is,  I  suppose,  in  the  first 
paragraph : 

1.  The  canal  shall  be  free  and  open  to  the  vessels  of  commerce  and  of  war  of  all 
nations  observing  these  rules,  on  terms  of  entire  equality,  so  that  there  shall  be  no 
discrimination  against  any  such  nation,  or  its  citizens  or  subjects,  in  respect  of  the 
conditions  or  charges  of  traffic  or  otherwise.  Such  conditions  and  charges  of  traffic 
shall  be  just  and  equitable. 

Then  they  proceed  with  the  terms  and  conditions.  That  is  a  mere 
open  declaration,  and  the  real  prohibitions  are  found  in  the  succeeding 
sections  from  two  down  to  five  of  that  article.  And  I  do  not  know 
of  any  others  in  the  treaty  that  can  be  relied  upon  to  sustain  the  con- 
tention that  the  Clayton-Bulwer  treaty  has  any  effect  upon  us  now, 
except  only  in  so  far  as  the  general  principle  announced  is  made 
applicable  by  what  Senator  Owen  suggests. 

Senator  Owen.  The  language  in  Article  VIII  to  which  I  referred 
is  this: 

that  the  same  canals  or  railways,  being  open  to  the  citizens  and  subjects  of  the  United 
States  and  Great  Britain  on  equal  terms,  shall  also  be  open  on  like  terms  to  the  citizen 
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and  subjects  of  every  other  State  which  is  willing  to  grant  thereto  such  protection  as 
the  United  States  and  Great  Britain  engage  to  afford. 

Mr.  Forakek.  That  is  in  Article  VIII  of  the  Olayton-Bulwer 
treaty? 

Senator  Owen.  Yes. 

Senator  Walsh.  Are  we  to  understand,  Senator  Owen,  that  you 
contend  that  all  of  that  }~ou  have  read  is  in  force;  that  is,  that  it 
expresses  the  principle  of  neutralization  referred  to  in  the  preamble  ? 

Senator  Owen.  That  is  the  only  kind  of  neutralization  that  can 
possibly  be  referred  to  in  that  article,  because  the  ordinary  term 
"neutralization,"  of  course,  referring  to  the  conduct  of  nations  during 
war,  can  not  possibly  be  referred  to  as  a  neutralization  in  Article  VIII, 
because  there  is  nothing  of  the  kind  in  Article  VIII. 

Senator  Walsh.  I  wanted  to  get  your  idea  there,  because  you 
appreciate  some  of  that  clause  is  gone  ? 

Senator  Owen.  The  only  principle  of  neutralization  in  there  is 
equality  of  treatment  of  the  citizens  of  all  nations.  I  am  just  calling 
your  attention  to  the  language  that  the  words  are: 

That  the  same  canals  or  railways,  being  open  to  the  citizens  and  subjects  of  the 
United  States  and  Great  Britain  on  equal  terms,  shall  also  be  open  on  like  terms  to  the 
citizens  and  subjects  of  every  other  State  which  is  willing  to  grant  thereto  such  pro- 
tection as  the  United  States  and  Great  Britain  engage  to  afford. 

Senator  Walsh.  Of  course  there  is  no  nation  that  falls  under  the 
last  clause  except  the  United  States,  because  no  other  nation  gives 
such  protection  as  the  United  States  accords  now. 

Senator  Owen.  The  contemplation  of  this  was  that  the  nations  of 
the  world  would  adhere  to  the  use  of  the  canal. 

Senator  Walsh.  That  has  all  been  abrogated. 

Senator  Owen.  But  reasserted  in  this  last  draft  of  the  Hay- 
Pauncefote  treaty,  and  that  is  why  I  asked  an  explantaion,  and  no 
explanation  has  been  given. 

Mr.  Foraker.  My  testimony  about  that  is  that  we  aimed  to  get 
rid  absolutely  and  entirely  of  the  Clayton-Bulwer  treaty  and  all 
kinds  of  copartnership  or  other  relationship  to  Great  Britain  with 
respect  to  that  canal,  and  the  same  as  to  all  other  nations  and  powers; 
therefore  we  struck  out  the  provision  inviting  other  nations  to 
adhere. 

Senator  Owen.  What  interpretation  do  you  give  to  that  language 
reaffirming  the  principle  of  neutralization  of  Article  VIII '( 

Mr.  Foraker.  The  principle  of  neutralization  of  Article  VIII  ? 
I  do  not  know  that  I  understand  just  what  is  in  your  mind  that  you 
want  me  to  answer  to  you,  but  if  you  will  look  at  Mr.  Choate's  letter, 
published  at  page  205  of  your  record,  you  will  find  a  dis(ussion  of 
that  then  before  him.  He  understood  in  the  negotiation  of  the  treaty 
that  we  were  cutting  loose  entirely  from  the  other  treaty  in  every 
respect,  except  only  as  that  reference  might  carry  it  forward  for  con- 
sideration in  connection  with  the  matter,  not  as  binding  upon  any- 
anybody,  but  simply  as  affording  a  rule. 

Senator  Owen.  Did  you  not  know  that  Mr.  Choate  thought  that 
the  tolls  applying  to  other  vessels  should  apply  also  to  American 
vessels  ? 

Mr.  Foraker.  I  know  what  Mr.  Choate  has  been  saying,  having 
learned  it  recently.     I  did  not  know  at  the  time  when  we  were  con- 
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sidering  the  treaty  what  he  had  been  saying.  His  communications 
were  not  before  the  Senate. 

Senator  Owex.  Did  you  not  have  his  letters  before  the  Senate? 

Mr.  Foraker.  We  did  not  have  his  letters  before  the  Senate,  at 
least  I  have  no  recollection  of  such  a  thing.     I  have  no  idea  they  were 

there. 

Senator  Owen.  Did  you  have  Secretary  Hay  before  the  Senate? 

Mr.  Foraker.  No;  he  was  not  there  either. 

Senator  Owen.  And  you  asked  no  questions  of  him  as  to  this  mean- 
ing of  the  treaty  I 

Mr.  Foraker.  No  ;  we  considered  the  treaty  as  he  sent  it  to  us. 
We  thought  it  was  plain  enough — we  understood  it  to  be,  and  we 
ratified  it  in  accordance  with  our  understanding  of  what  it  meant. 

Senator  Walsh.  Is  it  your  understanding,  Senator  Owen,  that  in 
this  correspondence  with  Mr.  Choate  that  was  read  the  other  day 
here,  conveyed  the  idea  that  the  treaty  as  it  was  framed  required 
the  imposition  of  the  same  tolls  upon  American  vessels  as  upon  the 
vessels  of  foreign  nations  ? 

Senator  Owen.  Yes. 

Senator  Walsh.  You  understand  that  he  so  recites  in  the  corre- 
spondence ? 

Senator  Owen.  Yes;  I  understand  so. 

Senator  Bristow.  The  letters  read  here  ? 

Senator  Owen.  His  letters  to  the  Department  of  State  are  per- 
fectly plain  about  it. 

Mr.  Foraker.  I  think  there  is  room  for  debate  about  that,  at  any 
rate.  I  only  got  hold  of  this  an  hour  or  two  ago,  and  I  tried  to  read  it. 
I  am  sorry  I  did  not  have  time  to  read  it  until  I  was  entirely  familiar. 

The  Chairman.  In  Mr.  Choate's  letters  some  members  of  the  com- 
mittee here  and  Senator  McCumber  believed  he  declared  unequivocally 
his  opinion  in  those  personal  letters,  but  I  have  not  been  able  to  find 
anything  in  his  correspondence  with  Mr.  Hay  12  or  13  years  ago  to 

that  effect. 

Senator  Brandegee.  May  I  inquire  whether  the  report  to  which 
Senator  Foraker  has  alluded  as  having  been  made  by  the  Committee  on 
Foreign  Relations  on  the  first  Hay-Pauncefote  treaty,  which  he  says 
the  members  of  the  committee  did  not  sign,  but  which  was  made  by 
the  chairman,  Senator  Cushman  K.  Davis,  has  been  printed  in  these 
hearings? 

The  Chairman.  I  do  not  know. 

Senator  Brandegee.  I  mean  in  these  hearings  we  are  now  con- 
ducting.    If  it  is  not  I  should  like  to  ask  that  it  may  be. 

Referring  to  that,  am  I  correct  in  my  recollection  of  what  you  said 
that  the  committee  members  individually  did  not  sign  it,  but  it  was 
made  by  Mr.  Davis  for  the  committee  ? 

Mr.  Foraker.  I  saw  it  either  in  the  record  of  this  committee  or 
some  other,  and  there  was  no  other  signature  except  that  of  C.  K. 
Pavis,  chairman,  and  I  know  I  never  signed  it,  and  I  never  agreed 
with  some  of  the  things  in  that  report. 

Senator  Braxdegee.  But  it  was  done  in  behalf  of  the  committee  ? 

?dr.  Foraker.  Yes. 

Sen  ato?  Brandegee.  And  there  was,  if  ray  recollection  serves 
me,  the  views  of  the  minority  signed  by  Senator  Morgan,  of  Alabama? 

Mr.  Foraker.  Yes. 
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Senator  Brandegee.  Now  that  report,  and  I  will  not  undertake 
in  what  I  am  going  to  say  now  to  state  it  verbatim — but  that  report 
in  a  general  way  refers  to  Article  VIII  of  the  Clayton-Bulwer  treaty, 
which  we  are  now  discussing,  and  quotes  it,  laying  emphasis  upou 
the  fact  that  when  that  article  says  that  the  "Governments  of  the 
United  States  and  Great  Britain  having  not  only  desired,  in  enter- 
ing into  this  convention,  to  accomplish  a  particular  object,  but  also 
to  establish  a  general  principle,"  that  "general  principle"  referred 
to  was  the  principle  of  equality  of  treatment,  and  the  report  of 
Senator  Davis  lays  much  emphasis  upon  the  fact  that  that  principle 
of  equality  of  treatment  of  the  shipping  of  all  nations  in  the  canal 
had  been  so  firmly  established,  not  only  in  this  treaty,  but  by  the 
officials  of  the  nations  and  by  the  neutralization  of  the  Suez  Canal, 
that  when  the  Hay-Pauncefote  treaty  made  Article  VIII  the  basis 
of  neutralization  of  the  Panama  Canal,  that  the  principle  of  equality 
of  treatment  was  thereby  imbedded  in  the  Hay-Pauncefote  treaty. 
Now,  I  do  not  mean  to  state  that  accurate!}-  in  every  particular,  but 
to  offer  it  as  the  general  view  of  Senator  Davis. 

Mr.  Foraker.  I  think  everything  that  preceded  this  second 
treaty  is  more  or  less  inapplicable  to  the  proper  construction  of  this 
treaty,  because  in  all  previous  treaties  and  all  previous  enactments 
in  respect  to  it,  it  was  contemplated  that  the  canal  should  be  built 
by  private  capital — some  private  corporation.  We  had  been  run- 
ning along  for  half  a  century  trying  to  get  a  canal  down  there  in  that 
way  and  every  effort  had  failed.  Finally  we  came  to  the  conclusion 
there  was  a  great  national  necessity  for  a  canal  at  that  point  and 
that  private  capital  would  not  undertake  it,  so  the  Government 
itself  undertook  it;  a  new  leaf  was  turned  in  the  whole  matter.  So 
we  stand  in  a  different  relation  to  that  canal  than  do  the  owners  of 
the  Suez  Canal,  or  than  do  the  nations  stand  in  relation  to  the  SueZ 
Canal.  The  Suez  Canal  is  owned  by  private  capital,  a  private  cor- 
poration. England  owns  a  control  of  the  shares  of  the  stock,  I 
suppose.  I  have  seen  it  so  stated,  and  that  makes  a  great  difference 
in  the  whole  situation. 

Senator  Brandegee.  I    agree   perfectly    that   possibly    the   Hay- 
Pauncefote  treaty  of   1900,  which  did  not  become  operative,  in  its 
first  article — and  with  the  consent  of  the  committee  I  will  read  it- 
did  contemplate  the  construction,  possible,  by  a  money-making  com- 
pany, and  it  provided : 

Article  I.  It  is  agreed  that  the  canal  may  be  constructed  under  the  auspices  of 
the  Government  of  the  United  States,  either  directly  at  its  own  cost  or  by  gift  or  loan 
of  money  to  individuals  or  corporations  or  through  subscription  to  or  purchase  of  stock 
or  shares,  and  that,  subject  to  the  provisions  of  the  present  convention,  the  said 
Government  shall  have  and  enjoy  all  the  rights  incident  to  such  construction,  as  well 
as  the  exclusive  right  of  providing  for  the  regulation  and  management  of  the  canaL 

Senator  Bristow.  Senator  Foraker,  if  the  construction  placed 
upon  this  treaty  by  Senator  Brandegee  and  Senator  Owen — that  is, 
that  England  has  the  same  rights  under  the  Hay-Pauncefote  treaty, 
so  far  as  the  passing  of  her  vessels  through  the  canal  is  concerned, 
that  she  had  under  the  Clayton-Bulwer  treaty — then  the  Hay-Paunce- 
fote treaty  was  very  much  more  favorable  to  Great  Britain  than  the 
Clayton-Bulwer  treaty  was  ? 

Mr.  Foraker.  Very  much  more  favorable;  yes. 
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Senator  Bristow.  And  instead  of  yielding  anything,  why,  the  yield- 
ing was  all  on  the  part  of  the  United  States  ? 

Mr.  Foraker.  Yes. 

Senator  Bristow.  That  we  agreed  that  England  should  have  the 
same  rights  and  the  same  privileges  and  that  we  could  construct  the 
canal,  bear  all  the  burdens,  assume  all  the  responsibility,  and  she  did 
not  have  any,  still  she  would  give  us  nothing  whatever  ? 

Mr.  Foraker.  That  follows  from  their  construction,  as  I  under- 
stand it.  I  may  not  understand  what  they  contend  for,  and  that  cer- 
tainly never  was  contended.  It  was  intended  to  cut  loose  absolutely 
from  the  Clayton-Bulwer  treaty  and  everything  else  connected  with 
it  in  the  way  of  an  obligation  of  the  United  States.  I  know — at_  least, 
some  of  us  had  that  in  view,  and  we  expressed  it  in  debates  in  the 
Senate— that  we  would  build  a  canal  that  would  be  an  American  canal; 
•we  would  build  it  with  American  money;  we  would  build  it  according 
to  our  own  plans  and  specifications,  and  when  we  got  done  with  it,  use 
it  ourselves  and  share  the  use  of  it  with  all  other  nations  on  terms  of 
equality,  so  far  as  they  were  concerned,  among  themselves,  but  not  on 
terms  of  equality  with  us. 

Senator  Bristow.  Does  not  that  whole  question  depend  upon 
whether  the  parties  themselves  considered  the  building  and  operation 
of  the  canal  as  a  burden  or  a  privilege  ? 

Mr.  Foraker.  We  considered  it  both  a  burden  and  a  privilege.  It 
was  a  burden  of  no  small  moment. 

Senator  Bristow.  I  say  whether  a  man  thought  he  was  getting  the 
better  of  a  bargain  by  the  other  man  owning  and  paying  for  it  and 
running  it  depends  upon  the  opinion  of  the  party.  If  national 
defense  was  the  first  consideration  for  that,  and  we  did  not  care 
whether  it  was  to  cost  $1,000,000  or  $2,000,000,  and  we  were  asking 
that  England  should  give  the  right  to  us  exclusively  to  build  it,  it 
looks  to  me  as  though  we  did  not  consider  it  a  burden,  or  if  we  did 
consider  it  a  burden  we  were  anxious  to  assume  it  for  our  own  pro- 
tection. 

Mr.  Foraker.  No;  we  were  assuming  the  burden  simply  for  this 
purpose,  in  order  that  we  might  absolutely  control  it.  We  built  it  as 
a  part  of  our  national  defense,  rather  than  for  commercial  purposes, 
and  building  it  for  our  national  defense,  we  could  not  afford  to  have 
any  copartnerships,  and  we  undertook  to  cut  them  all  out. 

Senator  Thomas.  Suppose  that  the  canal  had  been  constructed  by 
private  capital,  as  it  might  have  been  under  the  treaty,  do  you  think 
the  United  States  would  have  had  the  right  to  insist  on  the  exemp- 
tion of  its  coastwise  or  other  traffic  ? 

Mr.  Foraker.  I  do  not  know  what  might  have  been  done  under 
contingencies  that  did  not  arise,  and  I  only  know  from  the  beginning 
why  we  had  that  general  provision.  It  was  the  paramount  purpose 
and  thought  of  everybody  that  it  was  an  undertaking  of  such  great 
moment,  to  cost  so  much  money,  that  it  was  a  worthy  and  necessary 
national  enterprise  and  the  Nation  would  have  to  do  it. 

Senator  Thomas.  The  treaty  for  the  contingency  of  private 
construction  ? 

Mr.  Foraker.  Yes;  it  did. 

Senator  Thomas.  Consequently  it  must  have  contemplated  the 
rights  of  the  contracting  parties  in  such  an  event  ? 

Mr.  Foraker.  Yes. 
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Senator  Thomas.  What  I  should  like  to  get,  if  1  can,  is  whether  the 
title,  if  that  contingency  had  arisen  and  the  construction  had  been  by 
private  instead  of  by  Government  capital,  the  United  States,  under 
the  phraseology  of  the  first  section  of  Article  III,  could  insist  as 
against  the  company  building,  as  well  as  against  Great  Britain,  upon 
its  right  to  the  exemption  of  its  own  shipping  from  the  payment  of 
tolls  ? 

Mi'.  Foraker.  Built  by  a  private  corporation — not  a  Government 
undertaking  at  all — the_  Government  would  have  been  in  a  widely 
different  situation  from  what  it  is,  having  built  it  itself. 

Senator  Thomas.  But  not  under  the  treaty,  would  it  ? 

Senator  Brandegee.  Yes;  let  me  read  the  following,  if  you  will  be 
kind  enough.  I  have  already  read  the  prior  provision  of  the  proposed 
treaty  of  1900,  which  did  contemplate  that  it  might  be  built  by  a 
private  corporation.     The  first  rule  under  Article  II  provides: 

1.  The  canal  shall  be  free  and  open,  in  time  of  war  as  in  time  of  peace,  to  the  vessels 
of  commerce  and  of  war  of  all  nations,  on  terms  of  entire  equality,  so  that  there  shall 
be  no  discrimination  against  any  nation  or  its  citizens  or  subjects  in  respect  of  the 
conditions  or  charges  of  traffic,  or  otherwise. 

Of  course,  then,  if  a  private  company  had  built  it,  simply  under  the 
auspices  of  the  Government,  under  this  rule  1  which  I  have  cited, 
could  there  have  been  any  exemption  under  different  terms  to  our 
own  vessels  ? 

That  is  rule  1  of  what— of  the  same  treaty,  to  wit,  the  treaty  of 
February  5,  1900;  it  provided  in  Article  I  that  I  had  previously  put 
in  the  hearings  that  it  might  be  built  under  the  auspices  of  the  com- 
pany. 

The  Chairman.  Do  you  not  forget,  Senator  Brandegee,  that  even 
though  private  capital  constructed  the  canal  under  the  provisions  of 
Article  II  the  construction  nevertheless  would  be  under  the  auspices 
of  the  United  States,  and  under  the  specific  language  of  Article  II  the 
United  States,  even  though  the  construction  be  by  one  of  her  own 
citizens,  shall  have  and  enjoy  all  the  rights  incident  to  such  construc- 
tion, as  well  as  the  exclusive  right  of  providing  for  the  regulation  and 
management  of  the  canal.  In  other  words,  so  far  as  this  treaty  is 
concerned,  even  though  the  construction  took  place  by  a  private 
person  under  the  auspices  of  the  United  States,  the  rights  of  owner- 
ship would  attach  to  the  United  States  with  respect  to  her  relations 
with  Great  Britain  or  any  other  nation  ? 

Senator  Brandegee.  Oh,  no;  not  at  all.  If  it  had  been  built  by  a 
private  company  it  might  have  been  by  an  international  company  or 
a  foreign  company,  and  the  first  rule  under  Article  II  of  that  treaty 
which  I  have  just  read  provides  absolutely  on  terms  of  entire  equality, 
prevents  discrimination. 

The  Chairman.  Article  II 

Senator  Walsh.  What  page  are  you  reading  from,  Senator? 

The  Chairman.  Article  II  of  the  treaty  in  existence. 

Senator  Brandegee.  But  we  are  talking  about  different  things.  I 
am  talking  about  Article  II  of  the  Hay-Pauncefote  treaty,  which  did 
not  go  into  effect  and  which  is  the  only  one  that  did  provide  for  con- 
struction by  a  private  company. 

Senator  Thomas.  My  question  was  based  on  the  existing  treaty. 

The  Chairman.  Yes;  I  assume  that.  I  have  stated,  Senator 
Thomas,  as  you  will  probably  recall,  under  Article  II  of  the  existing 
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treaty  the  rights  incident  to  ownership  would  attach  to  our  Govern- 
ment, even  though  our  Government  had  arranged  with  some  private 
corporation  or  individual  to  construct  the  canal. 

Senator  Beandegee.  I  do  not  think  the  rights  of  ownership  would 
attach. 

Senator  Borah.  Article  II  of  the  Clayton-Bulwer  treaty,  page 
462:   "Shall  enjoy  all  rights  incident  to  such  construction." 

Senator  Owen'.  If  you  will  permit  me,  I  would  call  your  attention 
to  the  fact  that  the  letters  written  by  Mr.  Choate  to  Col.  Hay,  then 
Secretary  of  State,  do  set  forth  precisely  what  the  principle  of  neutral- 
ization means,  and  in  his  letter  of  August  20,  1901,  page  267,  of  this 
record,  he  says: 

As  article  8  stands  in  the  C.  B.  treaty  it  undoubtedly  contemplates  further  treaty 
stipulations,  not ' '  these  "  treaty  stipulations,  in  case  any  other  interoceanic  route  either 
by  land  or  by  water  should  "prove  to  be  practicable,"  and  it  proceeds  to  state  what  the 
general  principle  to  be  applied  is  to  be,  viz,  no  other  charges  or  conditions  of  traffic 
therein  "than  are  just  and  equitable,"  and  that  said  "canals  or  railways,  being  open 
to  the  subjects  of  Great  Britain  and  the  United  States  on  equal  terms,  shall  also  be  open 
on  like  terms  to  the  subjects  and  citizens  of  other  States"  which  I  believe  to  be  the  real 
general  principle  (of  neutralization  if  you  choose  to  call  it  so)  intended  to  be  asserted 
by  this  eighth  article  of  the  C.  B.  treaty. 

But  under  cover  of  reasserting  this  "general  principle,"  this  new  article  3a  instead 
of  postponing  the  making  of  new  treaty  stipulations  as  to  other  routes  until  some 
other  route  by  land  or  by  water  proves  to  be  practicable,  immediately  and  for  all 
time  fastens  these  six  crystallized  rules  of  article  3  upon  all  interoceanic  communi- 
cation across  the  Isthmus  as  well  as  providing  that  no  change  of  sovereignty  or  other 
change  of  circumstances  shall  affect  such  general  principle  or  the  obligations  of  the 
"high  contracting  parties  under  the  present  treaty,"  and  I  shall  be  surprised  if  ob- 
jection is  not  encountered  in  the  Senate  to  this  result  of  making  the  old  eighth  article 
of  the  C.  B.  treaty  so  much  more  comprehensive,  definite,  and  binding  than  it  was 
before.  The  idea  "change  of  sovereignty,"  of  course,  relates  to  the  report  of  an  inten- 
tion on  the  part  of  the  United  States  to  acquire  a  strip  of  territory  on  each  side  of  the 
canal  and  "other  change  of  circumstances"  is  aimed  at  the  argument  in  some  future 
epoch  against  the  continuance  of  this  treaty  that  has  often  been  directed  against  the 
continued  binding  force  of  the  C.  B.  treaty  that  "change  of  circumstances"  since  1850 
has  put  an  end  to  it. 

Lord  Lansdowne's  object  in  insisting  upon  article  3A,  is  to  be  able  to  meet  the  ob- 
jectors in  Parliament  by  saying  that  although  they  have  given  up  the  C.  B.  treaty 
they  have  saved  the  "general  principle"  and  have  made  it  immediately  effective 
and  binding  upon  the  United  States  as  to  all  future  routes  and  have  dispensed  with 
future  "treaty  stipulations"  by  making  it  much  stronger  than  it  was  before.  I  think 
his  all-sufficient  answer  is  that  by  giving  up  the  C.  B.  treaty  which  stood  in  the  way  of 
building  any  canal  he  has  secured  the  building  of  the  canal  for  the  benefit  of  Great 
Britain  at  the  expense  of  the  United  States,  relieved  Great  Britain  of  all  responsibility 
about  it  now  and  forever,  and  imposed  upon  the  United  States  stringent  rules  of 
neutrality  as  to  Great  Britain  and  all  mankind. 

Assuming  that  some  such  article  must  be  retained,  how  would  this  do:  In  view  of 
the  permanent  character  of  this  treatv,  whereby  the  general  principle  established  by 
article  8  of  the  C.  B.  treaty  is  reaffirmed,  the  United  States  hereby  declares  (and  agrees) 
that  it  will  impose  no  other  charges  or  conditions  of  traffic  upon  any  other  canal  that 
may  be  built  across  the  Isthmus  (or  between  the  Atlantic  and  Pacific  Oceans)  than 
such  as  are  just  and  equitable,  and  that  such  canals  shall  be  open  to  the  subjects  and 
citizens  of  the  United  States  and  of  all  other  nations  on  equal  terms. 

Now,  that  language  is  absolutely  beyond  my  understanding. 
Senator  Borah.  With  all  due  respect  to  Mr.  Choate,  that  position 

is  answered  completely  by  the  plain  language  of  article  8,  in  which 
it  says:  "In  granting," however,  their  joint  protection,  those  things 
shall  follow."  Now,  it  is  conceded  that  the  joint  protection  has 
been  removed  and  that  the  sole  protector  of  this  canal  is  the 
United  States,  and  the  sole  consideration  for  the  equal  privileges  is 
the  joint  protection  of  those  two  countries,  and  that  has  been 
removed. 
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Senator  Owen.  The  Senator  ignores  the  fact  that  the  first  draft  of 
this  Hay-Paimcefote  treaty  reiterated  in  the  preamble  the  declara- 
tion of  that  principle  of  neutralization  of  the  eighth  article  was  not 
to  be  affected  and 

Senator  Borah.  Exactly. 

Senator  Owen.  And  it  is  here  explained  in  the  correspondence  of 
our  own  representative,  addressed  by  Mr.  Choate,  our  ambassador  to 
Great  Britain,  addressing  a  letter  to  the  Secretary  of  State  of  the 
United  States  explaining  what  he  means  by  the  principle  of  neutrali- 
zation, which  is  reaffirmed. 

Senator  Thomas.  Mr.  Chairman,  I  suggest  we  continue  the  exam- 
ination and  leave  debate  for  the  floor  of  the  Senate. 

Senator  Owen.  This  matter  was  a  part  of  the  cross-examination, 
as  I  asked  the  Senator  from  Ohio  why  they  left  in  this  provision  that 
the  principle  of  neutralization  of  the  eighth  article  should  be  re- 
affirmed, and  I  asked  an  explanation  of  it,  and  the  chairman  said 
that  these  original  letters  did  not,  as  he  understood  it,  set  that  mat- 
ter up  clearly,  and  I  was  simply  quoting  it  to  show  that  it  did  set  it 
up  clearly. 

Senator  Borah.  And  I  was  quoting  the  other  to  show  he  was  mis- 
taken. 

Senator  Owen.  We  are  dealing  with  the  facts  here  and  not  with 
mere  theory,  as  the  Senator  from  Colorado  was  implying  in  his  com- 
ment. 

Senator  Thomas.  No;  I  did  not  mean  to  imply  that  at  all,  but 
Senator  Foraker  has  come  a  long  way,  as  I  understand  it,  to  testify, 
and  it  occurred  to  me  this  is  becoming  more  of  a  discussion  between 
members  of  the  committee  than  an  examination  of  the  Senator.  I 
wish  to  make  no  reflection  upon  anybody. 

Senator  Owen.  I  was  correcting  an  error  of  fact  in  the  record. 

Senator  Simmons.  In  that  connection,  when  this  matter  was  first 
brought  up  in  the  examination  of  Senator  Foraker  in  reply  to  your 
statement  as  to  what  was  contained,  or  not  contained,  in  Mr.  Choate's 
letter,  I  stated  that  Mr.  Choate  had  stated  expressly,  if  I  understood 
it,  that  there  was  no  provision  in  the  treaty  which  would  allow  ex- 
emption of  tolls  on  coastwise  shipping.  I  referred  to  the  letter  which 
Mr.  Choate  on  the  14th  day  of  April,  1914,  wrote  to  Mr.  Harry  White, 
and  which  I  read  into  the  record  of  April  16.  I  want  to  read  from 
that  to  confirm  my  statement.     He  says: 

As  I  telegraphed  to  you  last  night,  on  receipt  of  your  telegram  of  yesterday,  I  wrote 
to  the  chairman  of  the  committee,  Senator  O'Gorman,  inclosing  to  him,  by  the  express 
permission  of  the  Secretary  of  State,  a  copy  of  my  letters  to  Secretary  Hay  between 
August  3  and  October  12,  1901,  the  same  that  you  have.  To  my  mind  they  establish 
beyond  question  the  intent  of  the  parties  engaged  in  the  negotiation,  that  the  treaty 
should  mean  exactly  what  it  says,  and  excludes  the  possibility  of  any  exemption  of  any 
kind  of  vessels  of  the  United  States.  Equality  between  Great  Britain  and  the  United 
States  is  the  constant  theme,  and  especially  in  my  last  letter  of  October  2,  1901,  where 
I  speak  of  Lord  Lansdowne's  part  in  the  matter,  and  say  "He  has  shown  an  earnest 
desire  to  bring  to  an  amicable  settlement,  honorable  alike  to  both  parties,  this  long 
and  important  controversy  between  the  two  nations.  In  substance,  he  abrogates  the 
Clayton-Bulwer  treaty,  gives  us  an  American  eanal,  ours  to  build  as  and  where  we 
like,  to  own,  control,  and  govern,  on  the  sole  condition  of  its  being  always  neutral  and 
free  for  the  passage  of  the  ships  of  all  nations  on  equal  terms  except  that  if  we  get  into 
a  war  with  any  nation  we  can  shut  its  ships  out  and  take  care  of  ourselves." 

This  was  the  summing  up  of  our  whole  two  months'  negotiation.  Very  likely  the 
reading  of  my  letters  will  refresh  your  recollection  as  to  what  you  actually  heard 
between  Lord  Pauncefote  and  myself. 
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If  Mr.  Root  has  not  already  seen  these  letters,  I  think  it  may  be  well  for  you  to  show 
them  to  him  before  he  completes  the  preparation  of  his  speech. 

I  shall  look  with  interest  for  the  report  of  what  you  say  at  the  hearing  this  morning. 
I  am  very  sorry  indeed  that  I  can  not  be  there,  but  I  did  not  like  to  take  any  risks  of 
the  return  of  anything  so  tedious. 
Yours,  most  truly, 

Joseph  H.  Choate. 
Hon.  Henry  White. 

Senator  Simmons.  So  he  makes  that  declaration  there,  first  that 
there  was  no  exception,  as  he  understands  it   (and  he  thinks  the 
correspondence  between  him  and  the  British  Foreign  Office  makes- 
that  plain),  which  would   allow  the  United    States   to  exempt  its  , 
coastwise  trade,  and,  secondly,  the  statement  that  the  only  excep- 
tion generally  from  the  neutralization  was  in  case  it  would,  or  migh 
shut  out  ships  of  our  adversary. 

Senator  Page.  I  would  like  to  know,  if  I  can,  just  what  the  Sena- 
tor thinks  about  this  question  of  free  tolls  for  the  United  States 
coastwise  vessels  at  the  time  the  second  Hay-Pauncefote  treaty  was 
being  considered.  Speaking  from  your  own  knowledge,  as  one  of 
the  Committee  on  Foreign  Relations,  as  well  as  a  Member  of  the 
Senate,  at  the  time  of  the  passage  of  the  act,  can  you  say  without 
qualification  that  in  your  judgment  the  Hay  Pauncefote  treaty  had 
not,  and  would  not  have  been  ratified  by  the  Senate  if  it  had  believed 
that  the  United  States  could  not  under  that  treaty  exempt  its  coast- 
wise vessels  from  tolls  ? 

Mr,  Foraker.  No;  I  can  not  say  that  without  qualification.  I 
can  say  this,  that  it  is  my  impression,  however,  and  it  was  certainly 
my  understanding,  that  we  were  making  a  treaty  under  which  we 
could  do  anything  we  saw  fit  to  do  with  respect  to  our  own  vessels. 
We  could  exempt  them  from  tolls,  if  we  wanted  to;  but  that  was  not 
seriously  considered  at  that  time  because  it  was  to  be  an  enterprise 
that  would  cost  a  great  deal  of  money,  and  I  think  now  that,  in  so  far 
as  I  can  recall,  the  state  of  my  mind  on  that  subject — in  so  far  as  I 
had  any  mind  on  the  subject — was  that  it  would  be  a  long  time  before 
we  would  reach  a  place  where  we  would  want  to  exempt  anybody 
from  the  payment  of  toll  who  wanted  to  use  the  canal.  But  the  right 
of  the  United  States  to  pass  through  any  ships  she  saw  fit  was  un- 
questionably the  prevailing  thought  in  the  Senate,  according  to  my 
understanding.  We  would  not  think  of  charging  our  battleships 
anything  or  our  own  revenue  cutters  anything  for  passing  through 
the  canal  which  we  had  built  with  so  much  money,  and  in  no  instance 
would  we  think  of  doing  with  our  own  ships  anything  except  whal 
our  own  best  interests  might  justify  us  in  doing.  All  other  nations 
were  to  be  on  terms  of  absolute  equality  with  respect  to  the  use  of  the 
canal.  That  was  the  prevailing  thought  I  had  and  we  did  not  wanl 
any  infringing,  because  we  were  building  it  primarily  as  a  war  neces-; 
sity — a  measure  of  defense,  and  not  for  the  purpose  of  commerce. 

Senator  Simmons.  Senator  Foraker  I  would  like  to  ask  you  i 
question  or  two. 

Senator  Brandegee.  Will  you  pardon  just  one  question? 

Senator  Simmons.  Certainly. 

Senator  Brandegee.  It  has  been  stated  here  by  several  witnesses, 
that  one  of  the  principal  objects  in  the  construction  of  the  canal  was 
to  lower  the  rates  of  the  transcontinental  railroads.     What  do  yoi' 
say  about  that  ? 
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Mr.  Foraker.  I  think  the  first  great  purpose  of  the  canal  was 
national  defense;  to  transfer  our  Navy_  back  and  forth  from  one  side 
to  the  other  as  necessity  might  require.  Our  Navy  was  not  very 
large;  that  is,  not  large  in  proportion  to  our  country.  It  is  now  much 
larger.  Our  country  has  two  ocean  fronts,  and  you  had  to  go  around 
Cape  Horn  to  pass  from  one  to  the  other.  The  fact  of  the  Oregon 
having  to  go  around  the  Horn  during  the  Spanish- American  War 
was  the  precipitating  cause  of  the  action  we  took. 

Senator  Brandegee.  I  agree  with  you. 

Mr.  Foraker.  And  national  defense  was  the  primary  purpose  with 
the  majority  of  Senators.    I  can  not  say  that  it  was  the  sole  purpose. 

The  Chairman.  Have  you  heard  the  criticism  that  instead  of  in- 
creasing our  national  defense  we  have  really  exposed  ourselves  to 
greater  danger  by  having  this  canal  ? 

Mr.  Foraker.  It  may  be  that  we  have.  If  we  turned  it  over  to 
somebody  else,  perhaps  we  will  have  done  that.  That  is  the  reason 
I  would  keep  it  in  our  own  hands,  just  as  most  of  us  in  the  Senate 
intended  we  should. 

Senator  Brandegee.  You  do  not  know  of  any  pending  proposition 
to  turn  it  over  to  anybody,  do  you  ? 

Mr.  Foraker.  No,  sir;  I  do  not. 

The  Chairman.  I  suppose  you  are  referring  to  this  proposition  to 
repeal  what  Congress  did  two  years  ago,  which  would  be  regarded 
by  some  as  a  tacit  recognition  of  the  claim  that  this  canal  could  not 
be  used  by  the  United  States  as  it  saw  fit  without  further  securing 
the  approval  of  Great  Britain. 

Mr.  Foraker.  Well,  if  I  heard  it,  I  should  not  support  that  propo- 
sition. 

The  Chairman.  I  know  you  would  not. 

Mr.  Foraker.  I  would  think  it  entirely  inconsistent  with  the 
primary  purpose,  and  the  controlling  idea  of  the  men  who  authorized 
the  construction  of  the  canal. 

Senator  Simmons.  I  would  like 

Mr.  Foraker.  There  was  no  other  reason,  if  you  will  pardon  me, 
Senator  Simmons,  why  we  were  so  careful  to  cut  out  all  connection 
with  other  powers.  Great  Britain  at  that  time  was  friendly  to  the 
United  States,  as  friendly  as  she  had  ever  been,  or  ever  can  be;  as 
friendly  as  any  nation  can  be,  but  we  cut  her  out  because  we  did 
not  want  to  have  any  copartnership. 

The  Chairman.  Senators,  this  is  the  room  of  the  Committee  on  the 
Judiciary,  and  that  committee  desires  to  have  a  meeting  here. 
The  committee  will  therefore  adjourn  until  to-morrow  morning. 

The  committee  accordingly,  at  4  o'clock  p.  m.,  adjourned  until 
to-morrow,  Thursday,  April  23,  1914,  at  10.30  o'clock  a.  m. 


THURSDAY,  APRIL  23,  1914. 

Committee  on  Interoceanic  Canals. 

United  States  Senate, 

Washington,  D.  C. 

The  committee  met  at  10.30  o'clock  a.  m.,  pursuant  to  adjournment 
of  April  22,  1914. 

Present:  Senators  O'Gorman  (chairman),  Thornton,  Shields,  Walsh, 
Thomas,  Owen,  Simmons,  Brandegee,  Borah,  Bristow,  Perkins,  and 
Page. 

STATEMENT  OF  JOSEPH  B.  FO RAKER— Resumed. 

The  Chairman.  The  committee  will  come  to  order.  Senator  Sim- 
mons, I  understand,  wishes  to  ask  some  questions. 

Senator  Simmons.  I  should  like  to  ask  Senator  Foraker  just  a  few 
questions.  I  think  you  said  yesterday  that  it  was  the  impression 
prevailing  among  the  members  of  the  Committee  on  Foreign  Affairs 
at  the  time  the  Hay-Pauncefote  treaty  was  reported,  it  allowed  dis- 
criminations in  favor  of  our  coastwise  and  of  our  foreign  trade  as  well  ? 

Mr.  Foraker.  I  do  not  think  I  could  have  said  that  as  to  the  first 
Hay-Pauncefote  treaty.  That  was  our  objection  to  it,  that  it  con- 
tinued the  Clayton-Bulwer  treaty  in  a  modified  form,  but  that  was 
the  purpose  of  the  second  Hay-Pauncefote  trea'ty,  and  that  was  the 
purpose  of  the  amendment  to  the  first  Hay-Pauncefote  treaty,  of 
which  I  spoke  yesterday. 

Senator  Simmons.  The  difference  between  the  first  and  the  second 
Hay-Pauncefote  treaty  did  not  in  any  way  relate  to  section  1  of 
Article  III.  They  were  the  same  in  both,  were  they  not— the  article 
which  relates  to  entire  equality  of  treatment  of  the  vessels  of  the  two 
nations?     They  were  the  same  in  both  treaties,  were  they  not? 

Mr.  Foraker.  I  think  they  were,  but  there  is  this  observation  I 
would  make  with  respect  to  section  1,  as  you  term  it,  of  Article  III 
as  it  now  stands,  that  the  paragraph  to  which  you  refer  is  not  a  rule 
at  all ;  it  is  only  a  declaration  of  right  on  condition.  The  rules  follow, 
and  the  rules  are  utterly  inapplicable  to  the  United  States  in  both 
treaties. 

Senator  Simmons.  I  am  speaking  now  of  a  stipulation  in  the  treaty 
which  is  in  the  nature  of  an  agreement  between  the  two  Governments 
as  to  the  equality  of  treatment  of  vessels  going  through  the  canal, 
should  it  be  built  by  the  United  States  or  under  its  auspices.  There 
is  no  part  of  the  treaty  that  would  be  more  obligatory  upon  the 
United  States  than  that  which  declares  the  policy  of  the  two  countries 
as  to  the  equality  of  treatment  of  vessels  which  go  through  the  canal, 
is  there  ?     The  canal  is  built  for  the  purpose   of   accommodating 
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vessels;  as  it  would  seem  to  me,  that  was  probably  one  of  the  most 
vital  provisions  in  that  ? 

Mr.  Foeaker.  Yes;  but  we  were  to  build  a  canal  and  we  were  to 
maintain  the  principle  of  neutralization.  The  question  is  what  you 
mean  by  "neutralization."  It  does  not  mean  equality  of  tolls,  as  I 
ever  understood.  "Neutralization"  has  reference  to  conditions  of 
war,  and  all  the  rules  of  Article  III  that  are  mentioned  are  prescribed 
as  the  basis  for  the  neutralization  of  the  canal  by  ihe  United  States, 
and  the  first  paragraph  upon  which  you  rely  and  to  which  you  now 
call  my  attention,  is  not  a  rule  at  all/  Let  me  read  that  to  you  so  as 
to  make  clear  what  is  in  my  mind.  That  is  the  point  at  issue.  It  is 
all  based  on  that. 

Article  III.  The  United  States  adopts  as  the  basis  of  neutralization  of  such  ship 
canal  the  following  rules,  substantially  as  embodied  in  the  convention  of  Constanti- 
nople, signed  the  28th  of  October,  1888,  for  the  free  navigation  of  the  Suez  Canal. 

Now,  to  begin  with,  the  Suez  Canal  was  owned  by  a  private  corpo- 
ration that  had  no  ships,  either  of  war  or  of  commerce,  and  could  not 
commit  acts  of  hostility  or  acts  of  war,  and  could  not  build  fortifica- 
tions or  maintain  them.  Those  are  the  functions  of  government. 
But  passing  that  by  with  this  simple  comment,  that  inasmuch  as 
those  rules  did  not  apply  to  the  owner  of  the  Suez  Canal,  neither  did 
they  apply,  as  I  understood  it,  to  the  owner  of  our  canal,  which  was 
the  United  States  Government.  But  now  follow  the  rules  to  which 
reference  is  made: 

1.  The  canal  shall  be  free  and  open  to  the  vessels  of  commerce  and  of  war  of  all 
nations  observing  these  rides. 

We  did  not  imagine  that  if  we  prescribed  certain  rules  as  we  were 
by  ratifying  this  treaty,  that  we  would  lose  our  right  to  use  that  canal 
if  we  failed  to  observe  those  rules.  That  evidently  had  reference  to 
other  nations.  We  were  to  prescribe  rules  and  the  canal  should  be 
open  to  all  nations  on  terms  of  equality,  that  observed  our  rules. 

Senator  Simmons.  Senator,  I  do  not  think  there  is  any  disagree- 
ment  

Mr.  Foraker.  Let  me  finish  my  answer,  if  you  please.  That  is 
the  whole  of  that  paragraph ;  I  did  not  read  all  of  it  either,  but  the 
whole  of  it  is  of  the  same  general  tenor  or  effect.  In  other  words, 
as  I  said  a  moment  ago  it  is  a  mere  declaration  of  a  right  on  condition; 
the  condition  being  the  observance  of  the  rules  that  we  were  to  pre- 
scribe as  the  owners  of  the  canal.  Now  come  the  rules.  The  second 
paragraph  is  the  first  rule  as  I  understand  it. 

The  canal  shall  never  be  blockaded  nor  shall  any  right  of  war  be  exercised  nor  any- 
act  of  hostility  be  committed  within  it. 

And  so  on  all  the  way  through.  All  the  members  of  this  committee 
are  familiar  with  the  character  of  those  rules.  They  all  apply  to 
conditions  of  war  with  respect  to  which  it  is  proper  to  use  the  ternj 
"neutrality,"  or  '•neutralization."  it  is  a  misuse  of  the  word  to 
;.j»|)l\-  neutralization  or  neutrality  to  a  rivalry  as  to  anything  that 
is  peaceable  in  character,  as  tv>\iU>  and  commerce,  but  if  you  extend 
it  to  them  it  had  application  clearly  to  other  nations;  these  rules 
could  not  have  application  to  us;  we  were  not  going  to  prohibit 
ourselves  from  landing  munitions  of  war  in  the  canal  when  we  con- 
templated building  fortifications  that  cost  millions  of  dollars;    and 
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building  as  we  now  are  for  those  fortifications,  to  arm  them  with 
the  largest  and  most  efficient  guns  that  can  be  made;  the  whole 
thing  would  be  a  farce,  so  it  seemed  to  me  then,  and  does  now— 
to  undertake  to  apply  those  rules  to  us — and  they  are  rules  that 
are  adopted  merely  as  the  basis  of  neutralization;  (and  now  when 
you  look  at  Article  VIII — I  took  occasion  to  look  at  it  last  night — 
as  either  you  or  Senator  Owen  asked  me  about  it  yesterday,  and  I 
had  not  had  occasion  to  look  at  it  before)  I  find  it  simply  applies  to 
the  principle  of  protection. 

I  will  read  it;  then  I  want  to  read  what  Mr.  Choate  says  about  it, 
to  show  that  he  had  at  that  time  precisely  the  same  view  of  this 
matter  that  Mr.  Hay  had  after  I  talked  with  him,  and  which  I  ex- 
pressed yesterday,  that  the  primary  purpose  was  to  cut  everybody  out 
from  having  any  contract  rights  in  the  canal;  we  were  going  to  let 
everybody  use  our  canal  who  would  observe  the  rules  we  prescribed, 
and  so  far  as  neutralization  were  concerned  they  had  relation  to  war 
and  the  conditions  of  war,  and  nothing  else.  Let  me  read  Mr. 
Choate's  letter.  This  is  important,  and  I  should  like  to  add  it  to 
what  I  was  inquired  about  yesterday  when  I  was  not  fully  informed. 
I  wish  to  read  the  letter  from  Mr.  Choate,  dated  Augut  16,  1901.  1 
read  yesterday  a  letter  from  Mr.  Hay,  dated  August  23,  saying  he  had 
reason  to  believe  he  was  going  to  get  a  treaty  through  that  would 
be  satisfactory  to  the  Senate,  and  one  which  would  embody  all  the 
suggestions  I  had  made  to  him  in  the  interview  about  which  I  testified. 
That  was  just  seven  days  later,  and  I  imagine  that  Mr.  Hay  wrote  me 
on  receipt  of  this  letter.  I  have  not  had  any  opportunity  to  examine 
these  matters,  as  you  gentlemen  have  had,  and  you  may  ask  me  a  great 
many  questions  that  I  can  not  intelligently  answer  until  I  can  have 
opportunity  to  look  up  the  record. 

The  Chairman.  Senator,  from  what  page  are  your  reading? 

Mr.  Foraker.  From  page  265,  in  the  6th  number  of  these  hearings, 
there  appears  a  letter  from  Mr.  Choate,  dated  August  16,  1901,  and 
I  say  it  was  evidently  on  receipt  of  that  letter  that  Mr.  Hay  wrote  me 
the  letter  of  August  23  that  I  put  in  the  record  yesterday.  If  you  will 
look  at  this  and  allow  me  to  read  it — I  omit  the  first  opening  para- 
graphs ;  looking  down  eight  or  ten  lines  you  will  find  a  sentence  com- 
mencing as  follows : 

I  called  his  attention  [referring  to  his  interview  with  Lord  Lansdowne]  to  the  fact 
that  while  the  preamble  of  the  Clayton-Bulwer  treaty  limits  the  object  and  subject  of 
the  treaty  to  the  Nicaragua  route  and  the  eighth  article  carefully  avoids  the  use  of  the 
word  "neutrality"— 

In  other  words,  the  word  "neutrality"  is  not  used  in  the  eighth 
article,  except  in  the  last  paragraph  of  it,  and  in  reference  to  other 
canals  than  the  one  then  contemplated — 

but  merely  agrees  to  extend  the  "protection"  of  the  two  Governments  to  other  routes, 
and  that  in  granting  such  joint  "protection"  of  the  two  Governments  to  other  routes, 
and  that  in  granting  such  joint  "protection"  the  understanding  is  that  the  canals  by 
other  routes  shall  be  open  on  equal  terms  to  the  subjects  and  citizens  of  the  two 
nations  and  of  every  other  State  which  is  willing  to  grant  the  same  "protection" — 
all  of  which  was  extremely  vague  and  uncertain — 

Says  Mr.  Choate — 

and  omitted  the  "guaranty  of  neutrality";  that  wanting  to  get  rid  of  the  Clayti  n- 
Bulwer  treaty  altogether  we  should  not  want  to  make  any  part  of  it  by  a  new  covenant 
stronger  than  it  was  before. 
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Then  he  goes  on  to  discuss  something  that  I  do  not  find  in  this 
record,  article  3  A,  which  he  had  submitted,  but  I  will  read  it  just 
as  Mr.  Choate  has  it  here,  because  all  this  is  pertinent,  and  I  think 
very  conclusive  of  what  the  intention  of  the  Senate  was  and  what  the 
intention  of  the  negotiators  of  the  treaty  was. 

Whereas  his  new  article  3A  makes  the  eighth  article  a  great  deal  stronger  than  it  was 
before,  and  saying  nothing  about  "protection,"  which  is,  of  course,  inapplicable  to  a 
canal  wholly  American,  fastens  the  rules  of  neutrality  of  article  3,  which  he  calls 
"stringent  rules,"  upon  all  future  routes.  He  said  he  thought  article  8  of  the  Clayton- 
Bulwer  treaty  clearly  inferred  neutrality,  but  I  said  it  was  only  an  inference — the 
word  used  was  "protection." 

That  is,  there  should  be  equality  in  the  use  of  the  canal  as  between 
the  two  Governments  that  stood  sponsors  for  it  and  were  to  protect  it 
as  against  everybody  who  might  undertake  to  forfeit  their  franchise 
or  destroy  the  use  of  the  canal. 

Now,  drop  down  a  little  further,  and  I  want  to  read  two  or  three  ot 
t  h  es  e  par  a  gr  a  p  hs . 

Secondly.  I  told  him  that  I  thought  his  amendment  of  the  first  clause  of  the  third 
article  insisting  upon  bringing  in  other  nations  as  parties  to  the  agreement,  after  the 
Senate  had  struck  out  of  the  H.  P.  treaty  the  article  inviting  them  to  come  in,  would 
run  counter  to  the  very  strong  conviction  in  the  Senate,  sustained  as  I  believe,  by  an 
equally  strong  and  general  popular  conviction,  that  we  ought  not  to  accord  to  other 
nations  any  contract  rights  whatever  in  the  canal  which  we  were  to  build  and  own;  that 
none  of  them,  though  invited,  ever  came  in  or  offered  to  come  in  under  the  C.  B.  treaty; ; 
that  at  present  they  had  no  rights,  that  they  must  be  content  to  rely  on  our  national 
honor  to  keep  the  canal  open  to  them  as  declared  in  this  treaty  with  Great  Britain. 
I  told  him  that  I  thought  he  had  no  idea  of  the  intensity  of  the  feeling  in  the  Senate 
and  the  Nation  against  the  intervention  of  other  nations  in  our  affairs  such  as  this, 
especially  upon  any  footing  of  contract  right,  and  that  if  you  should  conclude  that 
this  clause  as  amended  by  him  does  give  them  such  a  contract  right,  you  could  hardly 
be  expected  after  the  Senate's  former  action  to  accept  it  without  modification. 

Passing  over  a  great  deal  that  is  of  similar  character,  I  read  at  the 
last  part  of  that  paragraph  as  follows : 

Lord  Lansdowne  claims  to  desire  only  that  the  other  nations  parting  with  nothing 
should  not  be  on  a  better  footing  with  respect  to  the  canal  than  Great  Britain,  who  parts 
with  so  much — 

As  I  said  yesterday,  or  should  have  said,  all  she  parted  with  was 
her  right  to  obstruct,  as  I  understood  it,  and  that  was  not  a  right 
that  we  favorably  regarded  — 

and  that  she  shall  not  be  bound  by  these  "stringent"  rules  of  neutrality  while  the 
others  are  not  so  bound.  I  think  they  are  practically  all  treated  alike  by  the  instru- 
ment as  you  have  drawn  it.  I  venture,  however,  to  suggest,  in  view  of  his  amend- 
ment of  clause  1,  article  3,  that  it  might  possibly  meet  the  views  both  of  the  Senate 
and  the  British  Cabinet  if  you  should  propose  further  to  amend  by  striking  out  the 
words  "agree"  and  "so  agreeing,"  which  I  dislike  so  much,  considering  the  previous 
action  of  the  Senate,  and  make  it  read:  "The  canal  shall  be  free  and  open  to  the 
vessels  of  commerce  and  war  of  all  nations  observing  these  rules,"  etc. 

In  other  words,  Mr.  Hay  had  drawn  his  treaty — as  I  understand  it, 
this  was  the  draft  they  had  before  them — and  had  said  that  the  canal 
should  be  free  and  open  to  all  nations  which  shall  agree  to  the  terms 
and  conditions.  Mr.  Choate  properly  took  the  view,  which  I  think  any 
lawyer  would  having  his  attention  called  to  it,  that  that  involved 
an  agreement  which  made  thorn  parties  to  the  treaty,  just  the  thing 
we  were  trying  to  avoid;  therefore  he  said,  to  avoid  having  any  ex- 
pression in  the  treaty  that  required  them  to  agree  to  that  thing  and 
thereby  become  parties,  he  would  suggest  that  we  simply  say  it 
should  be  open  to  all  nations  observing  these  rules  which  we  prescribe. 
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There  is  only  ono  other  thing  I  want  to  call  your  attention  to,  and 
that  is  in  his  following  letter,  of  date  August  20,  1901.  I  read  at  the 
top  of  page  267,  referring  to  Lord  Lansdowne;  he  says: 

He  recognizes  the  full  force  of  what  I  had  to  say  as  to  the  inexpediency  of  inserting 
the  words  "which  shall  agree"  and  "so  agreeing"  in  clause  1  of  article  3  after  the 
striking  out  by  the  Senate  of  article  3  in  the  H.  P.  treaty.  He  should  emphatically 
favor  omitting  them,  and  thought  his  Government  would  assent  to  the  omission; 
and  he  seemed  to  agree  that  making  it  read  "all  nations  observing  these  rules,"  etc., 
would  reach  their  object,  which  is  that  Great  Britain  and  all  other  nations  should  be 
served  alike  and  be  on  an  equal  footing  as  to  obligation  to  observe  the  neutrality  of 
the  canal. 

I  read  that  much  of  it.  I  might  read  more,  but  I  do  not  want  to 
detain  the  committee.  I  would  remark  from  this  correspondence  it 
appears  from  your  own  record  Mr.  Choate  and  Mr.  Hay  understood 
this  precisely  as  the  Senate  understood  it;  that  is  to  say,  we  were 
to  own  the  canal,  we  were  to  control  the  canal,  but  it  should  be  open 
to  others  on  terms  of  equality  and  should  be  neutralized  according  to 
rules  that  did  not  have  any  reference  to  the  tolls  at  all.  The  item 
about  tolls  is  a  declaration  of  a  right  on  condition  that  if  they  observe 
our  rules  they  may  come  through  the  canal,  paying  such  tolls  as  we 
prescribe. 

Senator  Simmons.  What  you  have  read,  Senator,  with  reference  to 
the  objection  which  Mr.  Choate  urged  against  the  words  "open  to 
other  nations  agreeing"  applies  altogether  to  Mr.  Choate's  views  and 
contention  that  we  did  not  want  to  invite  other  nations  and  that  we 
did  not  want  to  make  a  treaty  which  would  require  them  to  come  in 
and  agree  to  anything? 

Mr.  Foraker.  Yes. 

Senator  Simmons.  And  he  was  insisting  that  instead  of  giving  these 
advantages  to  nations  who  might  agree  to  the  terms  and  conditions 
of  the  treaty  we  should  only  extend  it  to  nations  who  observed  these 
particular  rules  ? 

Mr.  Foraker.  Yes. 

Senator  Simmons.  That  was  the  gravamen  of  that  ? 

Mr.  Foraker.  That  was  the  purpose  of  it,  but  it  differed  in  that 
respect  from  the  first  Hay-Pauncefote  treaty  where  they  invited 
other  nations  to  adhere,  and  Mr.  Choate  negotiated  that  treaty. 

Senator  Simmons.  The  Senate  rejected,  failed  to  ratify,  the  first 
Hay-Pauncefote  treaty  because  of  about  three  objections — I  think  it 
was  about  three  ? 

Mr.  Foraker.  Three  amendments. 

Senator  Simmons.  Great  Britain  practically  agreed  to  remove 
those  objections.  She  did  not  agree  to  the  amendments  in  terms, 
which  the  Senate  made  in  the  first  treaty,  but  she  agreed  to  modifi- 
cations in  the  treaty,  or  eliminations  from  the  treaty  which  in  effect 
met  the  three  objections  of  the  Senate  ? 

Mr.  Foraker.  Yes. 

Senator  Simmons.  Those  changes  did  not  at  all  affect  the  agree- 
ment of  this  country  to  give  entire  equality  of  treatment  to  the  ves- 
sels of  all  nations  agreeing  to  these  rules,  observing  these  rules,  so 
that  there  might  be  no  discrimination  against  the  citizens  or  subjects 
of  any  other  nation  with  respect  to  then  traffic.  Is  not  that  true, 
Senator  ? 

Mr.  Foraker.  Not  as  I  understand  it.  The  point  that  I  was  try- 
ing to  make  a  moment  ago  was  that  the  first  paragraph  of   article 
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3,  upon  which  you  rely,  is  not  one  of  the  rules  at  all.  It  is  simply  a 
declaration  of  a  right' nations  will  acquire  if  they  observe  our  rules 
for  the  neutralization  of  the  canal,  which  neutralization  of  the  canal 
is  provided  for  in  four  or  five  rules  immediately  following,  all  of 
which  have  relation  to  war,  prohibiting  blockading;  prohibiting  from 
committing  acts  of  war  within  the  canal;  landing  munitions  of  war; 
and  all  that  sort  of  provisions  that  could  not  by  anybody  be  held,  I 
should  think,  to  apply  to  the  United  States.  We  did  not  so  under- 
stand it. 

Senator  Simmons.  As  I  understand  you,  you  contend  that  the 
United  States  is  not  included  in  the  term  "all  nations"? 

Mr.  Foraker.  I  do,  for  this  reason 

Senator  Simmons.  That  is  the  argument  you  make  in  support  of 
that  contention? 

Mr.  Foraker.  I  do  so  view  it  for  that  reason,  and  because  I  think 
it  would  be  entirely  inconsistent  with  our  purpose,  the  building  of  a 
canal  at  such  great  cost  and  building  it  for  the  purpose  we  were  build- 
ing it  for  primarily-  nobody  stopped  to  consider  whether  or  not  it 
would  be  a  profit-paying  canal.  You,  I  think,  were  in  the  Senate  at 
that  time? 

Senator  Simmons.  I  was  in  the  Senate  at  the  time  of  the  Hay- 
Pauncefote  treaty. 

Mr.  Foraker. 'You  must  know  that  we  did  not  consider  whether 
it  was  going  to  pay  enough  tolls  to  be  a  profit-paying  enterprise. 
We  were  going  to  build  it,  no  matter  what  it  cost. 
Senator  Simmons.  That  was  not  the  question  to  which  I  wished  to 
direct  your  attention  in  cross  examination;  that  is  not  the  point  I 
wished  to  make.  I  understood  your  position  about  that  yesterday, 
and  I  think  you  restated  it  to-day. 

Mr.  Foraker.  I  fortified  it  to-day  with  what  Mr.  Choate  says, 
saying  it  was  thoroughly  understood  that  no  other  nation  was  to 
have  "any  contractual  right  with  respect  to  that  canal.  None  what- 
ever. It  was  to  be  ours  absolutely,  to  be  controlled  by  us  as  we  saw 
fit. 

Senator  Simmons.  You  did  not  undertake  to  say,  though,  that  Mr. 
Choate,  by  anything  he  admitted  that  the  United  States  had  the 
right  to  discriminate  in  favor  of  its  coastwise  trade  on  rates  ? 

Mr.  Foraker.  I  do  not  know  what  Mr.  Choate  has  said,  therefore 
I  can  not  make  any  comment  on  it.  I  have  a  very  high  regard  for 
Mr.  Choate  as  a  man  of  honorable  character.  I  should  pay  much  at- 
tention to  anything  Mr.  Choate  would  say,  just  as  I  would  to  anything 
Senator  Root  might  say,  but  I  learned  long  ago  that  sometimes  the 
best  of  men  get  notions  that  I  can  not  account  for;  they  are  not  in 
accord  with  mine,  and  then  I  have  to  differ. 

Senator  Simmons.  Senator,  because  of  the  argument  you  have  made, 
based  upon  the  language  of  this  article  you  have  read  there,  you  have 
urged  that  the  Senate  must  have  been  under  the  impression  that  the 
United  States  was  not  included  in  the  term  "all  nations."  You  do 
not  contend  that  Mr.  Choate  ever  occupied  that  position  or  that  there 
is  anything  in  his  correspondence  to  indicate  that  he  had  that  view? 
Mr.  Foraker.  Yes,  I  do.  I  cited  his  correspondence  just  now  to 
show  that  Mr.  Choate  could  not  possibly  have  had  that  idea  when  he 
was  penning  these  sentences,  if  lie  rightly  understood,  as  I  understood 
it,  what  he  was  saying. 
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Senator  Simmons.  But  suppose  Mr.  Choate  believed  that  the 
United  States  did  not  have  the  right  to  discriminate  in  favor  of  its 
coastwise  trade  and  so  stated,  would  you  still  believe  that  lie  enter- 
tained that  view? 

Mr.  Forakee.  I  would  think  eithei  that  his  memory  was  at  fault 
or  his  reasoning,  having  in  mind  what  I  have  just  put  into  the  record. 

Senator  Simmons.  Do  you  think  it  is  likely  that  his  memory  would 
be  at  fault  as  to  what  was  his  understanding  with  reference  to  the 
effect  of  this  article  in  the  treaty  upon  the  rights  of  the  United  States 
with  respect  to  its  coastwise  trade  ? 

Mr.  Foeaker.  I  think  his  memory  was  at  fault  in  view  of  what  he 
has  written.  I  did  not  know  what  he  had  written  at  the  time  the 
treaty  was  framed,  and  I  did  not  know  it  when  I  testified  yesterday, 
except  only  I  had  taken  this  testimony  and  glanced  through  it  and 
seen  that  his  letter  was  an  important  one;  I  wanted  to  read  it  before 
I  testified  to  the  effect  of  it,  and  I  did  read  it  last  night.  It  seems  to 
me  conclusive  of  the  whole  matter,  that  he  understood  it  precisely 
as  we  understand  it. 

Senator  Simmons.  You  admit  that  Mr.  Choate's  connection  with 
the  making  of  this  treaty  was  closer  than  that  of  any  Senator  ? 

Mr.  Foeakeb.  Yes;  I  think  so. 

Senator  Simmons.  And  you  would  admit,  I  think,  that  Mr.  Choate 
is  as  great  a  lawyer  as  we  probably  have  in  this  country. 

Mr.  Foeakeb.  Yes;  I  have  unbounded  respect  for  Mr.  Choate  as  a 
lawyer  and  as  a  man  of  honor  and  high  character.  I  do  not  question 
anything  of  that  kind  for  a  moment. 

_  Senator  Simmons.  Then,  Mr.  Choate  having  this  intimate  connec- 
tion with  the  transaction  itself,  and  being  a  great  lawyer,  when  he 
says  (as  he  does  say  in  the  letter  which  I  read  yesterday)  that  clearly 
the  United  States  did  not  acquire  the  right  to  discrimination  in  favor 
of  its  coastwise  trade,  you  would  infer  from  that  that  he  did  not 
have  the  view  with  respect  to  this  treaty  that  you  think  the  Senator 
had? 

Mr.  Foeakeb.  He  did  have  the  view,  according  to  his  letter  to 
Mr.  Hay,  that  the  Senate  had,  as  I  understood  the  views  of  the 
Senate.  I  long  ago  learned  that  I  was  not  always  correctly  informed 
as  to  the  views  of  other  Senators.  I  knew  what  my  own  views  were. 
Sometimes  they  were  different  from  the  views  of  others,  but  he  did 
not  have  the  view  according  to  his  letter  to  you  in  that  respect  that 
the  Senate  had,  and  does  not  have  the  view  in  making  that  state- 
ment that  he  himself  expressed  in  this  letter  which  I  quote.  That  is 
what  I  am  calling  your  attention  to. 

Senator  Simmons.  In  that  letter  he  did  not  discuss  coastwise 
trade  ? 

Mr.  Foeakeb.  He  did  not  discuss  coastwise  trade. 

Senator  Simmons.  He  did  not  discuss  the  right  of  the  United 
States  to  discriminate  either  in  favor  of  its  coastwise  or  of  its  foreign 
trade.  You  had  argued,  as  I  understood  you,  that  what  he  says 
there  wrould  be  inconsistent  with  the  position  that  the  United  States 
does  not  possess  the  right 

Mr.  Foeakeb.  I  say  inconsistant,  because  the  first  article  of  this 
treaty  provides  that  the  United  States  shall  have  the  right  to  con- 
struct— I  think  it  is  the  first  article — this  canal  at  her  own  cost  and 
that  she  shall  have,  as  a  result,  all  the  rights  of  construction,  which 
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means  ownership,  of  course,  and  if  we  had  all  the  rights  of  ownership 
and  everybody  else  was  cut  out  from  any  contractual  right  in  it,  why 
should  we  not  do  as  we  saw  fit  within  the  limitations  of  what  would 
be  equitable  and  just  ? 

Senator  Simmons.  I  want  to  get  back  to  that  after  awhile,  but  I 
want  to  read  now  this  letter  from  Mr.  Choate.  This  is  a  letter  that 
Mr.  Choate  has  written  during  this  present  month  about  this  matter 
to  Mr.  Harry  White,  who  was  the  secretary  of  the  legation  at  the 
time  this  treaty  was  negotiated  and  who  has  testified  before  this 
committee  that  it  was  his  understanding  that  the  United  States  would 
extend  and  agreed  to  extend  the  same  right  to  every  other  nation 
that  it  claimed  for  itself  with  respect  to  passage  through  the  canal. 
This  is  a  letter  that  he  writes  to  him  on  the  14th  day  of  April,  of  this 
year : 

As  I  telegraphed  you  last  night,  on  receipt  of  your  telegram  of  yesterday,  I  wrote 
to  the  chairman  of  the  committee,  Senator  O'Gorman,  inclosing  to  him,  by  the  express 
permission  of  the  Secretary  of  State,  a  copy  of  my  letters  to  Secretary  Hay  between 
August  3  and  October  12,  1901,  the  same  that  you  have. 

Those  are  the  letters  published  in  this  document  that  you  have 
just  read. 

Mr.  Foraker.  Yes. 

Senator  Simmons.  He  was  referring  to  the  very  letter  you  have 
just  read,  showing  that  he  probably  had  refreshed  his  memory  by 
reading  those  letters,  and  after  sending  these  letters  to  the  chairman 
of  this  committee,  Senator  O'Gorman,  and  inclosing  a  copy  to  Mr. 
White,  who  was  his  secretary  and  closely  associated  with  him  in  the 
negotiation  of  these  treaties,  he  adds  thjese  words: 

To  my  mind  they  establish  beyond  question  the  intent  of  the  parties  engaged  in 
the  negotiation,  that  the  treaty  should  mean  exactly  what  it  says,  and  excludes  the 
possibility  of  any  exemption  of  any  kind  of  vessels  of  the  United  States — 

equality  between  Great  Britain  and  the  United  States  (not  equality 
between  Great  Britain  and  the  other  nations),  but  equality  of  treat- 
ment between  Great  Britain  and  the  United  States  is  the  constant 
theme  [referring  to  these  letters]— 

and  especially  in  my  last  letter  of  October  2,  1901,  where  I  speak  of  Lord  Lans- 
downe's  part  in  the  matter,  and  say,  "He  has  shown  an  earnest  desire  to  bring  to  an 
amicable  settlement,  honorable  alike  to  both  parties,  this  long  and  important  contro- 
versy between  the  two  nations.  In  substance,  he  abrogates  the  Clayton-Bulwer 
treaty,  gives  us  an  American  canal,  ours  to  build  as  and  where  we  like. 

That  we  did  not  have  before. 

To  own,  control,  and  govern  on  the  sole  condition  of  its  being  always  neutral  and 
free  for  the  passage  of  ships  of  all  nations  on  equal  terms,  except  that  we  get,  if  we 
get  into  war  with  any  nation  we  can  shut  its  ships  out  and  take  care  of  ourselves. 

That,  according  to  Mr.  Choate's  view,  was  the  only  exception  from 
absolute  equality  of  treatment  between  the  United  States  and  other 
nations  in  using  this  canal. 

The  Chairman.  Senator  Simmons,  would  you  pardon  a  suggestion 
at  this  moment  ? 

Senator  Simmons.  Yes,  sir. 

The  Chairman.  In  view  of  that  last  statement  of  Mr.  Choate,  do 
you  claim  that  the  United  States  was  bound  by  the  rules  of  neutrality 
when  the  distinct  assertion  is  made  that  in  time  of  war  that  the 
United  States  need  not  respect  neutrality  ? 
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Senator  Simmons.  Why,  Mr.  Chairman,  we  went  into  quite  an 
argument  about  that  the  other  day,  and  I  gave  my  views  about  it  at 
that  time,  and  I  suppose  that  the  basis  of  Mr.  Choate's  conclusion, 
the  last  treaty  that  we  negotiated,  the  one  that  was  ratified,  and  the 
one  under  which  we  built  the  canal,  required  the  United  States  to 
police  the  canal. 

The  Chairman.  That  provision  was  in  the  first  treaty  also  ? 

Senator  Simmons.  With  reference  to  policing;  yes,  sir.  It  also 
provided  for  the  fortification  of  the  canal  and  provided— 

The  Chairman.  That  is  in  the  first  but  not  in  the  second  ? 

Senator  Simmons.  And  the  United  States  should  guarantee  the 
neutrality  of  the  canal.  Now,  the  United  States  could  not  do  that 
except  by  employing  its  own  vessels  for  the  purpose  of  policing,  for  the 
purpose  of  protecting  these  fortifications  which  it  was  required  to 
make;  and  it  would  be  a  very  strange  proposition  if  after  imposing 
the  duty  upon  the  United  States  to  protect  the  neutrality  through 
the  use  of  its  vessels,  to  police  it  with  the  use  of  its  vessels,  it  should 
be  required  to  pay  tolls  upon  those  vessels.  I  did  not  want  to  go 
off  into  that  discussion. 

Mr.  Foraker.  I  have  read  that  letter. 

Senator  Simmons.  I  want  to  read  to  you  a  short  letter  which 
Mr.  Choate  wrote  to  the  chairman  of  the  committee  at  the  time  he 
sent  him  this  correspondence  between  him  and  the  representatives  of 
the  British  Government  while  the  negotiations  were  going  on  in 
reference  to  this  treaty.     That  is  of  date  April  13,  1914: 

8  East  Sixty-third  Street,  April  13,  1914. 
Dear  Senator  O'Gorman:  As  I  am  unavoidably  prevented  from  accepting  the 
courteous  invitation  of  your  Interoceanic  Canals  Committee  for  to-morrow.  I 

I  think  the  word  will  is  left  out — 

avail  myself  of  your  kind  permission  to  submit  anything  of  mine  not  already  published 
that  might  throw  light  on  the  pending  question. 

I,  accordingly,  with  the  express  permission  of  the  Secretary  of  State,  submit  to 
your  committee  the  inclosed  copies  of  letters  written  by  me  to  Secretary  Hay  between 
August  3  and  October  12,  1901,  giving  step  by  step  the  negotiations  between  Lord 
Lansdowne  and  Lord  Pauncefote  and  myself  in  regard  to  the  Hay-Pauncefote  treaty. 

These,  if  carefully  perused,  will,  I  think,  be  found  to  confirm  my  view  that  the 
clause  in  the  Panama  Canal  act,  exempting  our  coastwise  shipping  from  tolls  is  a 
clear  violation  of  the  treaty. 

With  great  respect,  most  truly  yours, 

Joseph  H.  Choate. 

Hon.  James  A.  O'Gorman,  Chairman. 

Mr.  Foraker.  I  learned  from  the  newspaper  reports  that  he  was 
of  that  opinion. 

Senator  Simmons.  That  would  seem  to  be  his  view  about  it  not 
only  at  the  time,  but  his  view  after  refreshing  his  memory,  after 
reading  all  the  correspondence  between  him  and  Lord  Lansdowne 
and  Lord  Pauncefote. 

Mr.  Foraker.  I  agree  to  your  statement  in  part  that  that  would 
seem  to  indicate  it  is  his  present  opinion,  but  the  correspondence 
from  which  I  read  indicates  that  he  had  a  different  opinion  at  that 
time,  as  I  understand  it,  arid  I  was  not  hunting  for  differences  of 
opinion  dither;  I  was  trying  to  familiarize  myself  with  the  record 
you  were  making.  Now,  I  find  another  paragraph  over  here  that  I 
might  read,  but  I  will  not  stop  to  litter  up  the  record  with  rereading 
what  is  there,  but  if  vou  read  Mr.  Choate  carefullv  vou  will  find  he 
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thoroughly  understood  the  first  Hay-Pauncefote  treaty  was  not  in 
accord  with  the  ideas  of  the  Senate  or  the  American  people,  and  that 
it  was  necessary  to  make  a  treaty  that  would  put  an  end  to  the 
Clayton-Bulwer  convention  and  disconnect  us  from  every  other 
nation  in  the  world  so  far  as  contractual  rights  were  concerned.  He 
Bays  that  over  and  over  again,  just  as  we  said  it  in  the  Senate,  and 
he*  negotiated  the  treaty  on  the  theory  that  he  was  accomplishing 
that, 

So  far  as  Mr.  Henry  White  is  concerned,  I  knew  him  at  the  time. 
He  came  to  my  house  the  day  after  Mr.  Hay  saw  me  on  Sunday  in 
either  April  or  March,  as  I  testified  yesterday,  1901,  and  told  me  he 
had  had  a  talk  with  Mr.  Hay  and  learned  from  him  of  our  interview 
and  the  nature  of  it  and  what  would  be  required.  I  do  not  want  to 
go  into  the  narration  of  this  private  conversation  further  than  to  say 
that  all  that  was  said  indicated  that  he  thoroughly  understood  we 
were  to  be  absolutely  released  from  the  Clayton-Bulwer  convention. 
That  was  a  Senate  demand,  and  there  would  not  have  been  any  treaty 
if  we  could  not  have  gotten  rid  of  it  by  agreement.  This  was  well 
understood.  I  said  yesterday  I  read  in  the  Library,  in  the  Review  of 
Renews,  I  think  it  was,  that  at  that  time  Senator  Lodge  had  given 
notice  that  when  the  Congress  reconvened  in  December  if  we  could  not 
make  an  agreement  he  would  introduce  a  resolution  denouncing  the 
Clayton-Bulwer  treaty  because  of  changed  conditions  and  because  of 
the  fact  that  it  was  no  longer  desirable  on  our  part,  and  because  it  was 
utterly  inconsistent  with  our  determination  to  have  no  copartnership 
with  Great  Britain  or  anybody  else.  But  aside  from  all  this,  I  appre- 
hend that  the  committee  will  ascertain  what  the  treaty  means  by 
looking  at  the  language — certainly  not  by  looking  at  the  language  of 
those  who  have  been  concerned  with  it  since — as  to  what  their  under- 
standing was.  That  applies  to  myself  as  much  as  to  anybody  else — 
what  took  place  before  is  pertinent,  and  I  call  your  attention  to  that; 
that  shows  what  the  understanding  was. 

Senator  Simmons.  That  is  exactly  my  view  of  it.  I  think  the  Sen- 
ate will  probably  decide  this  question  according  to  its  own  views  as 
to  the  meaning  of  the  treaty;  but  on  yesterday  when  you  made  your 
statement  in  chief  you  sought  to  give  your  views  as  to  the  meaning 
of  the  treaty  and  you  made  the  impression,  at  least  on  my  mind,  that 
you  thought  other  Senators  entertained  your  views  about  it,  and  I 
was  simply  trying  to  direct  your  attention  to  the  fact  that  Mr.  Choate 
and  Mr.  White,  who  were  the  active  agents  of  the  Government  in  nego- 
tiating the  treaty,  who  were  in  constant  communication  with  the 
British  authorities  representing  that  Government,  entertained  a  dif- 
ferent view  about  it,  so  that  I  might  contrast  their  opportunities  to 
have  a  distinct  and  accurate  impression  as  to  what  was  meant  and 
what  was  intended  by  the  treaty  so  far  as  the  parties  to  the  treaty 
understood  it  to  mean  at  the  time  they  negotiated,  with  your  view. 

Mr.  Foraker.  I  am  glad  to  have  the  benefit  of  their  views.  I  mean 
their  present  views,  and  1  am  glad  to  be  able  to  call  the  attention  of 
the  committee  to  what  their  views  were  when  they  were  acting  as  nego- 
tiators, and  I  insist  that  they  are  entirely  inconsistent  with  what  they 
.  re  now  saying,  because  they  then  said  over  and  over  again,  that  the 
purpose  of  these  amendments  was  to  cut  the  United  States  loose  from 

eat  Britain  and  from  everybody  else  and  not  allow  anybody  to  have 
anv  contractual  right  in  the  canal;  and  Mr.  Choate  carried  that  so  far 
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that  he  would  not  allow  the  words,  "The  nations  shalMiave  use  of  the 
canal  on  terms  of  equality  which  shall  agree,"  striking  that  out — 
which  shall  agree — like  a  keen  lawyer  that  he  is,  seeing  that  that  meant 
that  they  would  become  parties  to  the  agreement,  to  the  treaty,  and 
thus  acquire  a  contractual  right. 

Just  a  word  on  another  thing.  "Neutralization"  is  used  all  the 
way  through,  and  there  are  four  or  five  clauses  that  refer  to  neutrali- 
zation. Neutralization  does  not  mean  equality  of  tolls.  Neutraliza- 
tion applies  to  conditions  of  war.  The  declaration  about  equality  of 
tolls  is  the  declaration  of  a  right  that  can  be  acquired  in  a  certain  way 
with  respect  to  our  canal  which  we  were  going  to  build;  if  you  will 
observe  the  rules  we  prescribe  and  pay  the  tolls  we  prescribe,  all  may 
use  it  upon  terms  of  entire  equality. 

Senator  Simmons.  Yes,  Senator;  I  was  not  desirous  of  examining 
you  at  all  as  to  your  reasons  for  the  conclusion  you  reached.  The 
question  that  I  have  in  my  mind  is  simply  the  question  of  whether 
the  United  States  has  the  right  under  this  treaty  to  exempt  coastwise 
trade  from  tolls,  thereby  discriminating  against  other  nations,  and  I 
was  chiefly  concerned  in  getting  before  the  committee  and  before  the 
country  Mr.  Choate's  views  about  that,  and  I  think  Mr.  Choate  would 
hardly  have  sent  these  letters  containing  the  statement  of  private 
interviews  between  him  and  these  English  authorities  to  the  com- 
mittee, accompanied  by  these  letters,  unless  he  understood  that  the 
correspondence  and  those  personal  interviews,  as  expressed  in  these 
letters,  represented  the  views  he  expressed  in  his  letters.  I  think  he 
thought  at  the  time  he  wrote  that  letter  that  the  correspondence  he 
was  sending  to  the  committee  bore  out  the  statements  he  was  making 
in  that  letter. 

Mr.  Foraker:  I  expect  he  did,  but  when  I  look  at  the  correspond- 
ence at  the  time  I  think  it  flatly  contradicts  it. 

Senator  Simmons.  That  would  seem  to  be  a  disagreement  between 
you  and  him  ? 

Mr.  Foraker.  It  is  a  disagreement  between  Mr.  Choate  and 
myself;  that  is  all  I  claim.  I  am  entitled  to  my  opinion  as  well  as  he 
to  his.  His  correspondence  was  not  before  me  at  the  time  when  the 
treaty  was  ratified. 

Now,  I  want  to  make  another  suggestion:  If,  as  Mr.  Choate  says, 
these  rules  for  the  neutralization  of  the  canal  included  that  first 
paragraph,  which  is  a  mere  declaration  of  right  of  equality  to  all 
those  who  shall  use  the  canal,  if  he  claims  that  is  applicable  to  us,  I 
call  your  attention  to  the  fact  that  that  applies  only  to  those  who 
observe  the  rules.  Now,  we  make  the  rules.  If  we  do  not  observe 
them  ourselves,  do  we  lose  the  right  to  the  canal,  to  use  it  ?  It  neces- 
sarily follows  that  England  would  lose  the  right  to  use  the  canal 
under  that  provision  if  she  did  not  observe  the  rules,  as  would  France, 
German}^,  and  every  other  country,  but  would  we  lose  it?  That  is 
a  test  no  man  can  apply  and  answer  affirmatively,  and  that  shows 
conclusively,  I  think,  that  it  was  not  intended  to  apply  to  us. 

There  is  a  confusion  about  the  word  "neutralization."  It  does 
not  mean  equality  of  tolls.  Mr.  Choate  points  that  out  in  this 
letter;  points  out  that  the  principle  of  neutralization  in  the  eighth 
paragraph  of  the  Clayton-Bulwer  treaty  is  found,  when  the  para- 
graph is  read,  to  relate  only  to  the  protection  which  England  and 
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the  United  St&fes  were  to  give  to  the  canal  then  to  be  built — a  pri- 
vate eanal— and  that  it  has  n<>  application  after  the  United  States 
becomes  the  sole  protector,  as  we  were  proposing  to  make  it.  and  did 
make  it. 

Senator  Brandegee.  If  that  is  so,  ^t  seems  to  me  a  queer  situa- 
tion. The  treaty  provides,  in  Article  III,  that  the  United  States 
adopts  as  a  basis  of  the  neutralization  of  such  ship  canal  the  following 
rules,  the  first  of  which  says: 

1.  The  canal  shall  be  free  and  open  to  the  vessels  of  commerce  and  of  war  of  all 
nations  observing  these  rules,  on  terms  of  entire  equality,  so  that  there  shall  be  no 
discrimination  against  any  such  nation,  or  its  citizens  or  subjects,  in  respect  of  the 
conditions  or  charges  of  traffic  or  otherwise.  Such  conditions  and  charges  of  traffic 
shall  be  just  and  equitable. 

Mr.  Foraker.  That  is  not  a  rule,  as  I  contend.  It  is  a  declaration 
of  a  right. 

Senator  Brandegee.  It  is  labeled  as  a  rule  here. 

Mr.  Foraker.  No;  the  rules  are  immediately  following  that.  That 
is  the  declaration  of  the  rights  that  shall  be  acquired  by  the  observance 
of  the  rules  which  follow. 

Senator  Brandegee.  On  page  22,  if  you  will  look  at  the  document 
here,  entitled  " Canal  treaties,"  it  states,  article  3:  "The  United 
States  adopts,  as  the  basis  of  the  neutralization  of  such  ship  canal, 
the  following  rules."  Then  there  is  the  first  rule.  That  is  one  of  the 
rules. 

Mr.  Foraker.  Yes. 

Senator  Brandegee.  No.  1 — there  are  six  of  them.  The  first  is 
that  "The  canal  shall  be  free  and  open  to  the  vessels  of  commerce  and 
war  of  all  nations  observing  these  rules." 

Mr.  Foraker.  Observing  these  rules.     Now,  suppose- 


Senator  Brandegee.  This  is  the  first  rule.  It  continues:  "On 
terms  of  entire  equality." 

Mr.  Foraker.  Supposing  the  United  States  now  having  adopted 
certain  rules  that  it  required  everybody  using  the  canal  to  observe 
should  herself  violate  the  rules  or  refuse  to  observe  them,  would  it 
lose  her  control  of  the  canal  ? 

Senator  Brandegee.  Certainly  not. 

Mr.  Foraker.  Read  the  next  paragraph.  There  are  two  para- 
graphs in  that  No.  1.  The  first,  I  say,  declares  what  rights  shall  be 
acquired  by  observing  the  rules.  What  are  the  rules  ?  Read  the 
second  paragraph;  that  is  the  first  rule. 

Senator  Brandegee.  I  will  read  the  whole  of  the  first  paragraph. 

Mr.  Foraker.  No  ;  I  do  not  want  to  ask  the  Senator  to  do  that. 

Senator  Brandegee.  Then  I  will  do  what  vou  ask  me,  and  read 
the  second  paragraph  of  the  first  rule. 

Mr.  Foraker.  What  you  call  the  first  rule. 

Senator  Brandegee.  That  is  what  1  will  do. 

Mr.  Foraker.  The  first  is  a  declaration  of  the  rights  another 
nation  shall  acquire  as  to  its  vessels  in  our  canal. 

Senator  Brandegee.  1  think  you  are  wrong  about  that.  So  I 
will  read  it  and  let  the  record  show.     The  first  rule  referred  to  is  this: 

The  canal  shall  be  free  and  open  to  the  vessels  of  commerce  and  war  of  all  nations 
observing  these  rules,  on  terms  of  entire  equality,  so  that,  there  shall  be  no  discrim- 
ination against  any  such  nation,  or  its  citizens  and  subjects,  in  respect  of  the  condi- 
tions or  charges  of  traffic  or  otherwise.  Such  conditions  and  charges  of  traffic  shall 
bo  just  and  equitable. 
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Is  that  what  you  refer  to  as  the  second  paragraph  ? 

Mr.  Foraker.  Yes:  I  say  that  paragraph  refers  to  the  right 
which  another  nation  can  acquire  with  respect  to  our  canal. 

Senator  Brandegee.  I  have  read  the  whole  of  the  first  rule. 

Mr.  Foraker.  I  mean  the  second  paragraph.  You  have  read 
only  half  of  it. 

Senator  Brandegee.  What  page  are  you  reading  from  ? 

Mr.  Foraker.  I  am  reading  from  page  21. 

Senator  Brandegee.  I  am  reading  from  page  22. 

Mr.  Foraker.  Let  us  see  what  the  trouble  is  ?  You  have  not  the 
same  prmt,  I  see. 

Senator  Brandegee.  I  am  reading  from  Senate  Document  No.  456, 
"Canal  treaties." 

Mr.  Foraker.  I  am  reading  from  document  No.  85. 

Senator  Brandegee.  Are  you  reading  from  the  second  treaty? 

Mr.  Foraker.  Yes;  I  am  reading  from  the  second  treaty.  It 
reads  as  follows.  If  you  will  let  me  see  your  print,  Senator,  I  can 
see  in  a  moment  whether  they  are  the  same.  I  see  it  is  differently 
numbered. 

What  I  want  to  call  your  attention  to  is  that  this  first  rule,  as  they 
have  it  numbered  here,  was  the  mere  declaration  of  a  right  that  may 
be  acquired  and  how  it  may  be  acquired;  by  observing  the  rules. 
What  are  the  rules  ?  They  proceed  to  state  them,  and  they  are  rules— 
I  call  attention  to  that  particularly — that  have  relation  to  the 
neutralization  of  the  canal.  That  is  what  it  says  in  the  preamble 
you  read,  that  this  shall  be  the  basis  for  neutralization.  Rules, 
therefore,  would  be  expected  following  such  a  declaration  as  that 
which  had  relation  to  war  and  the  conditions  of  war,  and  that  is 
exactly  what  the  following  rules  are. 

Senator  Brandegee.  What  I  want  to  call  your  attention  to  is 
that  neutralization  as  used  in  these  treaties  is  not  limited  simply 
to  the  question  of  such  neutrality  as  technically  belongs  to  a  state 
of  war.  All  the  way  through  the  treaties  it  is  not  limited  to  that, 
but  it  is  a  word  which  includes  equality,  and  so  appears  in  the  cor- 
respondence all  the  way  through,  and  the  fact  that  the  first  part  of 
Article  3  states  that  as  the  basis  of  the  neutralization  of  the  canal 
it  adopts  the  following  rules,  and  then  enumerates  in  the  very  first 
rule  that  one  of  the  bases  of  neutralization  is  that  it  shall  be  free  and 
open  on  terms  of  entire  equality,  confirms  me  in  my  opinion  that 
neutralization  as  used  in  these  treaties  means  something  more  than 
freedom  from  attack  during  war. 

Mr.  Foraker.  I  am  familiar  with  that  argument,  and  that  argu- 
ment must  be  sustained  in  order  to  have  that  rule  made  applicable  to 
the  United  States,  for  every  rule  that  is  adopted  and  given  here  with 
reference  to  neutralization  has  relation  to  the  primary  meaning  of 
neutralization:  relation  to  a  condition  of  war.  And  inasmuch  as  that 
when  rightly  construed  is  only  a  declaration  of  a  right  to  be  acquired, 
I  do  not  regard  it  as  one  of  the  rules  for  neutralization .  Neutraliza- 
tion does  not  mean  equality  of  treatment  of  other  people.  It  simply 
means  our  water  shall  be  a  neatral  water  that  everybody  can  come 
into  provided  they  comply  with  the  rules  we  prescribe,  and  observe 
them.  Would  we  be  driven  out — I  want  somebody  to  answer  that 
question — would  we  lose  a  right  to  use  our  canal  if  we  ourselves  did 
not  observe  the  rules  we  prescribed  ? 
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Senator  Brandegee.  No;  I  do  not  think  so.  I  do  not  think  any- 
body believes  so. 

Mr.  Foraker.  Any  other  nation  would,  would  it  not? 

Senator  Brandegee.  That  may  be. 

Mr.  Foraker.  Then  there  would  be  a  discrimination  there. 

Senator  Brandegee.  I  do  not  think  that  the  owner  of  the  canal  if 
he  violated  the  rule  would  be  driven  out.  I  do  not  see  that  that 
would  pass  the  ownership  or  the  title  to  anybody  else. 

Mr.  Foraker.  But  I  mean  if  it  were  technically  and  strictly  con- 
strued and  applied,  that  would  necessarily  be  the  result  of  it,  because 
if  we  did  not  observe  the  rules  ourselves  we  would  lose  the  right  if  we 
were  included. 

Senator  Brandegee.  The  result  would,  then,  be  so  absurd  as  to 
prevent  the  acceptation  of  the  theory. 

Mr.  Foraker.  I  think  it  would  be  absurd,  but  I  do  not  think  it  is 
one  whit  more  absurd  than  the  idea  that  we  can  not  use  the  canal 
as  we  see  fit.  Can  we  not  pass  a  revenue  cutter  through  there  with- 
out rendering  an  account  to  Great  Britain? 

Senator  Brandegee.  I  think  we  can  pass  all  our  war  vessels 
through  without  rendering  an  account  to  Great  Britain. 

Mr.  Foraker.  A  revenue  cutter  is  not  a  war  vessel,  is  it? 

Senator  Brandegee.  It  is  connected  with  the  Government.  It  is 
a  Government  function. 

Mr.  Foraker.  Upon  what  theory  ?  This  applies  to  vessels  of  war 
as  well  as  vessels  of  commerce. 

Senator  Brandegee.  The  rules  referred  to  in  article  3  are  sub- 
stantially as  embodied  in  the  Convention  of  Constantinople,  and  in 
my  opinion  refer  to  equality  of  treatment,  the  same  equality  of 
treatment  as  exists  in  the  Suez  Canal. 

Mr.  Foraker.  Did  the  rules  adopted  by  the  Convention  of  Con- 
stantinople, from  which  these  are  substantially  adopted,  apply  to  the 
owner  of  the  Suez  Canal  ?  They  are  utterly  inapplicable,  and  nobody 
ever  pretended  they  had  any  application  to  the  owner  of  the  Suez 
Canat,  a  private  corporation.  So  it  is  that  our  literature  on  this 
subject  is  full  of  such  references  to  sustain  your  idea,  but  this  fact 
is  lost  sight  of  in  using  them,  that  they  had  reference  to  a  canal  to 
be  built  by  private  capital,  by  a  private  corporation,  like  the  Maritime 
Canal  to  be  built  at  Nicaragua  was.  I  saw  in  looking  through  the 
record  last  night  that  a  witness  testified  here  a  day  or  two  ago  about 
what  Henry  Clay  said  about  a  canal  that  was  to  be  built  in  1825  that 
was  to  cost  $5,000,000,  to  be  built  by  private  individuals  and  as  a 
money-making  venture.  That  has  no  application  to  this  discussion. 
After  the  Oregon  sailed  around  the  Horn  we  turned  a  new  leaf. 

We  resolved  to  build  a  canal,  and  instead  of  it  being  necessarily  by 
private  capital,  we  would  build  it  by  the  Government,  if  we  saw  fit, 
and  nobody  had  an  idea  that  it  would  be  built  by  anybody  but  the 
Government,  in  connection  with  all  this  negotiation  and  the  ratifica- 
tion of  this  treaty.  We  never  contemplated  there  would  be  any 
private  capital  coming  forward  to  build  the  canal.  But  the  language 
is  there,  and  it  might  have  been  built  by  private  capital.  But  all  the 
talk  from  that  time  on  was  about  a  canal  to  be  built  by  the  Govern- 
ment, and  the  primary  purpose  of  it  was  to  be  not  a  money-making 
venture  but  a  national  defense  enterprise. 
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Senator  Brandegee.  I  agree  to  that,  but  under  the  Clayton- 
Bulwer  treaty — ■ — - 

Mr.  Foraker.  Which  we  abrogated. 

Senator  Brandegee  (continuing).  Which  we  supreseded  by  this 
treaty,  Great  Britain  and  the  United  States  had  an  equal  right  in 
relation  to  the  construction  of  this  canal. 

The  Chairman.  Which  canal  ? 

Senator  Brandegee.  Any  canal  across  the  Isthmus. 

The  Chairman.  No;  they  only  undertook,  under  the  Clayton- 
Bulwer  treaty,  to  offer  their  protection  to  a  private  owner  who  might 
construct  a  canal. 

Mr.  Foraker.  That  is  all. 

Senator  Brandegee.  We  went  all  through  that  yesterday. 

The  Chairman.  And  then  only  upon  condition  that  the  rates 
charged  by  the  private  owner  were  just  and  equitable. 

Senator  Brandegee.  We  went  all  through  that  yesterday.  It  is 
all  in  yesterday's  record.  I  have  a  short  way  of  stating  it,  that  any- 
thing done  under  the  Clayton-Buiwer  treaty  would  have  resulted 
in  the  ships  of  Great  Britain  and  the  ships  of  the  United  States  being 
treated  on  a  basis  of  absolute  equality  as  to  tolls  and  charges  through 
tne  canal. 
"  Mr.  Foraker.  Well,  that  is  true. 

Senator  Brandegee.  That  is  a  fact. 

Mr.  Foraker.  Provided  she  did  as  much  for  the  canal  as  we  did. 

Senator  Brandegee.  It  was  true  under  the  terms  of  the  Clayton- 
Buiwer  treat}-,  whatever  canal  resulted  from  that. 

Mr.  Foraker.  Yes. 

Senator  Brandegee.  Having  that  right  to  equality,  then,  under 
that  treaty,  and  being  the  largest  shipowner  in  the  world,  it  seems  to  me 
that  if  we  had  said  when  we  were  asking  her  to  supersede  that  treaty 
under  those  rights,  which  she  possessed  by  a  treaty,  which  would 
allow  us  to  exempt  from  tolls  all  our  ships,  both  foreign  and  domestic, 
and  tax  all  her  ships,  if  we  had  said  that  to  her  in  plain  terms  by  the 
negotiators  of  our  treaty,  she  would  have  said:  "We  decline  to  sign 
any  such  treaty.     It  is  an  insult  to  us  to  ask  us  to  do  it." 

Mr.  Foraker.  She  probably  would  have  said  it,  and  it  would  not 
have  been  15  minutes,  if  the  Senate  was  in  session,  after  she  said  it 
when  a  resolution  denounc ing  the  Clayton-Buiwer  treaty  would  have 
been  introduced,  on  the  ground  that  it  was  obsolete,  as  the  Committee 
on  Foreign  Relations  of  the  Fifty-seventh  Congress  found,  according 
to  the  reference  made  here  yesterday,  in  1891.  It  would  have  been 
introduced  and  would  have  been  passed,  as  I  remember  the  temper  of 
the  Senate. 

Senator  Brandegee.  Very  likely,  and  that  is  what  might  have 
been,  but  unfortunately  was  not  done.  And  we  have  something  here 
that  was  done.  The  question  is,  What  did  the  two  parties  to  it  under- 
stand by  it?  And  I  ask,  Do  you  think  if  Mr.  Choate  or  Lord  Paunce- 
fote  had  said  to  Great  Britain,  "Now,  before  we  sign  this  let  us  have 
a  clear  meeting  of  the  minds,  because  we  do  not  want  any  trouble 
about  it  afterwards ;  you  are  giving  up  your  rights  under  the  Clayton- 
Buiwer  treaty,  and  under  this  new  treaty  which  takes  its  place  are 
we  to  understand  that  we  can  exempt  all  the  ships  of  America  and 
tax  all  the  ships  of  Great  Britain?"     Do  you  think  Lord  Salisbury 
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would  have  allowed  that  treaty  to  have  been  signed  or  would  have 
dared  to  recommend  it  to  the  British  Parliament  ? 

Mr.  Foraker.  I  not  only  think  he  would,  but  I  think  he  did.  I 
think  he  understood  that  clearly.  I  think  Lord  Lansdowne,  who 
succeeded  Lord  Salisbury,  understood  it  clearly;  because  Mr.  Choate 
said  in  the  correspondence  that  I  have  quoted^I  have  put  the  para- 

fraph  in — that  his  conversations  were  with  Lord  Lansdowne,  and 
e  told  him  we  should  have  the  sole  ownership  of  the  canal,  and  that 
no  other  nation  should  have  any  contract  right  to  it  whatever;  and 
it  is  provided  that  we  should  have  all  the  rights  that  belong  to 
ownership.     What  did  that  mean  ?     Answer  that. 

Senator  Brandegee.  You  are  talking  about  another  nation  other 
than  the  contracting  parties. 

Mr.  Foraker.  What  is  that? 

Senator  Brandegee.  I  say  that  you  are  there  saying  that  Lord 
Lansdowne  said  and  we  said  that  no  other  nation  should  have  a 
contract  right,  but  the  two  parties  who  were  making  the  contract 
certainly  had  contract  rights,  did  they  not  ? 

Mr.  Foraker.  What  I  am  calling  attention  to  is  Mr.  Choate's 
language  in  this  letter  to  Mr.  Hay,  that  he  told  Lord  Lansdowne  that 
no  other  nation  should  have  any  contract  right,  and  that  Lord  Lans- 
downe was  solicitous  only  that  Great  Britain  should  stand  in  no  worse 
light  and  at  no  greater  disadvantage  than  the  other  nations  who 
might  adhere,  or  might  come  in,  to  use  the  canal  by  right,  agreeing 
to  observe  these  rules. 

Senator  Brandegee.  It  seems  to  me  these  parties  who  were  mak- 
ing a  contract,  making  an  agreement  among  themselves,  and  we 
objecting  to  the  language  that  other  nations  agreeing  to  the  rules 
might  have  the  same  rights,  and  that  language  being  changed  so  that 
other  nations  observing  the  rules  should  have  the  same  rights,  is  very 
significant  that  we  are  the  two  parties  to  the  agreement  and  the  con- 
tract and  are  bound  by  it,  but  the  other  nations  have  no  contractual 
relation  in  it  and  only  could  use  it  upon  the  same  terms  so  long  as 
they  observed  the  rules. 

Mr.  Foraker.  Did  Great  Britain  have  a  contractual  right  in  it? 
Has  she  now  ? 

Senator  Brandegee.  I  think  Great  Britain  has  a  contractual  right, 
that  she  was  one  of  the  parties  to  the  contract,  and  has  a  right  to 
assert  under  the  contract  whatever  the  contract  fairly  means. 

Mr.  Foraker.  Undoubtedly  she  has  a  right  to  assert  whatever  it 
means.  We  all  have  that  right,  fortunately.  Great  Britain  was  told 
by  Mr.  Choate,  according  to  his  letter  to  Mr.  Hay,  that  neither  Great 
Britain  nor  anybody  else  should  have  any  contractual  right  in  the 
canal.  That  is  just  what  I  read  a  moment  ago.  That  is  the  signifi- 
cance of  it.  And  if  she  has  no  contractual  right — and  why  should 
she  have  a  contractual  right? 

Senator  Brandegee.  It  depends  on  what  you  mean  by  contractual 
right.     She  was  one  of  the  contracting  parties. 

Mr.  Foraker.  Very  well.  I  can  not  make  it  any  clearer  than  I 
have  tried  to. 

Senator  Brandegee.  I  think  you  have  made  your  view  verj^  clear. 

Senator  Simmons.  Senator,  before  we  leave 

Mr.  Foraker.  May  I  add  just  one  other  thing? 
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Remembering  the  temper  of  the  Senate  as  I  do,  if  it  had  been  un- 
derstood that  Great  Britain  was  to  have  a  voice  as  to  whether  or  not 
our  ships  might  pass  through  on  such  conditions  as  we  saw  fit  to 
allow  them  to  pass  through  on,  that  treaty  would  not  have  gotten 
10  votes  in  the  Senate.  I  do  not  believe  it  would  have  gotten  10 
votes.  I  am  sure  the  Senator  from  Connecticut  would  not  have 
voted  for  it,  from  what  I  remember  of  his  attitude. 

Senator  Brandegee.  The  Senator  just  said  a  moment  ago  that  he 
did  not  understand  the  temper  of  the  Senate,  but  he  did  understand 
his  own  temper. 

Mr.  Foraker.  That  is  all.  I  say  that  as  I  recollect  it;  I  think  I 
understand  it. 

Senator  Simmons.  Senator,  before  we  get  altogether  off  the  line 
of  questions  I  was  asking  you  awhile  ago  before  interrupted  by  Sena- 
tor Brandegee's  questions,  you  had  made  some  statement  with  refer- 
ence to  a  conversation  between  you  and  Mr.  White. 

Mr.  Foraker.  Yes. 

Senator  Simmons.  In  view  of  the  Senator's  reference  to  the  con- 
versation with  Mr.  White,  I  ask  to  read  a  letter  addressed  to  me  by 
Mr.  White,  on  April  19,  just  before  he  sailed  for  Europe,  about  this 
conversation  with  you,  he  having  seen  in  the  newspapers  some  state- 
ment that  you  had  made  with  respect  to  it. 

Mr.  Foraker.  Yes. 

Senator  Simmons.  And  he  wrote  this  letter  that  his  version  of  that 
might  be  before  the  committee,  although  he  is  absent  and  not  able  to 
appear.     It  reads: 

Washington,  April  19,  1914. 
My  Dear  Senator  Simmons: 

I  thank  you  for  sending  me  the  documents  containing  the  evidence  so  far  given 
before  the  Interoceanic  Canals  Committee. 

The  Washington  Post  of  yesterday  quotes  former  Senator  Foraker  as  saying:  "I  have 
personal  knowledge  that  both  Mr.  Hay  and  Mr.  Henry  White  had  full  knowledge  of 
what  the  Senate  demanded  and  supposed  we  were  getting,"  etc. 

As  I  am  leaving  to-morrow  for  Germany,  and  may  not  see  you  again  for  some  time, 
I  think  it  well  to  let  you  know  that  I  agree  with  that  statement.  I  not  only  am  under 
the  impression  that  t  knew  the  reasons  which  caused  the  Senate  to  object  to  certain 
provisions  of  the  first  Hay-Pauncefote  treaty,  but  I  am  in  sympathy  with  that  body's 
action.  I  had  no  reason,  however,  to  suppose  from  anything  said  to  me  by  any  Sen- 
ator or  by  anyone  else  that  the  use  of  the  canal  by  our  vessels  engaged  in  the  coasting 
trade  without  payment  of  tolls  had  any  connection  therewith. 

Mr.  Foraker  is  one  of  the  Senators  referred  to  in  my  letter  to  Senator  McCumber  and 
in  my  statement  to  the  committee,  with  whom  I  had  conversations  after  the  rejection 
of  the  first  Hay-Pauncefote  treaty.  I  well  remember  an  interesting  interview  which  I 
had  with  him  in  1901  at  his  house  in  Washington,  and  during  which  we  went  into  what 
I  supposed  to  be  all  of  the  questions  at  issue  between  the  two  Governments;  but  as 
far  as  I  can  recollect,  no  allusion  was  made  by  either  the  Senator  or  by  me  to  the 
exemption  of  our  vessels  from  the  payment  of  tolls  in  passing  through  the  Panama 
Canal. 

I  may  add  that  I  shall  always  remember  with  pleasure  the  assistance  rendered  by 
Senator  Foraker  in  bringing  about  a  situation  whereby  the  Hay-Pauncefote  treaty 
now  in  force  became  possible,  and  I  have  no  reason  to  suppose  that  his  recollection 
differs  from  mine  on  the  particular  point  to  which  I  have  referred. 
Yours,  very  sincerely, 

Henry  White. 

Mr.  Foraker.  I  take  no  exception  to  that  letter  at  all.  I  did  not 
talk  with  him  about  exempting  any  of  our  vessels.  At  that  time 
we  did  not  have  that  particular  matter  under  consideration.  I  do 
not  know  that  it  was  under  consideration  at  any  time  except  when 
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Mr.  Bard  offered  his  amendment.  What  we  did  have  under  con- 
sideration when  Mr.  White  called,  on  me  was  the  question  of  what 
kind  of  terms  would  the  Senate — no,  what  must  be  the  nature  of 
the  treaty  to  get  the  ratification  of  the  Senate,  and  in  that  conver- 
sation I  insisted  to  him  that  we  must  have  absolute  and  unqualified 
ownership  and  control,  free  from  Great  Britain  and  everybody  else. 
Mr.  Henry  White  might  have  added  that  he  was  so  pleased  with 
what  Mr.  Hay  said  to  him  and  was  so  anxious  to  have  Lord  Salis- 
bury and  Mr.  Balfour  understand  it,  that  he  wanted  me  to  go  with 
him  to  London  and  see  them,  saying  that  at  his  house — he  could 
bring  them  there — we  could  have  a  conference  about  this  matter, 
and  I  could  explain  to  them  what  the  public  sentiment  was  in  this 
country,  and  the  necessity  of  insisting  upon  a  canal  that  we  abso- 
lutely owned  and  controDed.  I  was  not  thinking  of  coastwise 
vessels  being  exempted  at  that  time.  I  was  thinking  about  getting 
an  unqualified  right  to  do  with  the  canal  as  we  saw  fit,  espe- 
cially in  time  of  war.  If  we  should  be  attacked  we  did  not  want 
to  have  to  consult  Great  Britain  or  anybody  else.  I  did  not  refer 
to  this  part  of  your  conversation,  because  I  did  not  want  to  speak 
of  private  conversations  beyond  what  might  be  necessary.  But  I 
know  what  we  talked  about  were  these  amendments  that  I  had 
offered  and  the  necessity  for  having  Great  Britain  meet  us  and  con- 
cede to  us  this  individual  ownership,  without  any  copartnership 
with  Great  Britain,  and  they  (Mr.  White  and  Mr.  Hay)  recognized 
that  we  could  not  make  any  treaty  at  all  unless  we  did  do  it.  And 
both  of  them  understood— 1  do  not  remember  that  I  told  them, 
but  that  was  the  basis  of  our  conversation,  that  if  we  could  not 
get  an  agreement  we  would  denounce  the  Clayton-Bulwer  Treaty, 
and  certainly  from  then  on  would  go  it  free-handed  and  alone; 
that  we  did  not  need  any  copartnership  and  were  not  going  to  have 
it.  That  is  all,  as  I  understand  it- 
Senator  Simmons.  I  think  the  committee  understands  that  the 
purpose  Mr.  White  had  in  writing  that  letter  and  the  purpose  I  had 
in  reading  it  was  to  preclude  any  conclusion  that  Mr.  White  enter- 
tained the  same  views  about  this  matter  of  exception  of  coastwise 
tolls  that  Senator  Foraker  does. 

Mr.  Foraker.  Senator,  if  he  was  willing  to  concede  that  we  were 
right  and  could  do  that,  and  wanted  everybody  else  to  aid  in  bringing 
that  about — that  we  were  right  in  insisting  upon  absolute  and  un- 
qualified control  and  ownership,  and  we  were  to  have  all  the  rights 
of  ownership,  did  not  that  involve  doing  with  our  own  ships  as  we 
saw  fit  ? 

Senator  Simmons.  I  think,  Senator — and  I  am  going  to  try  to 
bring  some  of  that  out  in  a  few  minutes — I  think  the  history  of  this 
transaction  and  the  expressions  of  American  statesmen  charged  with 
duties  connected  with  it,  will  show  that  it  never  was  the  purpose  of 
this  Government,  and  it  never  was  the  intent  of  any  other  govern- 
ment, that  wo  should  be  permitted  or  any  other  nation  should  be 
permitted  to  build  a  canal  across  the  Isthmus  connecting  the  two 
oceans,  which  was  not  to  be  a  free  international  waterway. 

Mr.  Foraker.  I  can  understand  how  a  man  might  have  that 
opinion.  There  was  a  great  deal  of  expression  of  that  kind  prior  to 
the  negotiation  of  the  second  Hay-Pauncefote  treaty,  but  none  that 
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I  know  of  that  prevailed  after  that.     That  was  the  very  point  at 
issue. 

Senator  Simmons.  Senator,  you  said  on  yesterday  that  you 
thought  the  Committee  on  Foreign  Relations  entertained  the  same 
views  with  respect  to  the  absolute  and  unqualified  right  of  the 
United  States,  if  she  built  this  canal,  to  use  it  as  she  saw  fit  with  re- 
spect to  her  domestic  trade,  the  same  as  you  entertained  with  respect 
to  it.  Mr.  Chairman,  I  desire  to  have  read  to  the  Senator,  and  read 
into  the  record,  the  extracts  from  Senator  Cushman  K.  Davis's  re- 
port, who  I  believe  was  the  chairman  of  the  committee  at  the  time 
you  considered  that. 

Mi-.  Foraker.  At  the  time  we  were  considering  the  first  Hay- 
Pauncefote  treaty. 

Senator  Summons.  That  is  what  I  am  talking  about,  the  first  Hay- 
Pauncefote  treaty. 

Mr.  Foraker.  But  he  was  dead  before  we  had  the  second  Hay- 
Pauncefote  treaty. 

Senator  Simmons.  Yes,  he  was  dead  when  we  had  the  second 
Hay-Pauncefote  treaty.  He  was  dead  before  we  voted  on  the  first. 
But  he  was  alive  when  you  were  making  it. 

Mr.  Foraker.  But  he  wrote  his  report  long  before  it  had  become 
an  acute  question. 

Senator  Simmons.  Before  it  had  become  an  acute  question,  but 
he  wrote  his  report  after  the  Committee  on  Foreign  Relations  had 
had  this  first  Hay-Pauncefote  treaty  under  consideration. 

Mr.  Foraker.  Yes. 

Senator  Simmons.  And  had  thoroughly  thrashed  it  out. 

Mr.  Foraker.  I  remember  Mr.  Davis  came  to  my  house  with  this 
report,  and  that  I  would  not  agree  to  it.  I  said,  "Go  ahead  and 
report  it,  and  on  the  floor  of  the  Senate  I  will  offer  some  amend- 
ments." I  pointed  out  to  him  the  necessity  of  our  building  it  for 
national  defense,  and  if  we  were  going  to  build  it  for  that  everybody 
would  have  to  be  left  out. 

Senator  Simmons.  I  understood  you  yesterday  as  saying  that  you 
thought  members  of  the  committee — that  you  talked  this  matter 
over  in  committee  very  freely,  and  that  you  thought  they  enter- 
tained the  same  view  as  yourself  as  to  the  absolute  control  the 
United  States  would  have  over  it,  and  the  right  it  would  have  to  do 
with  it  as  it  pleased  with  reference  to  its  own  domestic  traffic. 

Mr.  Foraker.  I  said  yesterday  that  Senator  Davis  had  alone 
signed  his  report.  He  did  not  ask  me  to  sign  it.  It  may  be  that  he 
knew — 

Senator  Simmons.  You  did  not  file  any  minority  report? 

Mr.  Foraker.  No  ;  we  did  not.  But  it  was  the  understanding  that 
on  the  floor  of  the  Senate  any  member  would  be  free  to  offer  any 
amendment  he  wanted  to  offer. 

Senator  Simmons.  There  was  not  any  minority  report  filed  ? 

Mr.  Foraker.  Except  by  Senator  Morgan,  of  Alabama,  as  I  under- 
stand it  and  recollect  it. 

Senator  Simmons.  Now,  Mr.  Chairman,  I  think  we  all  understand 
the  effect  of  a  report  made  by  a  chairman  of  a  committee,  and  in 
view  of  Senator  Foraker's  statement  with  reference  to  the  under- 
standing of  the  committee  I  desire  to  have  this  part  of  the  report  that 
relates  to  the  right  of  the  United  States  to  use  this  waterway  with 
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respect  to  its  own  traffic  differently  from  that  of  any  other  Govern- 
ment, so  that  the  committee  and  the  Senate  and  the  country  may 
have  his  views,  as  stated  in  that  report.  Whether  they  reflect  the 
views  of  the  members  of  the  committee  or  not  is  a  matter  of  argument. 

Mr.  Foraker.  No 

Senator  Simmons.  All  I  want  is  the  facts  about  it  in  the  record 
that  there  was  no  minority  report. 

Mr.  Foraker.  That  is  true,  and  Senator  Davis  did  entertain  those 
views,  but  one  part  of  the  record  is  just  as  much  to  be  respected  as 
the  other,  and  the  record  made  in  the  Senate  shows  that  the  Senate 
would  not  accept  the  views  expressed  by  Senator  Davis  in  that  report. 

Senator  Simmons.  I  am  coming  to  the  record  in  the  Senate  after 
I  get  through  the  record  in  the  committee.  You  began  with  the 
record  in  the  committee,  and  I  want  to  begin  with  the  record  in  the 
committee  as  far  as  the  expressions  of  the  chairman  of  that  com- 
mittee, who  is  now  dead,  embodied  in  his  report  made  to  the  Senate, 
and  against  which  there  was  no  dissenting  report,  and  I  ask  that  that 
be  read. 

Senator  Bristow.  Mr.  Chairman,  that  report  relates  to  the  treaty 
that  was  not  accepted  and  was  rejected. 

Senator  Simmons.  It  was  amended  by  the  Senate  in  certain 
particulars. 

Mr.  Foraker.  It  was  amended  by  the  Senate  to  conform  to  the 
views  I  have  tried  to  express.  I  want  to  say  this  in  my  own  behalf. 
At  that  time,  as  Senators  who  were  then  in  the  Senate  will  remember, 
I  was  in  charge  of  the  legislation  about  Porto  Rico,  and  we  were 
debating  it  at  this  very  time  in  the  Senate.  I  was  chairman  of  the 
committee  that  had  reported  that  bill  providing  civil  government  for 
that  island,  and  it  raised  all  kinds  of  important  and  troublesome 
questions,  and  it  occupied  all  my  time  practically.  I  had  no  time  to 
write  a  minority  report  about  this  canal  question.  I  had  no  time  to 
examine  all  the  literature  on  this  subject,  as  Senator  Davis  took 
occasion  to  do.  But  when  he  told  me  some  of  his  views  and  showed 
me  his  amendment  I  told  him  there  were  other  amendments  that 
ought  to  be  made,  and  said  that  I  reserved  the  right  to  make  them 
on  the  floor  of  the  Senate.  I  did  not  speak  of  that  yesterday  because 
he  is  dead,  and  I  did  not  want  to  testify  about  what  a  dead  man  said. 

Senator  Simmons.  That  is  the  reason  why  I  want  his  written 
statement  while  he  was  alive  to  go  in  this  record. 

Mr.  Foraker.  It  is  already  in  the  record. 

Senator  Simmons.  I  want  that  to  go  in  in  connection  with  your 
testimony. 

The  Chairman.  If  there  be  no  objection  it  will  go  in  the  record. 

Mr.  Foraker.  There  is  no  objection  on  my  part. 

Senator  Simmons.  Before  that  is  done,  however,  I  wish  to  read 
into  the  record  a  personal  statement  made  by  the  Hon.  Fred  Stevens 
of  Minnesota,  the  same  State  from  which  Senator  Cushman  Davis 
came,  giving  his  conferences  with  Mr.  Davis,  and  his  recollection  of 
Mr.  Davis's  attitude  as  contrasted  with  the  recollections  of  others. 
It  is  very  brief.     Mr.  Stevens  says:  .;  it,  M 

There  is  a  per*  inal  aspect  to  this  discussion  as  to  the  views  and  attitude  of  Senator 
Davis  which  I  ask  leave  of  the  House  to  discuss  and,  I  think,  settle  right  here.  It 
has  been  stated  in  debate  here  and  elsewhere  and  in  various  reports  that  Senator 
Davis  believed  this  Hay-Pauncefote  treaty  allowed  discrimination  in  favor  of  our 
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coastwise  commerce  as  against  other  nations.  Various  sincere  and  honorable  gentle- 
men have  stated  from  their  recollection  of  his  position  that  such  was  his  opinion. 
I  had  the  pleasure  of  knowing  Senator  Davis  very  intimately  and  for  many  years, 
and  my  recollection  is  entirely  to  the  contrary.  I  did  not  desire  to  rest  on  my  own 
memory,  so  I  have  reenforced  it  by  consulting  those  who  were  most  intimate  with  him, 
his  business,  personal,  and  social  associates,  and  their  recollection  in  every  respect 
agrees  with  my  own.  But,  of  course,  this  is  merely  a  difference  of  opinion  and  recol- 
lection among  equally  sincere  and  honest  men  as  to  a  matter  which  occurred  several 
years  ago,  so  frequently  found  in  the  experience  of  all  of  us.  But  fortunately  there 
are  records  which  lift  the  difference  out  of  the  realm  of  mere  recollection  and  settle  it 
by  what  Senator  Davis  in  his  own  writings  and  in  his  own  record  has  stated  what  he 
actually  did  believe.  I  here  exhibit  to  the  House  an  original  copy  of  his  report,  the 
last  one  obtainable,  and  I  will  insert  in  the  Record  all  the  paragraphs  relating  to 
treatment  of  commerce  in  the  use  of  the  canal.  I  know  you  will  agree  with  me  from 
them  that  he  believed  that  this  waterway  should  be  constructed  and  operated  on 
terms  of  treatment  of  entire  equality  of  the  citizens  and  commerce  of  all  nations. 

Senator  Simmons.  Now  I  ask  that  the  clerk  read  this  other  matter 
that  I  refer  to. 

Mr.  Foraker.  But  that  was  rejected  by  the  Senate. 

Senator  Simmons.  The  report  was  not  rejected.  This  is  the  expres- 
sion of  the  chairman  of  that  committee  of  the  committee's  views  about 
what  that  treaty  meant,  and  that  treaty  was  only  changed  in  three 
particulars,  and  I  do  not  think  the  matter  of  tolls  was  involved  in 
any  of  those  changes. 

Mr.  Foraker.  There  was  no  discussion  of  tolls  in  the  committee. 

Senator  Simmons.  It  represents  what  he  thought  the  committee 
thought,  or  he  would  not  have  written  it  in  the  report  which  he  made 
as  the  head  and  representative  and  spokesman  of  the  committee. 
Now  read  that,  Mr.  Clerk. 

The  clei  k  read  as  follows : 

[Extract  from  the  report  of  Senator  Davis,  of  Minnesota,  from  the  Senate  Committee  on  Foreign  Relations 
recommending  the  ratification  of  the  Ilay-Pauncefote  treaty.] 

That  the  United  States  sought  no  exclusive  privilege  or  preferential  right  uf  any 
kind  in  regard  to  the  proposed  communication,  and  their  sincere  wish,  if  it  should  be 
found  practical,  was  to  see  it  dedicated  to  the  common  use  of  all  nations  on  the  most 
liberal  terms  and  a  footing  of  perfect  equality  for  all. 

That  the  United  States  would  not,  if  they  could,  obtain  any  exclusive  right  or 
privilege  in  a  great  highway  which  naturally  belongs  to  all  mankind. 

That  while  thej  aim  at  no  exclusive  privilege  for  themselves,  they  could  never 
consent  to  see  so  important  a  communication  fall  under  the  exclusive  control  of  any 
other  great  commercial  power. 

If,  however,  the  British  Government  shall  reject  these  overtures  on  our  part,  and 
shall  refuse  to  cooperate  with  us  in  the  generous  and  philanthropic  scheme  of  rendering 
the  interoceanic  communication  by  the  way  of  the  port  and  river  San  Juan  free  to  all 
nations  upon  the  same  terms,  we  shall  deem  ourselves  justified  in  protecting  our  in- 
terest independently  of  aid  and  despite  of  her  opposition  or  hostility. 

It  was  an  explicit  and  peremptory  demand  for  an  agreement  that  would  give  to 
Nicaragua  the  freedom  of  exit  to  the  sea  through  the  San  Juan  River  for  a  ship  canal 
that  should  be  open  to  all  nations  on  equal  terms  and  protected  by  an  agreement  of 
perfect  neutrality. 

In  the  origin  of  our  claim  to  the  right  of  way  for  our  people  and  our  produce,  armies, 
mails,  and  other  property  through  the  canal,  we  offer  to  dedicate  the  canal  to  the 
equal  use  of  mankind. 

As  to  neutrality  and  the  exclusive  control  of  the  canal  and  its  dedication  to  uni- 
versal use,  the  suggestions  that  were  incorporated  in  the  Clayton-Bulwer  treaty  came 
from  the  United  States  and  were  concurred  in  by  Great  Britain.  In  no  instance  haa 
the  Government  of  the  United  States  intimated  an  objection  to  this  treaty  on  account 
of  the  features  of  neutrality,  its  equal  and  impartial  use  by  all  other  nations. 

Thus  the  United  States  from  the  beginning,  before  the  Clayton-Bulwer  treaty, 
took  the  same  ground  that  is  reached  in  the  convention  of  February,  1900,  for  the 
universal  decree  of  the  neutral,  free,  and  innocent  use  of  the  canal  as  a  worldly  high- 
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■way,  where  war  Bhould  not  exist  and  where  the  honor  of  all  nations  would  be  a  safer 

Erotection  than  fortresses  for  its  security.    From  that  day  to  this  these  wise  forecasts 
ave  been  fulfilled,  and  Europe  has  adopted  in  the  convention  of  Constantinople  the 
same  great  safeguard  for  the  canal  that  was  projected  by  Mr.  Cass  in  1857.  _ 

No  American  statesman,  speaking  with  official  authority  or  responsibility,  has  ever 
intimated  that  the  United  States  would  attempt  to  control  this  canal  for  the  exclusive 
benefit  of  our  Government  or  people.  They  have  all,  with  one  accord,  declared  that 
the  canal  was  to  be  neutral  ground  in  time  of  war  and  always  open  on  terms  of  impartial 
equity  to  the  ships  and  commerce  of  the  world. 

Special  treaties  for  the  neutrality,  impartiality,  freedom,  and  innocent  use  of  the 
two  canals  that  are  to  be  the  eastern  and  western  gateways  of  commerce  between  the 
two  great  oceans  are  not  in  keeping  with  the  magnitude  and  universality  of  the  bless- 
ings they  must  confer  upon  mankind.  The  subject  rather  belongs  to  the  domain  of 
international  law. 

The  leading  powers  of  Europe  recognized  the  importance  of  tins  subject  in  respect 
of  the  Suez  Canal,  and  ordained  a  public  international  act  for  its  neutralization  that 
is  an  honor  to  the  civilization  of  the  age.  It  is  the  beneficent  work  of  all  Europe  and 
not  of  Great  Britain  alone.  Whenever  a  canal  is  built  in  the  Isthmus  of  Darien,  it  will 
be  ultimately  made  subject  to  the  same  law  of  freedom  and  neutrality  as  governs  the 
Suez  Canal,  as  a  part  of  the  laws  of  nations,  and  no  single  power  will  be  able  to  resist 
its  control. 

The  European  powers  gave  to  this  subject  the  greatest  consideration,  and  reached 
conclusions  that  are  not  open  to  criticism  as  being  unjust  to  any  nation  in  the  world. 
Turkey  and  Egypt,  the  imperial  and  the  local  sovereigns  of  the  canal,  and  Great 
Britain,  a  controlling  stockholder  in  the  Maritime  Canal  Co.,  had  special  interests  in 
the  rules  for  regulating  the  use  of  the  canal,  and  they  united  in  the  convention  which 
deprived  them  of  exceptional  privileges  in  its  navigation,  in  peace  and  in  war,  for  the 
sake  of  justice  to  all  maritime  nations  and  the  peace  and  prosperity  of  the  world. 

No  nation  disapproves  of  this  great  act  or  has  had  grounds  of  complaint  against  it. 
No  American  will  ever  be  found  to  complain  of  it,  It  is  right  in  its  moral  features, 
in  its  impartiality,  and,  above  all,  in  its  tendency  to  decrease  the  resort  to  war  for 
the  settlement  of  international  quarrels,  and  will  have  the  cordial  approval  of  the 
American  people. 

The  United  States  can  not  take  an  attitude  of  opposition  to  the  principles  of  the 
great  act  of  October  22,  1888,  without  discrediting  the  official  declarations  of  our 
Government  for  50  years  on  the  neutrality  of  an  isthmian  canal  and  its  equal  use  by 
all  nations,  without  discrimination. 

To  set  up  the  selfish  motive  of  gain  by  establishing  a  monopoly  of  a  highway  that 
must  derive  its  income  from  the  patronage  of  all  maritime  countries  would  be  unwor- 
thy of  the  United  States  if  we  owned  the  country  through  which  the  canal  is  to  be 
built. 

But  the  location  of  the  canal  belongs  to  other  Governments,  from  whom  we  must 
obtain  any  right  to  construct  a  canal  on  their  territory,  and  it  is  not_ unreasonable, 
if  the  question  was  new  and  was  not  involved  in  a  subsisting  treaty  with  Great  Brit- 
ain, that  she  should  question  the  right  of  even  Nicaragua  and  Costa  Rica  to  grant 
to  our  ships  of  commerce  and  of  war  extraordinary  privileges  of  transit  through  the 
canal. 

It  is  not  reasonable  to  suppose  that  Nicaragua  and  Costa  Rica  would  grant  to  the 
United  States  the  exclusive  control  of  a  canal  through  those  States  on  terms  less 
generous  to  the  other  maritime  nations  than  those  prescribed  in  the  great  act  of 
October  22,  1888;  or  if  we  could  compel  them  to  give  us  such  advantages  over  other 
nations  it  would  not  be  creditable  to  our  country  to  accept  them. 

That  our  Government  or  our  people  will  furnish  the  money  to  build  the  canal 
presents  the  single  question  whether  it  is  profitable  to  do  so.  If  the  canal,  as  prop- 
erty, is  worth  more  than  its  cost,  we  are  not  called  onto  divide  the  profits  with  other 
nations.  If  it  is  worth  less,  and  we  are  compelled  by  national  necessities  to  build 
the  canal,  we  have  no  right  to  call  on  other  nations  to  make  up  the  loss  to  us.  In 
any  view,  it  is  a  venture  that  we  will  enter  upon  if  it  is  to  our  interest,  and  if  it  is 
otherwise  we  will  withdraw  from  its  further  consideration. 

The  Suez  Canal  makes  no  discrimination  in  its  tolls  in  favor  of  its  stockholders, 
and,  taking  its  profits  or  the  half  of  them  as  our  basis  of  calculation,  we  will  never 
find  it  necessary  to  differentiate  our  rates  of  toll  in  favor  of  our  own  people  in  order 
to  secure  a  very  great  profit  on  the  investment. 

In  this  convention  we  stipulate  against  the  blockade  of  the  canal  by  any  nation. 

In  conditions  that  may  not  be  entirely  remote  we  would  find  this  provision,  m 
letting  our  ships  through  the  canal  free  from  capture  by  our  enemy,  of  great  security 
to  our  coastwise  trade. 
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The  Suez  Canal  is  in  the  same  situation,  and  none  of  the  European  powers  would 
have  it  otherwise,  because  it  is  to  the  interest  of  all  nations  that  war  shall  not  exist 
in  or  near  the  canal,  and  it  is  made  a  national  crime  for  any  nation  to  violate  the 
neutral  ground.  No  nation  is  willing  to  incur  universal  hostility  by  violating  the 
sanctity  of  waters  in  which  all  have  equal  rights. 

But  the  canal  is  not  dedicated  to  war  but  to  peace,  and  whatever  shall  better 
secure  just  and  honorable  peace  is  a  triumph. 

In  time  of  war  as  in  time  of  peace  the  commerce  of  the  world  will  pass  through 
its  portals  in  perfect  security,  enriching  all  nations,  and  we  of  the  English-speaking 
people  will  either  forget  that  this  grand  work  has  ever  cost  us  a  day  of  bitterness; 
or  we  will  rejoice  that  our  contentions  have  delayed  our  progress  until  the  honor 
has  fallen  to  our  grand  Republic  to  number  this  among  our  best  works  for  the  good 
of  mankind . 

Senator  Bristow.  As  I  understand  it,  that  is  the  report  of  the 
chairman  upon  a  treaty  that  was  never  adopted,  which  was  not  in 
effect,  and  never  was  in  effect. 

Mr.  Foraker.  I  want  to  call  your  attention  to  another  expression 
in  that,  if  you  will  allow  me.  He  says  that  the  treaty,  as  he  inter- 
prets it,  will  have  the  "cordial  approval  of  the  American  people," 
and  all  he  wrote  was  upon  that  theory.  He  honestly  believed  that- 
Mr.  Hay  believed  that,  and  President  McKinley  believed  that.  That 
was  the  view  entertained  by  them  at  the  time  that  the  treaty  was  sent 
in,  and  that  is  the  way  they  argued  it  to  us.  But  instead  of  the 
American  people  giving  their  cordial  support,  they,  with  one  outburst 
of  indignation,  condemned  it,  and  the  Senate,  when  it  came  to  con- 
sider it,  rejected  it  except  with  amendments,  and  then  when  the 
amendments  were  rejected  by  Great  Britain — she  would  not  accept 
them — then  there  was  the  demand,  that  I  referred  to  a  little  while  ago, 
for  denouncing  the  Clayton-Bulwer  treaty. 

Senator  Simmons.  As  a  matter  of  fact,  was  not  Senator  Davis  in 
sympathy  with  the  three  amendments  which  the  Senate  made  to  that 
treaty  ? 

Mr.  Foraker.  He  may  have  been  at  the  time  when  they  were 
offered,  but  I  do  not  remember — no. 

Senator  Simmons.  At  the  time  he  wrote  this 

Mr.  Foraker.  Senator  Davis  was  dead  before  those  other  amend- 
ments were  offered. 

Senator  Simmons.  At  the  time  he  wrote  this  he  knew  and  had 
knowledge  of  the  position  of  the  committee  with  reference  to  the 
points  of  dissatisfaction  with  the  original  treaty? 

Mr.  Foraker.  Well,  I  do  not  know  to  what  extent.  As  I  said  a 
while  ago,  ever}r  Senator  knows  that  when  a  Senator  has  some  impor- 
tant matter  in  charge,  such  as  that  Porto  Rican  bill  was,  we  had  a 
debate  on  it  every  day — the  Senator  must  remember  it. 

Senator  Simmons.  Of  course. 

Mr.  ForaKer.  I  had  no  time  to  give  proper  attention  to  such  an 
important  subject  as  this,  and  yet  I  talked  with  Senator  Davis  repeat- 
edly about  it.  He  came  to  n\j  house  more  than  once,  and  showed 
me  his  amendment  before  he  made  his  report,  and  I  told  him  in  all 
these  talks  the  reasons  why  I  did  not  think  that  treaty  should  be 
ratified. 

Senator  Simmons.  This  treaty  that  tliis  report  was  written  about  is 
the  same  treaty  we  finally  ratified  and  agreed  to  with  three  changes 

Mr.  Foraker.  Three  amendments. 

Senator  Simmons  (continuing).  Suggested  by  the  Senate  of  the 
United  States  ? 
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Mr.  Foraker.  Yes. 

Senator  Simmons.  Senator  Davis  offered  one  of  those  amendments 
himself  ? 

Mr.  Foraker.  Yes. 

Senator  Simmons.  Senator  Davis  knew  as  well  at  the  time  he  wrote 
that  document  as  he  would  if  he  had  heen  living  at  the  time  the  Sen- 
ate acted  what  were  the  points  of  complaint  on  the  part  of  the  United 
States  ? 

Mr.  Foraker.  He  knew  in  a  general  way,  Senator — that  is,  he 
knew  that  we  were  not  willing  to  continue  the  Clayton-Bulwer  treaty 
even  in  a  modified  way;  that  we  wanted  to  get  rid  of  it. 

Senator  Simmons.  And  the  original  Hay-Pauncefote  treaty  was 
sitisfactory  except  with  respect  to  three  points,  which  were  covered 
by  Senate  amendments,  and  which  Great  Britain  afterwards  yielded. 
That  is  all  I  want  to  say. 

Mr.  Foraker.  Yes.  If  you  had  written  a  treaty,  though,  you  might 
havehave  adopted  the  same  things  in  it  in  different  language  that  would 
have  been  more  satisfactory.  When  you  have  a  paper  presented  to 
you  that  able  men  have  carefully  prepared,  you  do  not  want  to  change 
the  language  if  you  think  it  can  be  rightfully  construed  as  you  want 
it  to  be,  because  that  involves  the  trouble  of  amendment  and  change. 
And  especially  about  a  treaty;  it  must  go  to  another  Government, 
and  sometimes  you  will  let  things  go  through  after  carefully  consider- 
ing them  which  you  think  can  be  considered  only  in  one  way  that  you 
would  not  put  in  if  you  were  writing  it  yourself. 

Senator  Simmons.  Senator,  we  will  leave  the  deliberations  and  the 
conclusions  of  the  Committee  on  Foreigh  Relations  with  reference  to 
the  first  Hay-Pauncefote  treaty,  and  get  to  the  action  of  the  Senate. 
Now,  I  understood  you  to  say  that  in  your  judgment  the  Bard 
amendment  was  defeated  because  it  was  the  opinion  of  the  Senate 
that  we  had  the  rights  it  reserved  without  any  amendment  of  the 
treaty  ? 

Mr.  Foraker.  Yes;    that  is  my  recollection. 

Senator  Simmons.  Let  me  read  this  amendment.     It  reads: 

Art.  III.  The  United  States  reserves  the  right  in  the  regulation  and  management 
of  the  canal  to  discriminate  in  respect  of  the  charges  of  traffic  in  favor  of  vessels  of  its 
own  citizens  engaged  in  the  coastwise  trade. 

Now,  the  vote  upon  that  amendment  was  43  against  it  and  27  for  it. 
Do  you  understand  that  the  27  who  voted  for  that  amendment 
thought  it  was  not  necessary  ? 

Mr.  Foraker.  I  never  interviewed  any  of  them  on  the  subject. 
My  recollection  is  from  the  impressions  on  my  mind  as  to  what  was 
said  in  the  Senate  at  the  time  when  that  was  considered — I  can  not 
testify  as  to  what  prompted  any  particular  Senator  to  vote  any 
particular  way,  but  I  understood  the  chairman  of  this  committee  to 
say  yesterday  that  Senator  Beveridge  had  written  him  that  he  had 
voted  for  the  Bard  amendment  although  he  did  not  think  it  necessary. 
So  that  is  the  report  as  to  one  of  the  27.  As  far  as  I  was  concerned 
I  voted  against  it  because  I  thought  it  unnecessary,  and  might  lead 
to  the  consideration  of  further  changes. 

Senator  Simmons.  Senator,  you  do  not  mean  to  say  that  there 
was  not  a  serious  difference  of  opinion  among  Senators  as  to  whether 
it  was  necessary  or  not  when  nearly  two-fifths  of  the  Senators  on 
the  roll  call  voted  for  it  1 
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Mr.  Foraker.  If  there  had  been  a  strenuous  debate  and  that 
much  of  a  vote  cast  for  it,  I  might  have  thought,  as  you  say,  that 
that  indicated  a  serious  question  on  the  subject.  But  the  great 
majority  of  the  Senate  was  of  the  opinion  that  the  treaty  was  all 
right  in  that  respect.     That  is  my  recollection. 

Senator  Simmons.  Do  you  know  the  opinion  of  the  majority  of 
the  Senators  on  that  question  as  expressed  in  the  vote  on  this 
amendment  ? 

Mr.  Foraker.  I  have  already  said  to  you  that  I  do  not  know 
anything  about  the  opinion  of  any  particular  Senator,  but  that 
I  have  an  impression  on  my  mind  that  what  was  expressed  was  that 
it  was  unnecessary  to  put  it  in.  I  had  a  further  objection  which  I 
had  occasion  to  express  long  ago,  that  to  specifiy  in  a  treaty  that 
our  coastwise  vessels  might  be  exempted  from  tolls  implied  that  our 
ships  in  foreign  commerce  could  not  be.  I  took  the  view  that  we 
could  do  as  we  pleased  as  to  both,  and  exempt  both  if  we  wanted  to. 
At  the  same  time  I  was  of  the  opinion  that  it  was  a  debatable  proposi- 
tion whether  it  was  good  policy  to  exempt  either  class,  and  I  said 
yesterday  that  I  did  not  think  if  I  had  been  in  charge  of  the  matter, 
had  control  of  it,  if  my  voice  had  been  potent,  that  I  would  have 
exempted  either  class  until  the  canal  was  profit  paying.  Then  we 
could  determine  what  we  wanted  to  do.  I  am  not  thinking  about 
the  dollars  and  cents.  It  is  a  question  of  what  our  power  is,  and  if 
President  Wilson  had  said  as  good  policy  he  thought  we  ought  to 
repeal  the  exemption  clause,  I  would  not  have  felt  like  opposing  it; 
I  would  have  been  satisfied  with  his  judgment  on  the  subject,  in 
view  of  what  he  said.  But  when  he  put  it  on  the  ground  that  we 
did  not  have  power  to  do  what  had  been  done,  that  made  it  a  different 
sort  of  a  proposition. 

Senator  Simmons.  Here  we  find  a  record  showing  that  there  was  an 
amendment  expressly  authorizing  the  United  States  to  discriminate 
in  favor  of  its  coastwise  trade,  and  we  find  27  Senators  voting  for  that 
proposition.  There  were  70  voted  in  all.  Twenty-seven  Senators  is 
about  two-fifths  of  the  total  number  who  voted.  Now,  Senator,  you 
said  that  you  thought  it  was  also  the  opinion  of  the  Committee  on 
Foreign  Relations  that  we  had  the  right  to  discriminate  in  favor  of 
our  coastwise  trade,  or  do  anything  we  pleased  with  that  canal  with 
reference  to  the  passage  of  our  domestic  commerce.  I  call  your  at- 
tention to  the  fact  that  upon  that  vote  of  the  four  Democrats  on  the 
Foreign  Relations  Committee,  Senators  Morgan,  Daniel,  Bacon,  and 
Money,  Senator  Bacon  having  subsequently  become  the  chairman 
of  the  Foreign  Relations  Committee — I  call  your  attention  to  the 
fact  that  of  those  four  Senators,  Bacon,  Daniel,  and  Money  voted 
for  that  amendment.  Now,  would  you  say  in  view  of  that  vote 
that  these  three  of  the  Democratic  members  of  that  Foreign 
Relations  Committee  thought  we  clearly  and  undoubtedly  had  the 
right  to  exempt  our  coastwise  traffic  ? 

Mr.  Foraker.  I  think  probably  they  thought  we  did  not  have  the 
right  in  view  of  what  I  have  seen  stated  in  other  connections. 

Senator  Simmons.  And  they  were  voting  in  order  that  the  treaty 
might  be  amended  so  that  we  might  get  the  right 

Mr.  Foraker.  I  have  never  said  anything  that  indicated  that  I 
thought  all  those  27  men  voted  otherwise  than  as  they  thought  nee- 
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essary  to  vote.  I  speak  of  Senator  Beveridge*  only  because  the 
chairman  informed  us  of  what  he  had  said  yesterday. 

Senator  Simmons.  Senator,  upon  the  face  of  this  record,  when  it 
appears  that  an  amendment  was  offered  to  the  treaty  reserving  to 
the  United  States  the  right  to  discriminate  in  favor  of  its  own  coast- 
wise traffic,  and  that  amendment  is  voted  down  by  the  Senate — 
upon  that  record,  without  any  explanation  as  to  motives  and  purposes 
and  intentions  of  Senators  in  passing  those  votes,  upon  that  record 
would  not  the  conclusion  be  irresistable,  there  being  nothing  before 
the  mind  to  determine  individual  conclusions  except  that  record,  that 
a  majority  of  the  United  States  Senate  did  not  favor  discrimination 
in  favor  of  coastwise  traffic  ? 

Mr.  Foraker.  Not  at  all.  I  do  not  see  how  any  man  familiar  with 
legislation,  as  I  know  the  Senator  from  North  Carolina  is,  can  say  that. 

Senator  Simmons.  I  say  leaving  out  all  the  history  and  taking  just 
the  bare  record,  who  can  say  that? 

Mr.  Foraker.  I  am  taking  just  the  bare  record.  Nobody  knows 
better  than  the  Senator  that  many  amendments  are  voted  down  on 
bills  and  treaties  on  the  theory  that  they  are  not  needed;  that  they 
are  otherwise  provided  for.  There  were  half  a  dozen  amendments 
offered  and  voted  down,  as  shown  by  this  record,  and  voted  down  for 
no  other  reason  than  that  they  were  not  thought  necessary,  as  I  now 
recollect  it.  I  think  somebody  offered  an  amendment  that  we  should 
have  a  right  to  fortify,  and  we  voted  that  down,  although  we  had 
taken  great  pains  to  reserve  that  right  by  simply  saying  nothing  about 
it.  The  prohibition  against  fortification  was  put  in  the  first  Hay- 
Pauncefote  treaty  because  both  contracting  parties  were  of  the  opinion 
that  without  a  prohibition  we  had  the  right,  being  the  owners,  to 
fortify.     Then,  when  it  was  left  out,  that  left  us  free. 

Senator  Simmons.  We  do  not  disagree  about  that,  and  it  is  not 
necessary  for  the  purpose  of  the  other  questions  I  am  going  to  ask  you,, 
because  I  want  to  get  this  straight  as  best  I  can.  The  discussions 
upon  that  amendment  were  in  executive  session,  were  they  not  ? 

Mr.  Foraker.  Unfortunately.  There  would  not  have  been  any 
trouble  about  it  if  they  had  been  in  open  session. 

Senator  Simmons.  They  were  in  secret  session,  and  they  were  not 
taken  down  stenographic  ally? 

Mr.  Foraker.  No. 

Senator  Simmons.  They  were  under  the  ban  of  secrecy  ? 

Senator  Foraker.  Yes,  at  the  time. 

Senator  Simmons.  Whatever  knowledge  you  or  I,  if  I  had  been  in 
the  Senate,  or  any  other  Senator,  may  have  had  as  to  the  intent  of 
Senators  in  casting  their  votes  one  way  or  the  other,  was  a  matter  of 
information  that  existed  in  the  breast  of  the  individual  Senator,  was 
it  not? 

Mr.  Foraker.  Yes. 

Senator  Simmons.  Now,  we  were  dealing  with  a  question  at  that 
time  in  which  the  Government  of  England  was  the  contracting  party 
on  the  other  side — was  the  other  contracting  party.  Now,  England 
under  those  conditions  of  secrecy  as  to  the  discussions  and  as  to  the 
intent  of  Senators,  could  look  at  this  matter  only  in  the  light  of  the 
amendments  and  the  vote  upon  the  amendments,  could  it  not  ? 

Mr.  Foraker.  And  by  what  was  said  by  our  representatives  to 
England  in  an  official  capacity. 
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Senator  Simmons.  Our  representatives  to  England  in  an  official 
capacity  did  not  hear  the  debate.  They  did  not  know  the  secret 
motives  and  intents  of  the  Senators  who  voted  for  it.  They  had  to 
construe  that  according  to  the  bare,  naked  record,  the  amendment, 
and  its  effect  upon  the  treaty  ? 

Senator  Walsh.  Mr.  Chairman,  in  this  connection,  I  want  to  call 
the  attention  of  the  committee  to  the  fact  that  the  following  amend- 
ment was  likewise  voted  down: 

Provided,  Nothing  herein  contained  shall  prevent  the  United  States  from  protect- 
ing said  canal  in  any  way  it  may  deem  necessary  if  the  said  United  States  shall  con- 
struct said  canal  at  its  own  expense. 

That  amendment  was  voted  down  by  nays  44,  and  yeas  25.  Ac- 
cordingly, upon  the  same  line  of  reasoning  England  would  have  a 
right  to  say  that  we  believed  under  the  treaty  as  it  existed  we  did 
not  have  the  right  to  protect  the  canal  in  any  way  we  thought  neces- 
sary in  case  we  should  construct  it. 

Senator  Simmons.  The  only  point  I  wished  to  get  at,  Senator,  is 
to  have  your  answer  to  the  question  if  there  is  anything  from  which 
England  could  have  gathered  the  intent  and  purpose  of  the  United 
States  Senate  with  reference  to  its  action  on  this  amendment  except 
through  the  amendment  itself,  and  the  vote  upon  that  amendment  ? 

Senator  Shields.  Those  amendments  were  offered  in  the  secret 
executive  session,  and,  of  course,  the  record  of  that  session  is  always 
secret. 

Senator  Simmons.  It  always  is. 

Mr.  Foraker.  It  may  have  gotten  out  and  been  published.  I  am 
assuming  that  it  was,  that  England  knew  about  it,  that  we  had 
rejected  it.  At  the  same  time  she  refused,  although  she  was  getting 
that  advantage,  to  accept  the  amendments  we  did  make,  and  rejected 
the  treaty,  and  did  it  in  rather  a  curt  way. 

Senator  Simmons.  She  yielded  on  all  the  amendments  that  you 
insisted  upon,  did  she  not  ? 

Mr.  Foraker.  She  did  in  the  second  treaty. 

Senator  Simmons.  That  is  what  I  am  talking  about. 

Mr.  Foraker.  And  after  she  was  notified  that  if  she  did  not  accept 
them  we  would  abolish  the  Clayton-Bulwer  treaty  altogether. 

Senator  Simmons.  Where  is  the  notice  that  was  given  ? 

Mr.  Foraker.  Through  our  ambassador. 

Senator  Simmons.  I  had  not  heard  of  that  before. 

Mr.  Foraker.  I  told  the  committee  yesterday  that  we  discussed 
that  matter.  I  did  discuss  it  with  Mr.  Hay,  and  the  periodicals  and 
newspapers  of  this  country  were  publishing  the  fact.  I  did  not 
remember,  until  I  saw  it  only  th.3  day  before  yesterday  in  the 
library,  that  Senator  Lodge  had  publicly  announced  that  he  would 
offer  a  resolution  denouncing  the  Clayton-Bulwer  treaty  if  they  did 
not  agree  to  a  treaty. 

Senator  Simmons.  Do  you  mean  she  had  been  officially  notified  ? 

Mr.  Foraker.  I  only  meant  that  she  had  been  unofficially  notified 
through  the  newspapers  and  otherwise.  I  did  not  mean  an  official 
notice. 

Senator  Simmons.  One  more  question,  and  then  I  will  bo  through. 
I  understood  you  a  little  while  ago  in  reply  to  Senator  Brand egee  to 
say  that  no  other  nation  except  England  had  any  contractual 
interest  in  the  canal. 
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Mr.  Foraker.  It  was  intended  that  no  other  nation  should  have. 

Senator  Simmons.  It  was  intended  that  no  other  nation  should 
have? 

Mr.  Foraker.  Mr.  Choate  said  that.  I  quoted  him  as  saying 
that,  and  as  saying  that  to  Lord  Lansdowne. 

Senator  Simmons.  Do  you  not  think  in  view  of  the  fact  that  the 
Panama  Canal  treaty  through  which  we  acquired  our  jurisdiction 
over  the  territory,  and  our  right  to  construct  the  canal — do  you  not 
regard  the  fact  that  that  treaty  as  a  condition  to  our  title  required 
us  to  enter  into  a  treaty  agreement  which  is  just  as  broad  and  com- 
prehensive as  our  treaty  agreement  with  Great  Britain  with  reference 
to  the  uses  of  the  canal,  do  you  not  think  that  that  gives  all  the 
nations  of  the  earth  an  equal  right  ? 

Mr.  Foraker.  That  is  a  part  of  the  res  gestae,  but  my  recollection 
of  that  treaty  is — I  have  not  read  it  in  years;  I  have  not  seen  it;  I 
have  seen  some  reference  to  it  as  this  proceeding  has  been  going  on  in 
the  newspapers — my  recollection  of  it  is  that  it  specifically  provided 
we  might  fortify  the  canal,  and  then  it  specifically  provided  that  the 
vessels  of  Panama  might  use  the  canal  free  of  charge.  That  would 
be  a  discrimination  and  utterly  inconsistent  with  the  British  conten- 
tion that  we  have  no  right  to  discriminate. 

Senator  Simmons.  They  did  specifically  provide  that  the  Republic 
of  Panama  should  have  the  light  to  pass  its  ships  of  war,  vessels  of 
war,  through  the  canal  free;  that  they  insisted  on  as  a  condition  of 
granting  us  the  title.  That  is  my  understanding  of  it,  and  it  seems 
to  be  Mr.  Choate's  that  that  right  was  reserved  to  the  United  States, 
but  Panama  did  not  make  it  a  condition  precedent  to  title  that  she 
should  be  allowed  to  pass  her  vessels  engaged  in  coastwise  trade 
through  the  canal;  Panama  was  giving  up  the  right  to  build  a  canal 
through  her  territory  with  one  of  her  main  cities  at  one  end  of  it  and 
the  other  most  important  city  at  the  other  end  of  it,  and  while  she 
stipulated  for  exemption  of  tolls  for  her  war  vessels,  which  she 
understood  we  also  had  stipulated  for  ourselves,  she  did  not  insist 
on,  nor  was  she  given  exemption  of  tolls  on  her  merchant  vessels 
engaged  in  coastwise  trade. 

Mr.  Foraker.  But  the  inhibition  in  this  treaty  applies  to  war 
vessels  as  well  as  vessels  of  commerce,  does  it  not? 

Senator  Simmons.  I  am  not  speaking  about  our  inhibitions.  I 
am  speaking  about  the  inhibitions  with  reference  to  Panama,  and  I 
am  going  to  ask  you  this  question:  Panama  was  furnishing  us  the 
territory  through  which  we  should  build  this  canal.  It  was  giving 
us  a  qualified  sovereignty  in  that  territory.  It  was,  however,  re- 
serving rights  in  it.  and  she  required  us  not  only  to  pay  a  price  for 
it,  but  she  required  us  to  pay  an  annual  rental  of  -1250,000  a  year 
for  it.  Now  whatever  rights  she  insisted  upon  in  that  treaty  with 
respect  to  the  reserve  with  respect  to  herself,  were  such  rights  as 
she  insisted  upon  as  conditions  to  granting  us  the  title.  We  could 
not  have  gone  on  with  it  unless  we  complied  with  her  requirements 
of  reservations  in  her  interests.  Do  yon  think  if  the  Republic  of 
Panama  had  supposed  that  wo  had  reserved  to  ourselves  the  right 
to  pass  our  coastwise  trade  through  this  canal  over  her  territory, 
which  she  was  ceding  to  us,  free  of  toll,  that  she  would  not  have 
insisted  upon  the  same  rights  as  to  her  coastwise  traffic,  and  when 
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she  failed  to  do  it,  do  you  not  regard  that  as  a  construction  on  the 
part  of  the  Government  of  the  Republic  of  Panama  that  we  had  not 
reserved  that  right  to  ourselves,  and  did  not  have  that  right,  because 
as  she  was  giving  us  the  territory  to  build  it,  do  you  not  suppose 
that  she  would  reserve  to  herself  all  the  rights  we  thought  we  were 
entitled  to  ? 

Mr.  Foraker.  I  can  not  tell  what  I  would  think  in  any  merely  sup- 
positious case.  I  know  what  was  done.  I  know  that  if  we  were 
included  in  the  term  "all  nations,"  we  are  prohibited  from  using  the 
canal  for  either  vessels  of  war  or  vessels  of  commerce,  except  on  terms 
of  equality  with  all  other  nations,  and  if  we  are,  when  Panama  took 
from  us  as  a  consideration  the  right  to  use  the  canal  for  her  war  ves- . 
sels,  free  of  tolls,  she  was  taking  something  we  had  no  right  to  give, 
and  I  do  not  believe  the  United  States  Government  would  have  under- 
taken to  give  to  Panama  a  right  she  did  not  feel  she  was  entitled  to 
give  her.  If  we  could  not  exercise  that  right  ourselves,  how  could  we 
give  it  to  her,  even  as  part  payment  for  the  cession  of  her  territory  ? 
That  is  the  view  I  take  of  it.  It  is  one  of  those  things  you  can  argue 
about  all  day. 

Senator  Simmons.  I  want  to  read  to  you  now  the  provision  in  the 
Panama  treaty,  and  I  want  to  ask  you  whether  you  agree  with  me  or 
agree  that  it  reserves  to  all  nations  using  this  canal  the  identical  rights 
that  are  provided  in  the  Hay-Pauncefote  treaty  for  other  nations  and 
makes  it  distinctively  an  international  highway  ?  It  is  Article  XVIII 
of  the  Panama  Canal  treaty,  as  follows: 

Art.  XVIII.  The  canal,  when  constructed,  and  the  entrances  thereto  shall  be 
neutral  in  perpetuity,  and  shall  be  opened  upon  the  terms  provided  for  by  section  1  of 
Article  III  of,  and  in  conformity  with  all  the  stipulations  of,  the  treaty  entered  into 
by  the  Governments  of  the  United  States  and  Great  Britain  on  November  18,  1901. 

That  was  the  Hay-Pauncefote  treaty  which  was  ratified,  and  section 
1,  Article  III,  is  the  section  which  gives  entire  equality  of  treatment 
to  the  vessels  of  all  nations  without  discrimination  against  the  citizens 
or  subjects  of  any  country.  Does  not  that  section  of  the  Panama 
treaty  write  into  that  treaty  making  it  a  condition  to  our  title,  and 
therefore  an  obligation  that  we  can  never  throw  off;  we  can  never 
renounce  it,  because  it  is  a  condition  of  our  title  ?  Does  not  that  make 
the  waterway  an  international  highway,  open  upon  equal  terms  to  all 
nations  upon  the  earth  and  carry  out  the  policy,  as  Senator  Cushman 
Davis  outlined  it,  of  this  Government  with  reference  to  the  construc- 
|  tion  of  an  isthmian  canal? 

Mr.  Foraker.  I  do  not  so  interpret  it  and  did  not  so  understand 
it  at  the  time  the  Senate  ratified  it.  I  think  the  provision  you  first 
called  my  attention  to,  that  war  vessels  should  be  allowed  to  go 
through  without  payment  of  any  tolls,  was  conclusive  evidence  that 
both  Panama  and  the  United  States  understood  that  we  had  a  right 
to  pass  vessels  through  if  we  wanted  to,  and  that  would  be  my  answer 
to  that,  except  only  this,  I  would  add  that  that  speaks  of  neutralizing 
the  canal,  and  I  feel  compelled  to  repeat  again  that  we  must  regard 
this  difference,  this  confusion  of  ideas  respecting  the  terms  "equality 
of  tolls"  and  "neutralization."  Neutralization  does  not  mean  any- 
thing ordinarily  in  its  primary  meaning  except  that  it  pertains  to  the 
conditions  of  war. 

Senator  Simmons.  Senator,  I  do  not  think  you  answer  my  question, 
if  you  will  pardon  me.     I  wanted  to  know  if  you  did  not  think  that 
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that  section  of  the  Panama  treaty  wrote  into  that  treaty  the  sanu 
requirements  with  regard  to  equality  of  treatment  of  vessels,  so  as  nol 
to  discriminate  as  to  citizens  of  other  countries,  as  is  contained  in  the 
Hay-Pauncefote  treaty;  and  if  you  did  not  think  that  all  the  nations, 
of  the  earth  became  the  beneficiaries  of  the  trusteeship  which  was 
created  on  the  part  of  the  United  States  by  that  agreement  with 
Panama,  from  whom  we  got  our  title  to  build — got  the  land  upor 
which  we  would  build  ? 

Mr.  Foraker.  I  said  I  thought  that  was  a  debatable  proposition, 
I  understand  how  you  can  contend  for  it,  but  it  seems  to  me  youi 
contention  is  conclusively  refuted  by  the  other  fact  in  the  same  treaty, 
and  both  these  treaties;  consequently  in  the  other  treaty  we  did  pro- 
vide she  might  send  her  vessels  through  without  charge,  which  we 
could  not  do  for  her  vessels  if  we  could  not  do  it  for  our  own. 

Senator  Simmons.  You  will  admit  this,  will  you  not,  that  othei 
nations  of  the  world  under  the  clause  of  the  Panama  treaty  get  the 
same  right  that  Great  Britain  got  in  the  Hay-Pauncefote  treaty  ?  _ 

Mr.  Foraker.  I  think  so.  I  think  Great  Britain  and  other  nations 
stand  exactly  alike,  and  none  of  them  stand  as  we  stand.  That  is  tc 
say,  just  like  the  port  of  New  York;  during  the  time  of  the  war  be- 
tween Japan  and  Russia  some  of  their  ships  came  into  that  port 
I  remember  we  had  some  trouble  on  account  of  some  of  their  ships 
coming  into  our  ports ;  being  neutral  ports,  and  we  being  a  neutra 
power,  having  nothing  to  do  with  their  controversy,  we  were  bounc 
to  treat  their  ships  exactly  alike.  That  is  what  neturality  means 
but  we  were  not  bound  to  treat  them  as  we  treated  our  own. 

Senator  Simmons.  Do  you  not  think  that  provision  in  the  Panams 
treaty  makes  the  United  States  a  trustee  in  the  construction  of  this 
canal  to  the  extent  that  we  are  to  see  that  all  the  nations  of  the  eartl 
get  fair  and  equal  treatment  in  their  passage  through  that  waterway ' 

Mr.  Foraker.  I  think  we  obligated  ourselves — and  you  can  cal 
us  a  trustee  in  that  respect  or  not,  as  you  see  fit— to  prescribe  rules  foi 
the  use  of  that  canal,  for  the  neutralization  of  it,  and  that  any  natioi 
having  vessels  of  war  or  commerce  desiring  to  use  it  can  use  it  bj 
complying  with  these  rules,  and  not  otherwise;  and  I  do  not  think  w( 
are  prohibited  from  using  the  canal  if  we  fail  to  obey  our  own  rules 
but  your  contention,  I  think,  carried  to  its  legitimate  consequences 
would  have  that  result. 

Senator  Simmons.  I  am  through  with  the  witness. 

Senator  Owen.  In  the  first  draft  of  the  Hay-Pauncefote  treat} 
Article  III  provides  that  the  high  contracting  parti js  will  immediate!} 
upon  the  exchange  of  ratification  of  this  convention  bring  it  to  th( 
notice  of  the  other  powers  and  invite  them  to  adhere  to  it.  Thai 
was  struck  out  by  the  Senate  because  no  contractual  right  was 
desired  to  be  given  to  other  nations.     Is  that  correct  % 

Mr.  Foraker.  That  is  correct,  as  I  understand  it.  It  was  01 
my  own  motion  it  was  struck  out.  I  offered  that  amendment,  as  this; 
record  shows.  I  see,  looking  over  this  record,  that  Senator  Beveridg< 
offered  the  same  amendment,  but  the  record  recites  that  it  was  nry 
amendment  that  it  was  stricken  out  upon.  That  does  not  make  an} 
difference.  I  mention  it  only  to  show  that  I  was  not  the  only  on< 
who  was  apparently  opposed  to  the  extent  of  offering  an  amendmen 
that  it  ought  to  be  stricken  out. 
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Senator  Owen.  I  ask  you  if  the  words  in  the  second  draft  of  the 
treaty,  qualifying  nations  in  the  first  rule  adopted  under  Article  III, 
the  words  "observing  these  rules"  were  not  inserted  in  order  to  impose 
the  conditions  of  the  route  upon  the  other  nations  without  giving  them 
a  contractual  right  ? 

Mr.  Foraker.  For  that  purpose  expressly,  as  stated  by  Mr. 
Choate  in  the  extracts  I  read  from  his  correspondence  this  morning. 

Senator  Owen.  That,  then,  is  your  interpretation  of  the  insertion  of 
the  words  "observing  these  rules"  ? 

Mr.  Foraker.  Yes;  in  Mr.  Hay's  draft  here  he  had  it  all  nations 
which  shall  agree  to  observe  these  rules,  or  such  nations  as  agree — 
some  such  expression  as  that,  and  Mr.  Choate  requested  those  go 
out,  because  if  they  agreed  they  would  become  possessed  of  a  con- 
tractual right,  and  I  cited  that  to  show  that  he  knew  exactly  what 
we  were  striving  to  do,  to  cut  off  all  contractual  right  in  our  canal 
and  let  the  United  States  be  the  sole  owner. 

Senator  Owen.  Those  words  being  inserted  therefore  to  prevent 
other  nations  having  a  contractual  right,  you  think  now  that  the 
term  " observing  these  rules"  should  be  construed  to  excluele  the 
United  States  as  one  of  the  parties  observing  these  rules? 

Mr.  Foraker.  I  say  that  if  your  contention  be  correct — I  mean 
the  opposition's  contention  be  correct — that  the  United  States  is 
included  among  the  "all  nations,"  then  the  result  of  a  failure  on 
the  part  of  the  United  States  to  observe  its  own  rules  would  defeat 
its  right  to  use  the  canal,  for  only  such  nations — all  nations — and 
yet  only  such  nations  as  observe  these  rules  may  use  the  canal. 

Senator  Owen.  And  where  those  worels  were  inserted  to  prevent 
other  nations  getting  a  contractual  right,  you  now  think  we  should 
interpret  those  words  to  mean  that  the  United  States  itself  would 
not  be  included  in  the  term  "all  nations"  ? 

Mr.  Foraker.  Certainly  I  do.  I  think  it  would  be  an  absurd 
consequence  to  say  that  the  United  States  may  prescribe  rules  and 
all  nations  shall  be  required  to  observe  the  rules  and  the  United 
States  is  one  of  the  nations,  and  that  if  the  United  States  failed 
to  obey  the  rules  she  herself  prescribed,  she  should  then  go  on  to 
use  the  canal,  when  we  woulel  not  allow  any  other  nation  to  do  it. 

Senator  Owen.  You  woulel  not  expect  the  United  States  to  observe 
these  rules,  having  prescribed  them? 

Mr.  Foraker.  I  would  expect  the  United  States  to  observe  all 
rules  applicable  to  her,  but  I  woulel  not  expect  the  United  States 
to  lose  her  right  to  use  the  canal  if  she  did  not.  In  other  words, 
that  clause  hael  reference'  to  other  nations  except  the  United  States. 

Senator  Owen.  Except  for  these  words,  "observe  these  rules," 
then  ships  belonging  to  citizens  of  the  United  States  woulel  have  to 
pay  the  same  tolls,  would  they  not? 

Mr.  Foraker.  Well,  perhaps  we  would.     I  do  not  know. 

Senator  Owen.  I  unelerstood  that  to  be  your  interpretation  in 
your  previous  cross-examination. 

Mr.  Foraker.  No;  what  I  said  was  that  if  the  United  States  were 
included  in  this  prohibition,  then  her  failure  to  observe  her  own  rules 
might  be  urged  as  a  reason  why  she  should  not  use  her  own  canal. 
There  may  be  many  conditions  in  which  there  would  be  a  variation 
from  that  general  position. 
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Senator  Owen.  I  understand  that  you  have  taken  the  position  that 
the  term  ''observing  these  rules"  excludes  the  United  States  from  the 
application  of  rule  1  of  Article  III  because  the  United  States  does 
not  observe  these  rules  of  neutrality  which  it  imposes  ? 

Mr.  Foraker.  I  did  not  say  that.  If  I  did,  I  was  very  unfortuate 
in  my  expression.  I  was  not  intending  to  say  that  the  United  States 
would  not  obey  the  rules  she  would  prescribe  applicable  to  her,  but  I 
was  intending  to  say  that  the  United  States  has  an  unqualified  right 
of  ownership,  among  which  is  the  right  to  prescribe  on  what  terms 
other  people  shall  be  allowed  to  use  our  canal,  and  that  the  common 
sense  of  the  proposition  is  that  the  rules  she  is  prescribing  for  nations 
to  observe  in  the  use  of  our  canal  were  rules  that  would  not  defeat  her 
right  to  use  her  own  canal  if  she  saw  fit  not  to  observe  them  in  some 
respect.  I  think  she  ought  to  observe  them  if  applicable  for  her.  As 
the  rules  of  the  treaty  are  not — in  part,  at  least— — 

Senator  Owen.  I  should  not  like  you  to  draw  the  inference  that  I 
did  not  think  the  United  States  has  not  sovereignty  over  the  canal 
and  ownership,  because  I  fully  agree  with  that,  but  I  think  the 
ownership  was  acquired  upon  the  terms  of  the  Panama  Canal  treaty, 
the  eighth  article  of  which  prescribes  that  the  vessels  paying  toll 
shall  come  within  rule  1  of  Article  III,  and  therefore  it  is  important 
to  ascertain  what  the  meaning  of  rule  1,  Article  III,  really  is. 

Mr.  Foraker.  I  think  the  United  States  had  the  right  to  provide 
in  the  making  of  the  treaty  with  Panama  that  her  vessels  should  go 
through  absolutelv  free  if  it  wanted  to.  It  is  our  canal.  I  will 
qualify  that,  I  will  recall  it.  She  would  be  prohibited  from  doing 
that,  possibly,  under  the  provision  that  the  ships  of  all  nations  using 
the  canal  would  use  it  on  terms  of  entire  equality.  But  what  I  wifl 
say  is  that  the  United  States  clearly  had  the  right  to  do  with  the 
canal  as  she  saw  fit 

Senator  Owen.  But  what  she  saw  fit  to  do  was  to  say  to  Panama 
in  acquiring  this  title,  in  the  language  of  article  18: 

The  canal,  when  constructed,  and  the  entrances  thereto  shall  be  neutral  in  perpe- 
tuity, and  shall  be  opened  upon  the  terms  provided  for  by  section  1  of  article  3  of, 
and  in  conformity  with  all  the  stipulations  of,  the  treaty  entered  into  by  the  Govern- 
ments of  the  United  States  and  Great  Britain  on  November  18,  1901. 

So  that  in  exercising  sovereignty  and  ownership  we  bound  our- 
selves by  our  own  voluntary  act,  in  acquiring  the  canal,  to  observe 
all  the  stipulations  of  the  Panama  treaty,  did  we  not  ? 

Mr.  Foraker.  Perhaps  we  did,  Senator.  I  am  not  questioning 
but  what  the  United  States  should  observe  the  rules  it  prescribed 
applicable  to  us,  but  I  am  only  suggesting  what  would  result  if  she 
did  not  see  fit  to  observe  them.     Now,  what  I  say 

Senator  Owen.  I  am  asking  you  the  question;  I  am  not  asking 
as  to  the  possibility  of  other  things  but  asking  the  question  whether 
or  not  we  did  this  by  the  Panama  treaty  which  I  have  just  read  ? 

Mr.  Foraker.  Well,  we  did  whatever  is  recited  in  the  Panama 
treaty,  but  we  did  something  else  that  refutes  the  contention  you 
claim  when  we  also  provided  that  her  vessels  of  war  should  go  through 
exempt  from  the  payment  of  tolls.  That  was  one  thing  we  did  as 
much  as  the  other. 

Senator  Owen.  That  was  part  of  the  purchase  price. 
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Mr.  Foraker.  That  was  part  of  the  purchase  price,  but  we  did  not 
have  a  right  to  pay  with  something  we  did  not  have.  We  thought 
we  had  that  right. 

Senator  Owen.  She  had  that  and  she  refused  to  relinquish  it. 

Mr.  Foraker.  I  think  we  could  have  gotten  the  zone  from  her  for 
the  $10,000,000. 

Senator  Owen.  You  say  we  did  not  pay  her  with  something  we 
did  not  have.  We  did  not  have  the  right  to  go  across  the  Panama 
Isthmus  ? 

Mr.  Foraker.  Is  there  not  another  treaty  called  the  Hay-Herran 
treaty  with  Colombia  in  which  we  did  practically  the  same  thing  for 
Colombia  ? 

Senator  Simmons.  Colombia  did  not  ratify  it. 

Mr.  Foraker.  We  certainly  ratified  it;  that  is  my  recollection  of 
it.  I  remember  the  discussion  of  that.  We  gave  to  her  the  right  to 
pass  her  ships  through  the  canal,  as  I  remember  it,  free  of  tolls. 

Senator  Owen.  But  coming  back  to  the  making  of  the  first  rule  of 
article  3,  I  call  attention  to  the  fact  which  I  would  like  you  to  explain, 
that  you  yourself,  as  a  Member  of  the  Senate,  ratified  the  first  draft 
of  the  Hay-Pauncefote  treaty. 

Mr.  Foraker.  The  amendment 

Senator  Owen.  Just  a  moment.  In  which  was  contained  the  quali- 
fying phrase  "observing  the  rules?" 

Mr.  Foraker.  That  is  true;  but  we  thought  of  a  good  many  things 
after  we  had  had  the  discussion  over  the  first  treaty  that  we  did  not 
think  of  at  the  time  we  had  that  discussion,  and  our  negotiators 
thought  of  some  things,  and  Mr.  Choate  shows  by  his  correspondence 
that  was  put  in  the  record  this  morning  that  he  had  quite  a  discus- 
sion with  Lord  Lansdowne  over  the  exact  language  that  ought  to  be 
used. 

Senator  Owen.  But  when  the  United  States,  with  practical  unan- 
imity, approved  the  record  draft  of  the  Hay-Pauncefote  treaty  con- 
taining the  words  "observing  these  rules,"  as  specified  by  the  United 
States  by  rule  1  of  Article  III,  or  Article  II  in  the  first  draft,  the 
authorities  of  England  had  a  right  to  believe  that  we  did  not  intend 
to  exclude  the  ships  of  the  United  States.  Is  that  not  a  justifiable 
conclusion  ? 

Mr.  Foraker.  No,  sir;  I  do  not  undertake  to  say,  and  I  would  not 
undertake  to  speak  for  them,  except  as  I  may  understand  what  they 
put  down  in  writing.  I  can  not  tell  what  they  may  have  thought, 
and  I  am  not  supposed  to  know. 

Senator  Owen.  Would  you  infer  that  it  is  a  matter  of  indifference 
what  they  thought  ? 

Mr.  Foraker.  Certainly  not;  we  were  anxiously  trying  to  reach 
an  agreement  with  them.  We  said  to  them,  The  Clayton-Bulwer 
treaty  ought  no  longer  to  continue  in  force.  We  wanted  it  out  of 
the  way — and  so  with  respect  to  every  other  question. 

Senator  Owen.  You  moved  to  have  it  superseded  in  the  first  draft 
of  the  bill  ? 

Mr.  Foraker.  Yes,  sir;  I  did. 

Senator  Owen.  That  was  one  of  the  amendments  ? 

Mr.  Foraker.  That  was  one  of  the  amendments. 

Senator  Owen.  And  yet  you  did  not  insist,  even  in  the  first  draft 
or  second  draft,  that  it  should  be  entirely  superseded,  because  you 
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expressly  retained  both  in  the  first  draft  and  second  draft  and  in  the 
preamble  the  language  that  while  the  Clayton-Bulwer  treaty  should 
be  superseded,  nevertheless  it  was  to  be  "without  impairing  the 
general  principle  of  neutralization  established  in  Article  8  of  that 
convention;"  and  when  President  Roosevelt,  on  the  4th  of  December, 
1901,  transmitted  this  new  Hay-Pauncefote  treaty  to  the  Senate  he 
expressly  used  the  terms  that  this  new  agreement  was  adopted  with- 
out impairing  the  general  principle  of  neutralization  established  in 
article  8  of  that  convention,  and  he  transmitted  at  the  same  time  a  letter 
from  John  Hay,  dated  the  2d  of  December,  1901,  in  which  John  Hay 
says  that  this  is  not  to  .impair  the  general  principle  of  neutralization 
established  in  article  8  of  that  convention;  and  the  convention  itself 
in  its  preamble  says,  "without  impairing  the  general  principle  of 
neutralization  established  in  article  8  of  that  convention."  Now, 
you  left  that  in  the  treaty  ? 

Mr.  Foraker.  Certainly,  and  we  are  standing  by  it  now  loyally 
But  what  does  neutralization  mean?  It  does  not  mean  equality  of 
tolls.  Neutralization,  as  1  have  been  trying  to  explain,  has  reference 
to  a  condition  of  war,  prohibition  against  blockading;  prohibition 
against  landing  munitions  of  war;  prohibition  against  fortifying, 
and  all  that  sort  of  thing.  The  first  clause  that  you  call  my  attention 
to  is  not  a  rule  at  all.  It  simply  prescribes  the  conditions  on  which 
a  right  which  it  defines  may  be  acquired,  namely,  the  right  to  use 
our  canal.  That  is  one  of  the  rules.  The  rules  of  neutralization 
follow.     They  all  have  reference  to  war,  or  acts  of  war,  acts  of  hostility 

Senator  Owen.  I  call  your  attention  to  the  fact  that  neutralization, 

frescribed  in  Article  VIII,  does  not  refer  to  war.  It  refers  to  commerce, 
t  refers  to  the  rights  of  citizens  of  other  nations  to  have  the  same 
right  to  take  their  ships  through  on  equal  tolls,  and  I  read  it  in  the 
record  for  refreshing  your  memory. 

Mr.  Foraker.  I  know  what  you  refer  to 

Senator  Owen.  I  would  like  to  put  this  in  the  record. 

Mr.  Foraker.  You  put  it  in  yesterday  in  your  question. 

Senator  Owen.  But  I  want  to  put  it  in  in  connection  with  your 
comment,  because  it  will  make  it  more  clear. 

Mr.  Foraker.  Then  emphasize,  when  3^ou  come  to  it,  that  the 
undertaking  under  rule  8  is  that  Great  Britain  and  the  United  States 
will  jointly  protect  the  rights  of  the  people  who  are  to  build  this  canal, 
a  private  canal  to  be  privately  owned,  not  operated  by  any  particular 
Government.  That  shows  the  pertinency  of  what  I  read  from  Mr. 
Choatc  this  morning,  which  is  the  whole  basis  of  our  negotiation. 

Senator  Owen.  Article  VIII  recites: 

The  Governments  of  the  United  States  and  Great  Britain  having  not  only  desired, 
in  entering  into  this  convention,  to  accomplish  a  particular  object,  but  also  to  establish 
a  general  principle,  they  hereby  agree  to  extend  their  protection,  by  treaty  stipula- 
tions, to  any  other  practicable  communications,  whether  by  canal  or  railway,  across 
the  isthmus  which  connects  North  and  South  America,  and  especially  to  the  inter- 
oceanic  communications,  should  the  same  prove  to  be  practicable,  whether  by  canal 
or  railway,  which  are  now  proposed  to  be  established  by  the  way  of  Tehuan tepee  or 
Panama.  In  granting,  however,  their  joint  protection  to  any  such  canals  or  railways 
as  are  by  this  article  specified,  it  is  always  understood  by  the  United  States  and  Great 
Britain  that  the  parties  constructing  or  owning  the  same  shall  impose  no  other  charges 
or  conditions  of  traffic  thereupon  than  the  aforesaid  Governments  shall  approve  of  as 
just  and  equitable;  and  that  the  same  canals  or  railways,  being  open  to  the  citizens 
and  subjects  of  the  United  States  and  Great  Britain  on  equal  terms,  shall  also  be  open 
on  like  terms  to  the  citizen?  and  subjects  of  every  other  State  which  is  willing  to  grant 
the  otn  mioh  protection  as  the  Tnited  State?  and  Great  Britain  engage  to  afford. 
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Now,  Senator,  the  Hay-Pauncefote  treaty  contemplated  the  United 
States  acquiring  the  ownership,  contemplated  the  United  States 
exercising  the  power  of  enforcing  neutrality  over  this  canal,  and 
imposed  upon  the  United  States  exclusively  the  right  to  control  and 
maintain  the  canal,  and  with  that  understanding  neither  Great 
Britain  nor  any  other  nation  was  to  be  charged  with  that  duty; 
nevertheless,  as  a  Senator  of  the  United  States,  you  joined  in  putting 
into  this  treaty  the  provision  that  the  Hay-Pauncefote  treaty,  which 
was  superseded,  was  to  bo  without  impairing  the  general  principle  of 
neutralization  established  in  article  8.  I  would  like  you  to  explain 
that. 

Mr.  Foraker.  I  will  do  it  by  reading  from  Mr.  Choate,  whom  you 
have  quoted  so  frequently  and  with  so  much  approval.  He  stated 
in  his  letter  of  August  16,  1901: 

I  called  his  attention — 

That  is,  Lord  Lansdowne's  attention — 

to  the  fact  that  while  the  preamble  of  the  Clayton-Bulwer  treaty  limits  the  object 
and  subject  of  the  treaty  to  the  Nicaraguan  route  and  the  eighth  article  carefully 
avoids  the  use  of  the  word  "neutrality"  but  merely  agrees  to  extend  the  "protection  ' 
of  the  two  governments  to  other  routes,  and  that  in  granting  such  joint  "protection" 
the  understanding  is  that  canals  by  other  routes  shall  be  open  on  equal  terms  to  the 
subjects  and  citizens  of  the  two  nations  and  of  every  other  nation  which  is  willing  to 
grant  the  same  "protection" — all  of  which  was  extremely  vague  and  uncertain,  and 
omitted  the  "guaranty  of  neutrality"  that  wanting  to  get  rid  of  the  Clayton-Bulwer 
treaty  altogether  we  shouldn't  want  to  make  any  part  of  it  by  a  new  covenant  stronger 
than  it  was  before.  Whereas  his  new  article  3 A  makes  the  eighth  article  a  great  deal 
stronger  than  it  was  before,  and  saying  nothing  about  "protection  "  which  is,  of  course, 
inapplicable  to  a  canal  wholly  American,  fastens  the  rules  of  neutrality  of  article  3, 
which  he  calls  "stringent  rules,"  upon  all  future  routes.  He  said  he  thought  article  8 
of  the  Clayton-Bulwer  treaty  clearly  inferred  neutrality.  But  I  said  it  was  only  an 
inference — the  word  used  was  "protection." 

That  is  to  say,  nations  "protecting"  should  share  equally,  but  if 
we  would  "protect"  it  alone  we  have  the  entire  right. 

Senator  Owen.  Then  why  put  this  preservation  of  the  principle  of 
naturalization  established  hi  article  8  in  this  ? 

Mr.  Foraker.  If  I  had  drawn  the  treaty  I  perhaps  would  not  have 
put  it  in,  but  Mr.  Hay  put  it  in,  and  it  became  our  duty  to  interpret 
it.  I  do  not  regard  it  as  doing  any  harm.  We  were  willing  to  make 
the  canal  neutral.  We  never  expected  to  do  anything  else.  I,  of 
course,  would  make  it  a  neutral  canal.  But  what  does  neutrality 
mean  ?  I  say  it  does  not  mean  equality  of  tolls  of  our  ships  with  the 
ships  of  other  people.  It  means  they  shall  not  carry  on  war  in  con- 
nection with  the  canal  in  that  vicinity.  That  is  what  it  means,  and 
I  have  taken  pains  to  specify  what  was  meant  by  "neutralization" 
of  the  canal.  We  do  not  mean  by  "neutralization"  of  the  canal  that 
one  of  the  rules  was  equality  of  tolls.  That  is  not  a  rule  at  all.  As 
I  say  again,  that  simply  declares  on  what  kind  of  conditions  other 
nations'may  acquire  a  right  to  use  the  canal,  which  is  to  be  ours 
absolutely;  that  is,  sole  ownership  and  absolute  control.  If  they  will 
observe  the  rules  we  prescribe  they  can  use  it,  and  then  they  set  out 
what  the  rules  are,  and  they  have  five  rules  following,  which  relate 
to  conditions  of  war;  it  shall  be  a  neutral  canal,  just  as  our  ports  are 
neutral.  We  would  not  share  with  anybody  else  the  control  of  Fort 
Wadsworth,  which  I  believe  is  the  name  of  the  fort  that  commands 
New  York  Harbor.     You  would  not  think  because  we  had  a  stipula- 
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tion  with  somebody  that  the  harbor  of  New  York  should  be  neutra 
water  that  the  other  nations  would  have  a  right  to  say  how  man] 
guns  we  should  keep  in  Fort  Wadsworth. 

Senator  Owen.  It  is  a  fact,  is  it  not,  that  the  Senate  by  a  vote  of  61 
to  18  refused  to  strike  out  this  principle  of  neutralization? 

Mr.  Foraker.  I  do  not  remember;  perhaps  they  did.  I  though 
it  was  all  right.  I  wanted  it  to  be  a  neutral  canal — we  all  wanted  it  t( 
be  a  neutral  canal — but  I  had  in  mind  the  ordinary  meaning  of  neutral 
ity,  and  neutralization,  and  neutral.  A  neutral  is  a  party  who  has  nt 
interest  in  a  controversy  that  is  being  waged  by  belligerents  in  war 
or  in  a  situation  of  peace,  if  so  extended  in  its  meaning,  has  n< 
interest  in  the  rivalry  between  others. 

Senator  Owen.  Mr.  Choate  really  extended  it  to  peace,  to  meai 
neutrality  in  commercial  charges,  did  he  not  ? 

Mr.  Foraker.  I  did  not  so  understand.  I  do  not  understand  thai 
Mr.  Choate  had  a  right  to  do  any  such  thing.  I  am  reading  his 
language  here  to-day  to  support  my  contention. 

Senator  Owen.  May  I  call  your  attention  to  his  letter  of  the  20tl 
of  August,  1901,  in  which  he  says,  reading  from  page  267  of  the  record 
third  from  the  last  paragraph: 

Assuming  that  some  such  article  must  be  retained,  how  would  this  do?  In  view  o:| 
the  permanent  character  of  this  treaty ;  whereby  the  general  principle  established  b} 
article  8  of  the  Clayton-Bulwer  treaty  is  reaffirmed,  the  United  States  hereby  declarer 
(and  agrees)  that  it  will  impose  no  other  charges  or  conditions  of  traffic  upon  anyothew 
canal  that  may  be  built  across  the  Isthmus  (or  between  the  Atlantic  and  Pacific 
Oceans)  than  such  as  are  just  and  equitable,  and  that  such  canals  shall  be  open  to  thcj 
subjects  and  citizens  of  the  United  States  and  of  all  other  nations  on  equal  terms. 

He  could  not  have  used  plainer  language,  it  seems  to  me. 

Mr.  Foraker.  And  then  he  goes  on  to  say  that  he  [Mr.  Hay]  need 
not  have  any  concern  about  that,  because  in  all  human  probability 
there  would  never  be  a  second  canal  across  the  Isthmus.  Men  say 
lots  of  things  in  an  unguarded  moment.  I  am  talking  about  what 
he  says  in  the  body  of  this  discussion  and  not  what  he  says  upon 
hypothetical  cases. 

Senator  Owen.  This  unguarded  moment  to  which  you  refer  seems 
to  have  been  addressed  to  the  Secretary  of  State  of  the  United 
States  by  our  ambassador  to  Great  Britain. 

Mr.  Foraker.  That  may  be  true,  and  it  may  be  all  right,  but  1 
am  calling  attention  to  other  things  that  he  says 

Senator  Owen.  I  hope  you  will  not  say  "may  be,"  when  you  con- 
sider the  text  of  the  letter. 

Mr.  Foraker.  I  say  your  interpretation  may  be  all  right  of  the 
particular  clause  you  have  read,  but  I  take  the  letter  as  a  whole. 
On  that  same  page,  at  the  top  of  it,  he  says: 

He  should  emphatically  favor  omitting  them,  and  thought  his  Government  would 
assent  to  the  omission;  and  he  seemed  to  agree  that  making  it  read  "all  nations  ob- 
serving these  rules,"  etc.,  would  reach  their  object,  which  is  that  Great  Britain  and  all 
other  nations  should  be  served  alike  and  be  on  an  equal  footing  as  to  obligation  to 
observe  the  neutrality  of  the  canal. 

That  is  what  Mr.  Choate  says  on  the  same  page.  Now,  if  there  is 
any  inconsistency  between  what  the  Senator  from  Oklahoma  read 
and  what  I  have  just  read,  he  can  reconcile  it.  He  has  more  time 
than  I  have. 
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Senator  Owen.  He  discussed  two  different  things.  Of  courso, 
if  the  Senator  can  not  answer  the  question  I  am  willing  to  let  it  go 
into  the  record  without  further  observation. 

Mr.  Foraker.  I  submit  them  for  what  they  are  worth.  I  under- 
stand that  to  mean  that  he  was  talking  about  equality  for  Great 
Britain  with  other  nations,  and  that  is  what  Great  Britain  has  con- 
sidered in  another  place  here 

Senator  Simmons.  May  I  ask  you  one  question  on  that  point? 

Mr.  Foraker.  Certainly. 

Senator  Simmons.  The  principle  of  neutralization  provided  in 
article  8  of  the  Clayton-Bulwer  treaty  provides  for  joint  protection 
and  then  it  proceeds : 

It  is  always  understood  by  the  United  States  and  Great  Britain  that  the  parties 
constructing  or  owning  the  same  shall  impose  no  other  charges  or  conditions  of  traffic 
thereupon  than  the  aforesaid  Governments  shall  approve  of  as  just  and  equitable;  and 
that  the  same  canals  or  railways,  being  open  to  the  citizens  and  subjects  of  the  United 
States  and  Great  Britain  on  equal  terms,  etc. 

Now,  the  letter  which  you  read  from  Mr.  White  seriously  objects  to 
that  character  of  neutralization  being  written  into  the  Hay-Paunce- 
fote  treaty  because  of  the  fact  that  Great  Britain  was  not  hereafter 
to  protect  jointly  the  canal  with  the  United  States.  The  Senate, 
when  this  treaty  came  up,  also  sought  to  modify  that,  but  failed. 
Now,  those  things  were  done  anterior  to  the  making  of  the  treaty. 
Those  were  Mr.  Choate's  views,  and  that  is  what  he  wanted  done. 
Those  were  the  probable  views  of  some  Senators,  and  that  is  what 
they  wanted  done,  but  the  treaty  did  not  do  that  and  the  Senate  did 
not  do  that.  What  the  treaty  seems  to  have  done — and  I  will  ask 
you  if  that  is  not  correct — is  that  the  treaty  provides  that  notwith- 
standing Great  Britain  is  relieved  from  her  duty  of  protection,  and 
notwithstanding  the  general  principle  of  neutralization  outside  of  the 
duty  of  protection,  the  general  principle  of  neutralization  as  expressed 
in  the  Clayton-Bulwer  treaty  shall  not  be  impaired;  that  is  to  say, 
shall  remain  unimpaired;  that,  so  far  as  the  United  States  is  con- 
cerned, notwithstanding  she  has  relieved  Great  Britain  from  the  duty 
and  obligation  of  protection,  yet  she  will  not  impair  in  any  way  the 
principle  of  neutralization  prescribed  there  with  this  qualification  as 
to  protection;  with  this  provision  that  she  shall  be  the  sole  protector, 
but  the  balance  of  the  principle  of  neutralization  therein  prescribed 
shall  not  be  impaired. 

Now,  would  not  that  confine  it  to  the  balance  of  the  language  of 
that  treaty,  which  is: 

It  is  always  understood  by  the  United  States  and  Great  Britain  that  the  parties 
constructing  or  owning  the  same  shall  impose  no  other  charges  or  conditions  of  traffic 
thereupon  than  the  aforesaid  Governments  shall  approve  of  as  just  and  equitable, 
and  that  the  same  canals  or  railways,  being  open  to  the  citizens  and  subjects  of  the 
United  States  and  Great  Britain  on  equal  terms,  shall  also  be  open  on  like  terms  to 
the  citizens  and  subjects  of  every  other  State  which  is  willing  to  grant  thereto  such 
protection  as  the  United  States  and  Great  Britain  engage  to  afford. 

In  other  words — I  probably  have  not  made  myself  clear — Mr. 
Choate  insisted  that,  having  removed  or  relieved  Great  Britain  from 
her  right  of  protection,  and  while  the  Senate  probably  insisted,  or 
certain  Members  of  the  Senate  insisted,  that,  having  relieved  Great 
Britain  from  the  duty  of  protection,  that  this  provision  with  refer- 
ence to  the  neutralization — the  terms  of  neutralization— should  fall 
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with  that.  But,  as  a  matter  of  fact,  the  treaty  which  was  ratified 
subsequently  to  Mr.  Choate's  contention  in  that  respect — subse- 
quently to  certain  Senators'  contention  in  that  respect — the  treaty 
did  provide  that  the  terms  of  neutralization  should  remain  unim- 
paired. 

Mr.  Foraker.  The  general  principle,  not  the  terms. 

Senator  Simmons.  I  mean  the  general  principle. 

Mr.  Foraker.  The  general  principle  was  that  they,  joining  in  the 
protection  of  the  country,  should  secure  this  equality  of  treatment, 
but  Mr.  Choate  called  attention  to  the  fact,  and  that  is  why  I  read 
that  extract  from  his  letter  to  Mr.  Hay,  that  the  United  States  has 
now  become  the  sole  protector,  and  therefore,  of  course,  that  part  of 
it  falls  to  the  ground.  And  he  calls  attention,  further,  to  the  fact 
that  it  is  protection  that  is  guaranteed,  and  not  neutrality,  and  that 
the  canal  shall  be  open  to  those  who  help  us  to  protect  it. 

Senator  Simmons.  Now  that  leads  me  up  to  the  final  question  that 
I  want  to  ask  you.  When  this  Hay-Pauncefote  treaty  says  that  the 
general  principle  of  neutralization  provided  in  Article  VIII  of  the  Clay- 
ton-Bulwer  treaty  shall  not  be  impaired  by  this  convention,  what 
does  it  refer  to  ? 

Mr.  Foraker.  It  refers  to  the  four  rules  we  adopted,  having  rela- 
tion to  the  condition  of  war,  which  are  exactly  what  are  referred  to 
and  what  we  agreed  upon  as  t-he  basis  of  neutrality. 

Senator  Simmons.  Are  any  of  those  four  rules  mentioned  at  all 
in  the  eighth  article? 

Mr.  Foraker.  It  was  not  necessary.  It  is  the  general  principle, 
and  we  agreed  upon  four  or  five  certain  rules- 

Senator  Simmons.  Does  not  the  eighth  article  deal 

Mr.  Foraker.  We  agreed  upon  them  as  the  basis  of  the  neutraliza- 
tion, and  they  are  rules  that  are  utterly  inapplicable  to  us  as  the  owner 
of  the  canal.  We  are  violating  those  rules  now,  if  they  apply  to  us, 
in  putting  fortifications  on  the  canal,  in  sending  munitions  of  war 
there  to  be  employed  against  an  enemy,  if  one  should  come. 

Senator  Simmons.  I  do  not  want  to  enter  into  an  argument  with 
you  about  it,  Senator. 

Mr.  Foraker.  Well,  I  thought  you  were  inviting  one.  I  do  not 
want  to,  either. 

Senator  Simmons.  It  seems  to  me  that  when  we  say^  the  general 
principles  contained  in  the  particular  article  of  neutralization  shall 
not  be  impaired  or  confined,  the  principles  referred  to  the  character 
of  neutralization  specified  in  that  particular  article,  and  I  find  that  to 
be  a  neutralization  of  commerce. 

Mr.  Foraker.  When  I  speak  about  neutralization  I  am  talking 
about  being  neutral  as  to  people  who  have  a  controversy  to  which  we 
are  not  a  party. 

The  Chairman.  I  have  just  a  question  of  two  to  put  to  you.  You 
have  made  it  quite  plain  that  the  views  of  Senator  Davis  had  refer- 
ence only  to  the  first  proposed  Hay-Pauncefote  treaty  which  was 
subsequently  rejected. 

Mr.  Foraker.  Yes,  sir. 

The  Chairman.  You  have  indicated  certain  features  of  the  first 
proposed  treaty  which  were  abandoned. 

Mr.  Foraker.  When  we  came  to  adopt  the  second,  which  is  the 
existing  treaty. 
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The  Chairman.  You  have  named  some  of  them,  but  I  do  not  know- 
that  you  have  yet  called  the  attention  of  the  conmmittee  to  a  very 
important  difference  between  the  two  treaties.  In  Article  II  of  the 
first  treaty  it  is  proposed: 

The  high  contracting  parties  (Great  Britain  and  the  United  States)  desiring  to  pre- 
serve and  maintain  the  "general  principle"  of  neutralization  established  in  article  8 
of  the  Clayton-Bulwer  convention,  which  convention  is  hereby  superseded,  adopt 
as  the  basis  of  such  naturalization  the  following  rules,  etc. 

Mr.  Foraker.  Yes,  sir. 

The  Chairman.  It  therefore  appears  that  under  the  provision  of 
that  first  treaty,  if  it  were  ratified  as  proposed,  Great  Britain  as 
well  as  the  United  States  would  adopt  those  rules  and  that  both 
nations  w^ould  therefore  be  charged  with  the  joint  responsibility  of 
maintaining  the  neutrality  of  the  canal,  and  having  that  in  mind, 
you  perhaps  will  perceive  some  reason  for  the  reference  in  the  pre- 
amble to  the  general  principle  of  neutralization  supposed  to  be  em- 
braced in  article  8  of  the  Clayton-Bulwer  treaty,  because  in  article  8, 
as  you  have  very  clearly  stated,  the  two  nations  were  to  protect  the 
builder  of  the  canal. 

Mr.  Foraker.  Yes,  sir. 

The  Chairman.  And  in  the  first  Hay-Pauncefote  treaty  they 
would  be  called  upon  to  do  the  same  thing,  because  from  its  language 
it  was  not  definitely  determined  that  the  United  States  would  build 
the  canal,  or,  rather,  the  provision  of  article  1  of  that  treaty  being 
"It  is  agreed  that  the  canal  may  be  constructed  under  the  auspices  of 
the  Government  of  the  United  States,  either  directly  a,t  its  own  cost 
or  by  gift  or  loan  of  money  to  individuals  or  corporations  or  through 
subscription  to  or  purchase  of  stock  or  shares,"  it  clearly  contem- 
plated the  possibility  that  private  enterprise  would  construct  the 
canal,  and  under  the  language  of  the  first  proposed  treaty,  in  that 
event  both  Governments — Great  Britain  as  well  as  the  United  States — 
would  be  charged  with  the  same  duty  enumerated  in  article  8  of  the 
Clayton-Bulwer  treaty,  to  protect  the  canal? 

Now  that  feature  of  it,  as  to  general  protection  and  general  respon- 
sibility for  its  neutralization,  was  entirely  eliminated  in  the  second 
and  existing  treaty,  and  therefore  I  assume  it  is  your  view  that  the 
reference  in  the  preamble  to  neutralization  has  little  or  no  applica- 
tion to  the  new  situation  produced. 

Mr.  Foraker.  You  are  entirely  correct  about  that,  and  yet  the 
truth  is  we  did  adopt  what  we  understood  would  be  the  basis  of  neu- 
tralization, not  having  reference  to  equality  of  treatment. 

The  Chairman.  Senator  Turner  was  one  of  your  colleagues  in  the 
Senate,  was  he  not  ? 

Mr.  Foraker.  Yes,  sir;  he  was;  and  a  very  able  man. 

The  Chairman.  He  was  one  of  those  who  voted  for  the  Bard  amend- 
ment to  the  first  treaty.  In  that  connection  I  desire  to  read  a  tele- 
gram received  from  ex-Senator  Turner  under  date  of  April  22,  1914, 
from  Spokane,  Wash.  In  order  to  have  the  record  intelligible,  I  will 
read  my  question  addressed  to  him  first : 

April  22,  1914. 
Senator  George  Turner, 

Spokane,  Wash.: 

Mr.  Skinner,  of  Seattle,  informs  me  that  you  stated  to  him  about  10  days  ago,  when 
you  met  him  with  Mr.  Constantine,  that  it  was  thoroughly  understood  by  the  Senators 
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from  the  Foreign  Relations  Committee  that  the  Hay-Pauncefote  treaty  would  not 
prohibit  the  free  use  of  the  canal  by  Amercian  vessels,  or  if  it  had  been  this  treaty 
never  would  have  passed  the  Senate.  Will  you  please  confirm  this  statement  of  Mr. 
Skinner  by  wire? 

Jas.  A.  O'Gorman. 

His  answer  is : 

Spokane,  Wash.,  April  22,  1914. 
Senator  James  A.  O'Gorman,  Washington,  D.  C: 

Mr.  Skinner's  statement  substantially  correct.  I  would  not  speak  positively  after 
so  long  a  time  and  in  the  absence  of  any  record,  but  my  recollection  is  that  the  spokes- 
man for  the  committee  in  charge  deprecated  the  Bard  amendment  as  unnecessary 
in  view  of  the  terms  of  the  treaty.  I  am  sure,  from  my  recollection  of  the  temper  of  the 
Senate — 

And  this  confirms  your  view,  Senator — 

that  the  treaty  would  not  have  been  ratified  if  Senators  had  imagined  that  it  limited 
the  United  States  in  the  use  to  which  it  might  put  the  canal  for  its  own  purposes. 

Mr.  Foraker.  I  fully  agree  with  that.  I  said  awhile  ago  I  did  not 
think  the  treaty  would  have  had  10  votes  if  that  idea  had  prevailed 
in  the  Senate.    Of  course,  that  is  only  a  guess. 

The  Chairman.  Your  attention  has  been  called  to  Article  XVIII  of 
the  treaty  with  Panama — between  Panama  and  the  United  States — in 
which  it  is  stated  substantially  that  the  grant  made  by  Panama  to  the 
United  States  of  the  territory  conveyed  to  the  United  States  will  be 
used  for  the  purpose  of  a  canal  pursuant  to  the  terms  of  the  Hay- 
Pauncefote  treaty.  Of  course,  you  recognize  that  that  treaty  be- 
tween the  Republic  of  Panama  and  the  Republic  of  the  United 
States  could  not  impair  any  rights  that  Great  Britain  already  had 
under  the  Hay-Pauncefote  treaty,  and  I  will  ask  whether  it  is  not 
your  view  as  a  lawyer  that  inasmuch  as  Great  Britain  was  a  stranger 
to  that  treaty  between  Panama  and  the  United  States,  and  as  her 
rights  could  not  be  impaired,  they  could  not  be  enlarged — is  that 
your  opinion  ? 

Mr.  Foraker.  That  is  my  opinion.  I  think  that  is  a  very  clear 
statement  of  a  self-answering  proposition. 

The  Chairman.  Does  it  indicate — and  I  will  not  ask  you  anything 
more  than  this — that  when  the  United  States  received  this  grant 
from  the  Republic  of  Panama  the  United  States  indicated  by  the 
use  of  this  language  the  general  purpose  for  which  the  United  States 
intended  using  the  Canal  Zone  % 

Mr.  Foraker.  That  is  all,  except  it  indicates  that  the  United 
States  supposed  she  had  a  right  to  give  her  the  privilege  she  was 
intending  to  extend  to  her. 

The  Chairman.  One  more  question.  You  have  been  asked  by 
Senator  Simmons  some  questions  predicated  upon  the  assumption 
that  Panama  insisted  upon  this  provision. 

Mr.  Foraker.  Yes. 

The  Chairman.  Now,  having  in  mind  the  condition  that  existed 
about  the  time  the  Panama  Canal  treaty  was  adopted,  is  it  your 
impression  that  the  infant  Republic  was  insisting  upon  anything? 

Mr.  Foraker.  I  have  no  recollection  of  any  very  serious  insistence 
on  her  part  except  of  recognition  and  as  much  money  as  we  might 
be  willing  to  give  her — and  I  do  not  say  that  disrespectfully.  She 
was  trying,  of  course,  to  drive  a  good  bargain,  as  Colombia  had  been 
doing  before. 

The  Chairman.  Senator  Simmons  has  asked  what  significance  you 
attach  to  the  circumstance  that  in  this  treaty  between  Panama  and 
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the  United  States,  Panama  did  not  insist  upon  the  exemption  of  her 
coastwise  vessels  from  the  payment  of  tolls.  Do  you  know  what 
vessels,  if  any,  the  Republic  of  Panama  had  at  that  time,  or  has  now  ? 

Mr.  Foraker.  I  came  very  near  answering  Senator  Simmons — it 
was  in  my  mind  to  do  so — that  I  do  not  think  Panama  was  over- 
looking any  important  interest  when  she  was  silent  about  her  coast- 
wise vessels.  She  was  only  a  few  months  old  and  had  perhaps  not 
acquired  any  vessels  of  either  commerce  or  war,  but  she  was  threat- 
ened with  war  by  Colombia,  and  I  suppose  she  anticipated  having 
some  kind  of  war  veessls  which  she  wanted  to  pass  quickly  through 
the  canal  and  we  would  have  no  objection,  if  they  would  fight  away 
from  there,  how  much  they  saw  fit  to  fight. 

The  Chairman.  Notwithstanding  the  various  statements  of  Sena- 
tors and  others,  to  which  your  attention  has  been  directed,  you  are 
clear  in  your  mind  that  this  treaty  would  never  have  been  adopted 
or  ratified  by  the  United  States  Senate  if  it  had  believed  or  under- 
stood that  the  rights  of  the  United  States  with  respect  to  the  use  of 
that  canal  by  her  own  vessels  was  not  free  and  untrammeled  from 
the  influence  of  any  other  power  on  earth  ? 

Mr.  Foraker.  I  have  no  doubt  whatever  in  my  mind  on  that  point. 

The  Chairman.  That  is  all. 

Mr.  Foraker.  Still,  I  do  not  know  how  any  other  Senator  might 
have  felt.  Senators  sometimes  change  their  views;  but  I  know,  so 
far  as  I  could  observe,  there  was  a  practical  unanimity  of  opinion  on 
that  subject. 

Senator  Walsh.  In  connection  with  the  significance  that  is  to  be 
attributed  to  the  action  of  the  Senate  in  the  rejection  of  the  Bard 
amendment  to  the  first  treaty,  I  want  to  invite  the  attention  of  the 
committee  to  the  fact  that  the  treaty  now  in  force  is  subject,  if  that 
contention  is  correct,  to  the  application  of  the  principles  sought  to  be 
applied,  because  when  the  treaty  now  in  effect  was  under  considera- 
tion by  the  Senate  Senator  Culberson  offered  the  following  amend- 
ment: 

It  is  agreed,  however,  that  none  of  the  immediately  foregoing  conditions  and  stipu- 
lations in  sections  numbered  1,  2,  3,  4,  and  5  of  this  article  shall  apply  to  measures 
which  the  United  States  may  find  it  necessary  to  take  for  securing  by  its  own  forces 
the  defense  of  the  United  States  and  the  maintenance  of  public  order. 

That  amendment  was  rejected  by  a  vote  of  15  yeas  to  62  nays. 
On  the  line  of  argument  pursued  by  some  gentlemen  before  this  com- 
mittee and  elsewhere,  the  United  States  has  no  right  to  take  such 
measures  as  it  may  deem  necessary  with  reference  to  the  canal  for 
the  purpose  of  securing  by  its  own  forces  the  defense  of  the  United 
States. 

Mr.  Foraker.  Do  you  ask  me  a  question  1 

Senator  Walsh.  No;  I  just  call  attention  to  that. 

The  Chairman.  Of  course,  it  is  conceded,  Senator  Walsh,  that  not- 
withstanding that  we  have  fortified  the  canal  without  provoking  any 
objection  from  Great  Britain. 

Senator  Walsh.  I  apprehend  it  would  be  contended  with  reference 
to  that  amendment  that  it  was  rejected  because  it  was  entirely 
unnecessary. 

Mr.  Foraker.  It  was,  I  was  about  to  say,  that  Mr.  Davis's  amend- 
ment— and  it  is  the  same  that  Mr.  Culberson  offered — was  intended 
as  an  offset  to  the  prohibition  against  fortifying,  in  large  part;  that 
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was  its  purpose,  and  when  we  struck  out  the  prohibition  against 
fortification  there  was  no  necessity  for  putting  in  the  Davis  amend- 
ment, or  anything  else,  and  therefore  we  left  that  also,  although  the 
Senate  had  agreed  to  it;  and  therefore  when  Senator  Culberson 
offered  it,  the  treaty  being  silent  on  the  subject  of  fortifying  the  canal 
and  providing  that  we  should  have  the  rights  of  ownership,  we  did 
not  think  it  necessary  to  adopt  that  amendment,  although  we  had 
adopted  it  to  the  first  Hay-Pauncefote  treaty. 

Senator  Walsh.  Senator  Simmons,  I  suppose,  would  take  the  same 
view  with  respect  to  that  amendment. 

Senator  Simmons.  I  was  not  listening  very  attentively.  Senator 
Foraker,  the  chairman  of  the  committee  asked  you  with  reference 
to  the  Panama  coastwise  trade,  and  you  said  it  was  a  new  republic 
and  had  no  coastwise  trade. 

Mr.  Foraker.  I  do  not  want  to  say  that  absolutely.  I  suppose  it 
did  not  have. 

Senator  Simmons.  It  had  no  coastwise  vessels;  it  also  had  no  vessels 
of  war  either. 

Mr.  Foraker.  No;  but  it  had  a  probability  of  needing  some  in  the 
near  future. 

Senator  Simmons.  Is  there  not  a  probability  of  developing  a  coast- 
wise commerce  in  years  to  come? 

Mr.  Foraker.  Yes,  sir;  I  suppose  there  is. 

Senator  Simmons.  Which  it  was  the  national  desire  to  safeguard 
and  to  protect,  and  is  not  that  emphasized  by  the  fact  that  the  two 
important  cities  of  that  country  were  located  one  at  the  west  eud  and 
the  other  at  the  east  end  of  the  canal,  and  if  the  development  that 
the  world  looks  for  from  the  construction  of  this  canal  shall  follow 
may  it  not  be  that  in  the  years  to  come  the  coastwise  traffic  of  Panama, 
especially  that  moving  between  the  cities  of  the  eastern  terminal 
and  the  western  terminal,  may  become  very  considerable  and  the 
right  to  pass  her  coastwise  vessels  through  that  canal  free  of  toll  be  a 
very  important  consideration  ? 

Mr.  Foraker.  Yes,  sir;  I  think  so.  I  think  all  that  is  true;  but 
let  me  add  that  the  very  reason  we  refused  to  give  her  exemption  for 
her  coastwise  vessels — if  it  was  a  question  that  we  considered  at  all; 
it  might  have  been,  but  I  have  no  recollection  about  it — that  we 
wanted  this  canal  to  be  as  near  self-sustaining  as  possible;  and  we 
wanted  to  collect  from  her  and  from  everybody  else  on  vessels  of 
commerce,  and  for  that  reason  we  were  ready  to  let  her  war  vessels 
go  through,  for  there  could  not  be  very  many  of  them,  but  not  the 
coastwise  vessels. 

Senator  Simmons.  If  at  the  same  time  we  wanted  to  get  that 
revenue  and  make  it  self-sustaining,  why  should  we  not  require  the 
interests  in  this  country — already  a  monopoly — engaged  in  our  coast- 
wise trade  to  contribute  something  for  that  ? 

Mr.  Foraker.  That  raises  a  question  of  policy,  and  you  and  I  are 
not  as  far  apart  on  that  as  we  are  on  the  quostion  of  power. 

The  Chairman.  The  examination  of  Senator  Foraker  is  now  com- 
pleted. Senator  Foraker,  the  committee  feels  very  much  indebted 
to  you  for  your  information  as  well  as  your  patience.  The  committee 
will  now  take  a  recess  until  2.30  p.  m. 

(Accordingly,  at  1.50  o'clock  p.  m.,  the  committee  took  a  recess 
until  2.30  o'clock  p.  m.) 
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Mr.   President,  Ladies  and  Gentlemen  of  the  Gradu- 
ating Class,   Ladies  and  Gentlemen  : 

I  congratulate  all  concerned  upon  the  wonderful  progress 
Bluffton  College  has  been  making.  President  Mosiman's 
report  is  most  interesting  and  encouraging. 

The  fact  that  you  are  in'  debt  is  not  unusual  with  educa- 
tional institutions,  especially  in  their  earlier  years. 

From  what  you  have  done,  and  what  I  see  evidenced  here 
today  I  am  sure  the  burdens  you  are  bearing  will  all  be  duly 
cared  for  and  that  the  institution  will  grow  until  it  is  far 
larger  than  its  most  sanguine  friends  now  realize. 

I  knew  something  of  what  you  were  doing  when  I  re- 
ceived Dr.  Mosiman's  invitation  to  be  here  today;  and 
I  have  come  to  show  my  appreciation  for  the  contribution 
you  are  making  by  the  intellectual  and  moral  development 
this  institution  is  accomplishing  to  the  good  citizenship  of 
the  United  States. 

Having  in  mind  the  duties  of  citizenship,  it  occurred  to 
me  that  I  might  with  propriety  speak  here  today  of  our 
form    of   government,   the   men   who    framed    it,    the    results 


they  sought  to  accomplish,  and  did  accomplish,  and  at  the 
same  time  point  out  some  of  the  menaces  of  the  times  to 
which  we  should  give  heed,  and  against  which  we  should 
make  a  common  defense. 

I  offer  this  word  of  explanation  for  the  nature  of  my 
remarks,  because  I  recognize  that  commencement  addresses 
are  not  generally  along  such  lines. 

Hoping  I  have  said  enough  to  explain  my  purpose,  I  hope 
the  thoughts  I  shall  express  will  not  prove  unacceptable. 

In  the  course  of  a  very  able  and  eloquent  baccalaureate 
address  delivered  by  President  Dabney  of  Cincinnati  Uni- 
versity a  few  days  ago,  he  said,  speaking  of  our  social 
organism  and  its  relations  to  our  governmental  institutions: 

"Think  of  the  patient  patriotism,  the  valor  and 
virtue,  the  labor  of  love,  of  all  the  innumerable  mil- 
lions which  have  gone  to  the  making  of  America! 
What  human  mind  has  been  the  designer  or  the 
architect  of  America?  What  law-giver,  historian, 
or  dramatist  conceived  the  character  and  planned 
the  achievements  of  the  pilgrims,  the  pioneers,  the 
soldiers,  and  other  builders  of  this  great  country? 
*  *  *  Who  directed  their  thoughts  in  making 
a  new  constitution  containing  principles  never 
dreamed  of  by  men  before?  What  power  taught  • 
the  legislators,  judges,  physicians,  soldiers,  and 
teachers,  who  have  guided  and  protected  this  Amer- 
ican people  down  to  this  day?  All  things  of  this 
order  plainly  come  from  above." 

Dr.  Dabney's  conclusion  that  all  our  great  blessings  come 
from  above  is  indeed  true.  He  might  have  shown  that  from 
the  beginning  God-fearing  men  have  controlled  the  destinies 
of  our  Nation — men  who  openly  sought  Divine  guidance. 
There  has  been  much  criticism  of  the  religious  opinions  of 
some  of  the  signers  of  our  Declaration  of  Independence, 
but  in  spite  of  all  that  may  be  truthfully  said  in  that  respect 
the  fact  remains  that  the  framers  of  that  immortal  document 
appeal   to   the   Supreme  Judge  of  the  World   for   the  recti- 
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tude  of  their  intentions,  .  and  declared  that  they  relied  on 
Divine  Protection,  when  they  pledged  to  each  other  their 
lives,  their  fortunes,  and  their  sacred  honor. 

Our  first  organic  law,  the  Ordinance  of  1787,  proclaimed 
a  like  recognition  of  Divine  authority  and  power  in  its  oft- 
quoted  declaration  that  religion,  morality  and  knowledge 
are  essential  to  good  government. 

Similar  acknowledgments  of  our  dependence  upon  the  Ruler 
of  the  Universe  for  success  in  government  are  found  in  the 
State  papers  of  our  Presidents  from  Washington  down  to 
Woodrow  Wilson.  In  these  great  governmental  instruments 
and  official  expressions  of  the  Presidents  is  found  indisput- 
able recognition  not  only  of  the  truth  announced  by  Dr. 
Dabney,  but  evidence  that  the  foundations  of  American 
institutions  were  imbedded  not  only  in  truth  and  right,  and 
equity  and  justice,  but  in  morality  and  religion.   ' 

It  is  easy  to  believe  that  in  no  small  degree  this  fact  has 
contributed  to  the  triumphant  success  our  government  has 
achieved.  The  thoughts  to  which  I  would  give  expression 
at  this  time  are,  however,  of  the  natural  and  practical  char- 
acter rather  than  of  the  supernatural  and  ideal  kind.  Speak- 
ing in  this  way,  the  Constitution  of  the  United  States  was 
adopted  long  before  any  of  us  were  born.  All  of  us  who 
are  native  Americans  have  been  familiar  with  it,  therefore, 
all  the  days  of  our  lives. 

The  form  and  character  of  government  it  provides  seem 
so  appropriate  that  it  is  well-nigh  impossible  for  us  to 
realize  that  its  authors  could  have  had  any  difficulty  in  fram- 
ing it.  Especially  so  when  we  recall  that  they  had  occasion 
to  study  organic  laws  very  carefully  in  connection  with  the 
Colonial  charters,  the  Revolutionary  movement,  the  Articles 
of  Confederation,  and  other  instruments  with  which  they 
were  familiar. 

All  this  was  good  preparatory  work.  Yet  the  conven- 
tion that  assembled  in  Philadelphia  in  May,  1787,  to  revise 
the  Articles  of  Confederation  found  themselves  confronted 
with  the  most  difficult  task.      The  first  trouble  was  that  they 
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knew  only  in  a  general  and  vague  sort  of  way  what  they 
wanted  to  do.  They  knew  they  had  achieved  their  inde- 
pendence and  that  they  had  found  it  possible  to  co-operate 
under  the  loose-jointed  authority  of  the  Constitutional  Con- 
gress while  under  the  stress  of  war,  and  that  they  had  bound 
themselves  together  in  a  perpetual  union  by  the  Articles  of 
Confederation,  under  the  imposing  name  of  the  United 
States  of  America.  They  also  knew  that  both  under  the 
Continental  Congress,  and  under  the  Articles  of  Confedera- 
tion there  had  been  disappointing  and  disastrous  experiences 
due  to  the  fact  that  the  National  Government  was  inade- 
quate, because  without  authority  to  efficiently  enforce  what 
powers  it  did  have. 

They  knew  that  under  neither  was  provided  any  executive 
head  for  the  Nation  or  any  general  judicial  system,  or  any 
right  to  levy  and  collect  national  imposts,  or  otherwise  pro- 
vide any  workable  system  of  general  revenues  for  the  Na- 
tional Treasury. 

They  knew  that  in  consequence,  the  States,  which  had 
retained  practically  complete  sovereignty,  some  of  them  large, 
and  some  of  them  small,  and  each  with  its  special  and  some- 
times conflicting  interests,  were  rapidly  and  palpably  drifting 
apart;  and  the  Federal  Government,  without  army,  without 
navy,  judiciary,  or  adequate  revenues  was  daily  growing 
weaker  and  more  helpless ;  that  national  credit  was  at  a  low 
ebb,  and  both  national  and  personal  or  individual  prosperity 
was  impossible;  that  all  kinds  of  business  was  languishing; 
that  everybody  was  poor,  and  daily  getting  worse  off;  that 
agriculture,  manufactures,  and  commerce  were  all  alike  pros- 
trated. 

They  saw  that  for  the  young  nation  that  had  emerged 
from  the  war  of  the  Revolution  with  so  much  prestige,  and 
had  taken  her  place  among  the  sister  nations  of  the  world, 
with  such  confidence,  and  with  such  brilliant  prospects  and 
expectations  for  the  future,  a  disastrous  and  humiliating 
failure  would  be  speedily  realized,  unless  a  better  and  more 


adequate  system  or  form  of  government  could  be  devised, 
adopted  and  put  into  operation. 

In  this  deplorable  situation,  and  to  escape  this  mortifying 
end  of  their  efforts  at  nation-building  the  convention  of  1787 
had  its  origin.  It  had  been  called  for  the  purpose  of  revis- 
ing the  Articles  of  Confederation  in  such  a  way  as  to  remedy 
the  defects  that  had  been  developed;  but  just  how  this  was 
to  be  done  was  not  yet  clearly  seen. 

There  were  among  the  members  of  this  convention  some 
inconspicuous  men,  and  some  of  only  mediocre  abilities, — but 
Washington  was  there !  Public  sentiment  had  literally  forced 
him  from  his  retirement  at  Mt.  Vernon.  He  had  reluctantly 
consented  to  come  once  more  to  the  rescue  of  his  country; 
in  this  instance  to  render  a  greater  service  even  than  that 
which  he  had  rendered  at  the  head  of  the  army ;  for  now 
he  was  not  only  to  contribute  his  great  name  and  great 
influence  to  the  work  of  preserving  what  had  been  conquered 
by  arms,  but  to  fashion  and  mould  a  government  that  was  to 
prove  his  greatest  monument.  Along  with  him  came  Frank- 
lin, Madison,  Hamilton,  Wilson,  Weyeth,  Mason,  the  Pink- 
neys,  Roger,  Sherman,  and  a  score  or  more  others  of  like 
ability  and  character — men  of  the  brightest  minds,  the  sound- 
est judgment,  the  most  patriotic  and  self-sacrificing  character, 
and  as  the  sequel  proved,  the  ablest  statesmen  of  their  time. 

They  conscientiously  entered  upon  their  work  of  revision, 
but  soon  found  that  they  could  best  serve  the  American 
people  by  substituting  for  it  an  entirely  new  organic  law, 
drawn  upon  different  lines  entirely.  After  months  of  labor, 
debate  and  discussion  they  brought  forth  the  Constitution 
of  the  United  States. 

Aside  from  slavery  and  other  distinct,  separate  and  con- 
flicting interests,  there  were  well-nigh  insurmountable  diffi- 
culties to  overcome ;  but  to  these  difficulties  are  to  be  attrib- 
uted some  of  the  most  admirable  features  of  their  work. 
To  bind  large  and  small  states  together  in  a  perpetual  union 
on  a  basis  that  was  fair  to  both  was  one  of  the  most  con- 
troverted of  the  problems  presented ;    but  it  was  finally  hap- 
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pily  solved  by  making  the  legislative  body  consist  of  two 
houses;  in  one  of  which  the  large  and  small  States  should 
have  equal  representation;  and  by  further  providing  what, 
until  that  time  there  was  absolutely  no  precedent  for  (al- 
though perhaps  partially  foreshadowed  in  the  Achaian 
League)  in  the  history  of  all  the  confederated  governments 
of  the  world. 

The  central  or  superior  and  controlling  government  of  all 
prior  confederacies  had  operated  only  upon  the  constituent 
states,  but  in  our  Constitution,  as  a  part  of  the  solution  of 
the  difficulty  arising  from  the  inequalities  of  the  States,  it 
was  provided  that  the  National  Government  should  be  the 
creation  of  the  people  themselves ;  and  that  as  such  it  should 
be  supreme  over  states  and  people  alike;  and  that  it  should 
deal  directly  in  all  governmental  relations  not  only  with 
the  States,  but  also  with  the  people  in  the  States,  for  their 
protection,  as  well  as  for  their  general  government.  Hence 
these  stately  words  of  the  preamble : 

"We,  the  people  of  the  United  States,  in  order 
to  form  a  more  perfect  union,  establish  justice, 
insure  domestic  tranquility,  provide  for  the  common 
defense,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  pos- 
terity, do  ordain  and  establish  this  Constitution  for 
the  United  States  of  America." 

It  was  this  declaration  that  stood  like  a  Rock  of  Gibraltar 
against  the  doctrine  of  secession. 

It  was  of  priceless  value  then.  It  is  still,  and  ever 
will  be,  of  priceless  value ;  for  it  was  by  virtue  of  that 
declaration  that  we  were  able  to  assert  successfully  in  argu- 
ment, and  on  the  field  of  battle  that  the  Union  of  American 
States  made  of  us  an  American  Nation,  which  no  State  or 
number  of  States  had,  or  ever  will  have,  a  right  to  destroy. 
But  without  stopping  to  specialize,  for  there  is  no  time  on 
this  occasion  for  that,  the  convention  provided  for  a  satis- 
factory form  of  dual  governments — State  and  National — 
each  with  appropriate  and  adequate  powers. 
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They  made  these  governments  representative  and  depart- 
mental with  a  system  of  checks  and  balances  that  made  each 
department  separate,  independent  and  co-ordinate.  In  clear, 
concise  language  they  defined  the  powers  of  each  and  the 
limitations   and    restrictions   of  each. 

The  President  was  given  all  executive  power,  and  in  ad- 
dition thereto  it  was  made  his  duty  and  his  privilege  to 
recommend  to  Congress  such  legislation  as  he  might  deem 
it  advisable  to  enact,  and  he  was  given  the  veto  power  as 
to  such  enactments  as  he  might  disapprove. 

The  Congress  was  given  all  legislative  power  and  the 
courts  were  invested  with  all  judicial  power.  Each  depart- 
ment was  confined  to  its  own  powers  and  duties  and  made 
independent  of  either  of  the  others. 

In  conformity  with  the  theory  that  the  people  were  the 
sovereign  power  their  work  was  submitted  to  them  for 
separate  ratifications  in  delegate  conventions  selected  by 
them  in  and  for  each  of  the  States.  Naturally  there  were 
differences  of  opinion,  and  as  a  result  there  was  thorough 
discussion  before  the  requisite  number  of  States  so  acting 
had  finally  approved. 

In  due  time,  however,  the  Government  was  organized, 
and,  with  George  Washington  as  our  first  President,  was 
put  into  operation.  At  the  end  of  one  hundred  years  the 
centennial  anniversary  of  the  promulgation  of  this  instru- 
ment was  celebrated  at  Philadelphia,  where  it  had  been 
framed. 

The  literature  of  that  occasion  shows  that  in  the  estima- 
tion of  not  only  our  own  countrymen,  but  also  in  the  esti- 
mation of  the  representatives  of  all  the  Nations  of  the  world, 
our  Government  had  been  a  triumphant  success.  There  was 
not  a  single  discordant  note  from  any  source,  and  there 
was  no  ground  for  one. 

No  people  had  ever  in  a  similar  period  so  multiplied  its 
population,  its  industries,  its  wealth,  its  power,  its  influence, 
or  been  so  blessed  with  intellectual  and  moral  growth  and 
development. 
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The  one  hundred  years  of  our  national  life  had  indeed 
been  one  hundred  years  of  uninterrupted  national  blessings. 

During  this  period  the  constitutional  powers  of  our  Gov- 
ernment had  been  developing  correspondingly.  Under  the 
doctrine  of  implied  powers  which  had  been  firmly  estab- 
lished by  our  Supreme  Court,  Chief  Justice  John  Marshall 
presiding,  it  had  been  found  that  our  fathers  had  conferred 
upon  our  National  Government  not  only  the  specific  powers 
in  mind  when  a  revision  of  the  Articles  of  Confederation 
was  ordered,  but  also  the  powers  necessary  to  enable  it  to 
preserve  our  national  life  against  the  doctrines  of  secession, 
disunion  and  rebellion;  and  all  the  powers  necessary  to 
protect  our  labor  and  our  industries  from  unjust  competi- 
tion, develop  our  resources,  diversify  our  pursuits,  regulate 
our  interstate  and  foreign  commerce,  discharge  all  our 
international  obligations,  and  do  everything  else  necessary 
to  make  us  independent  as  a  people,  and  to  promote  the 
public  welfare. 

Never,  at  any  time,  had  anybody  claimed  that  in  all  its 
provisions  the  Constitution  was  perfect.  Our  fathers  who 
framed  it  recognized  it  was  not,  and,  therefore,  made  pro- 
vision for  amendments,  and  in  the  first  century  fifteen  such 
changes  had  been  made ;  but  in  all  that  period  practically 
no  one  had  criticised,  much  less  advocated  any  change  in  the 
form  of  government  provided.  That  had  proven  satisfac- 
tory under  all  conditions  of  both  peace  and  war. 

The  sections  that  had  so  fiercely  contended  against  each 
other  had  become  reunited,  and  both  vied  with  each  other 
in  expressions  and  manifestations  of  devotion  to  this  work 
of  the  fathers. 

It  was  a  happy  occasion  that  augured  well  for  the  future. 

We  started  upon  the  second  century  of  our  existence  with 
renewed  confidence  in  our  institutions,  and  with  an  in- 
creased purpose  to  maintain  and  perpetuate  them.  Another 
quarter  of  a  century  has  passed.  Its  results  indicate  the 
same  character  of  possibilities  for  the  future  that  were 
realized  in  the  past. 
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We  have  had  both  war  and  peace  during  this  short  period. 
'We  have  acquired  and  learned  how  to  govern  outside  the 
Constitution,  but  consistently  with  the  principles  of  our 
Government,  far  distant  possessions  with  peoples  si  range 
and  dissimilar  to  us. 

We  have  successfully  established  and  carried  forward 
among  them  great  works  of  civilization,  education  and  as- 
similation. We  have,  during  this  quarter  of  a  century, 
under  the  same  governmental  power,  that  was  thought  by 
many  insufficient  to  authorize  the  construction  of  the  Na- 
tional Road,  acquired  the  canal  zone,  and  built  an  inter- 
oceanic  highway  at  such  stupendous  cost,  and  of  such  stu- 
pendous proportions,  and  with  such  capacity  for  the  accom- 
modation of  the  commerce  of  the  world,  as  to  excite  the 
admiration  of  all  mankind. 

Until  the  Civil  War  was  fought  and  won,  our  Govern- 
ment was  commonly  spoken  of  at  home,  as  well  as  abroad, 
as  a  mere  experiment  that  was  to  put  to  the  test  man's 
capacity  for  self-government.  Most  of  that  talk  stopped 
at  Appomattox ;  but  in  so  far  as  any  room  for  discussion 
on  that  point  remained  it  has  been  entirely  removed  by  the 
fact  that  we  have  reached  the  time  when  we  can  in  all 
truthfulness  say  that  the  fathers  who  established  our  insti- 
tutions fulfilled  to  the  letter  the  expressed  intentions  of  the 
signers  of  the  Declaration  of  Independence  when  they  said 
of  their  purpose  with  respect  to  the  thirteen  colonies  they 
represented : 

"That  as  free  and  independent  States  they  should 
have  full  power  to  levy  war,  conclude  peace,  con- 
tract alliances,  establish  commerce,  and  do  all  other 
acts  and  things  which  independent  States  may  of 
right  do." 

It  would  seem  that  the  minds  of  all  should  be  filled  with 
sentiments  of  thanksgiving  and  praise  for  the  unlimited, 
indescribable  blessings  now  within  our  power  to  enjoy.  If 
ever  there   was   a   land   in  which   happiness  and   a   spirit   of 
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devotion    to    established    institutions  should    be   universal    it 

is  here  in  this  great  country,  which  the  Lord  our  God  hath 

given  us.      But  it  is  not  entirely  so.  There  are  some  clouds 
on  the  horizon. 

SOME    CLOUDS    ON    THE    HORIZON. 

Socialism  and  Syndicalism  have  made  their  appearance 
and  have  enjoyed  a  phenomenal  growth  of  political  strength. 
Their  teachings  are  a  menace. 

Some  of  their  claims  are  plausible  and  captivating,  and 
some  good  men  have  been  drawn  into  their  ranks,  but  it 
remains  that  they  are  hostile  to  the  State,  the  church  and 
the  family,  and  practically  every  other  basic  principle  or  idea 
that  the  American  people  cherish. 

They  carry  in  their  processions  banners  bearing  such 
mottoes  as  "No  God  and  no  Master." 

They  not  only  declaim  against  property  rights,  but  seek 
by  violence  to  destroy  them. 

Vicious  and  un-American  as  are  their  ideas,  they  have 
been  supported  and  defended  and  encouraged  by  a  sensa- 
tional press.  Yellow  journals  and  cheap  magazines  have 
apparently  taken  delight  in  spreading  their  heresies  broad- 
cast. The  whole  country  has  been  flooded  with  them,  and 
wherever  they  have  gone  they  have  bred  unrest,  disquiet, 
and  dissatisfaction.  These  publications  have  been  filled 
with  complaints,  grumblings,  criticisms  and  assaults  upon 
practically  everything  that  is.  All  governmental,  social, 
economic,  industrial,  business  and  political  conditions  have 
received  their  hostile  attention. 

Neither  our  institutions  nor  the  men  who  framed  them 
have  been  spared.  The  dead  as  well  as  the  living  have  been 
assailed.  It  has  been  charged  that  the  fathers  who  gave  us 
birth  were  a  lot  of  aristocrats  who  selfishly  represented  the 
special  interests  of  their  time;  and  that  they  intentionally 
made  a  government  for  the  classes  instead  of  for  the  masses. 

In  the  name  of  progress  they  have  denounced  representa- 
tive government  as  a  failure,  and  have  asked  us  to  go  back- 
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ward  through  the  centuries  to  the  pure  democracies  of 
antiquity,  which,  although  called  into  existence  under  far 
more  favorable  circumstances,  were  abandoned  as  flat  failures 
long  before  our  existence  began. 

Instead  of  legislators  chosen  for  their  intelligence,  their 
probity  and  their  qualifications  to  legislate  for  us  in  ac- 
cordance with  parliamentary  usage,  and  under  the  obliga- 
tions of  an  official  oath,  the  whole  body  politic  is  to  partici- 
pate in  the  enactment  of  the  most  complicated  as  well  3s 
the  simplest  character  of  legislation. 

Instead  of  an  independent  judiciary,  the  real  sheet  anchor 
of  our  national  safety,  not  only  the  decisions,  but  the  tenure 
of  office  itself,  of  our  judges,  are  to  be  subjected  to  a  review 
by  the  whole  body  politic,  acting  under  no  official  responsi- 
bility, but  simply  in  a  collective  and  political  capacity. 

These  startling  innovations  are  brought  forward  in  the 
name  of  humanity,  and  as  a  part  of  an  alleged  moral  uplift, 
and  so  strenuous  are  their  champions  that  all  who  challenge 
their  wisdom  are  characterized  as  reactionaries,  who  should 
be  driven  out  of  public  life  if  holding  any  kind  of  official 
position,  and  be  kept  out  of  public  life,  if  not  already  there. 

A  stranger  unfamiliar  with  the  facts  might  well  conclude 
from  what  has  been  happening  in  these  respects  that  instead 
of  the  freest,  happiest,  most  prosperous  people  on  earth  we, 
are  the  most  oppressed,  restricted,  unhappy  and  unfortunate. 

But  not  alone  our  government,  and  those  who  have  ad- 
ministered it,  have  been  subjected  to  this  fusilade  of  criti- 
cism and  opposition,  but  also  because  of  the  shortcomings 
and  wrongdoings  of  a  few,  the  fiercest  possible  war  has 
been  waged  against  almost  every  kind  of  business  and  every 
sort  of  property  and  property  holder. 

WAR    ON    BUSINESS. 

All  who  own  anything  of  value  have  been  opprobiously 
classed  as  capitalistic  criminals  and  as  such  designated  as 
the  enemies  of  society. 
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This  is  particularly  true  as  to  all  who  have  been  in  any 
special  degree  successful. 

Men  who  have  risked  fortunes  to  build  up  industries,  and 
employ  labor,  and  bring  forth  useful  and  necessary  products 
have  been  indiscriminately  denounced  as  undesirable  citizens, 
guilty  of  offenses  against  the  public  welfare. 

For  every  ill,  real  or  imaginary,  legislation,  state  or 
national,  and  generally  both,  has  been  invoked  until  we  have 
reached  the  point  where  there  is  some  drastic  statutory 
restriction,  supervision  or  regulation  for  almost  every  con- 
ceivable business  transaction,  both  ordinary  and  extraordi- 
nary; and  not  only  have  innumerable  laws  of  this  character 
been  enacted,  but  commissions,  boards  and  other  official 
agents  of  government  have  been  created  and  appointed  to 
detect  violations,  and  prosecute  violators  until  we  have, 
under  both  State  and  National  Governments  respectively 
veritable  swarms  of  sleuths  and  detectives  and  others  whose 
chief  duty  it  is  to  pursue,  harry  and  annoy  business  and 
business   interests. 

To  such  a  state  has  this  been  carried  that  men  hesitate 
to  extensively  engage  in  even  the  most  legitimate  business, 
and  when  they  do  so  engage  they  fairly  dread  the  conse- 
quences to  which  they  may  be  subjected  if  happily  they 
should  be  successful. 

The  baneful  effects  of  this  situation  are  every  day  more 
and  more  manifest.  With  the  evils  of  a  low  tariff  added 
there  is  a  general  business  depression  that  has  restricted  and 
retarded  investment  and  development,  and  turned  hundreds 
of  thousands  from  employment  into  idleness.  These  con- 
ditions and  results  are  not  merely  psychological,  but  real  and 
well-nigh  insufferable.  Something  more  than  a  homeo- 
pathic dose  of  Christian  Science  will  be  found  necessary  to 
work  a  remedy.  It  will  require  a  good  round  allopathic 
dose  of  sound  common  sense  and  old-fashioned  patriotism 
and   statesmanship. 
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POLITICAL  ORGANIZATIONS. 

This  hostile  movement  has  been  directed  especially  against 
political  organizations. 

According  to  the  most  authoritative  publicists  political 
parties  are  necessary  agencies  in  the  administration  of  a 
free,  popular  government  like  ours. 

These  party  organizations  have  been  patterned  after  our 
governmental  institutions,  in  the  sense  that  they  have  acted 
from   the   beginning   through    delegated    representatives. 

The  most  worthy  and  best  qualified  for  the  discharge  of 
such  duties  have  been  from  time  to  time  chosen  to  represent 
their  respective  parties  in  conventions,  where  nominations 
are  made  and  platforms  are  adopted. 

These  representatives  have  sought  the  success  of  their 
respective  parties,  and  in  that  sense  have  been  prompted  by 
the  highest  possible  incentives  to  promulgate  acceptable 
political  principles,  and  to  nominate  the  worthiest  and  best 
qualified  men  to  represent  those  principles  as  candidates  for 
office. 

In  furtherance  of  this  idea  political  parties  have  adopted 
names  and  party  emblems,  which  we  have  printed  on  the 
tickets  they  ask  their  followers  to  vote  at  the  elections. 

In  accordance  with  these  ideas  all  the  greatest  men  of  our 
country  have  been  chosen  to  the  public  service.  Abraham 
Lincoln,  General  Grant,  and  William  McKinley  were  chosen 
in  that  way.  Grover  Cleveland  and  Woodrow  Wilson 
reached  the  Presidency  by  this  method. 

All  the  great  men  who  have  represented  our  State  in  the 
national  public  service,  no  matter  to  which  party  they  be- 
longed, were  chosen  for  such  service  in  this  old-fashioned 
way. 

Now  and  then  some  mistakes  have  been  made,  but  they 
were  unintentional,  and  never  serious.  The  general  rule 
has  been  the  very  opposite. 

The  general  purpose  in  the  very  nature  of  things  was  to 
secure  at  all  times  the  very  best  possible  results  that  could 
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be  secured  by  the  adoption  of  acceptable  principles  and  by 
the  choice  of  acceptable  official  representatives. 

It  was  under  this  system  that  all  our  great  progress  was 
made;  that  all  our  great  achievements  were  wrought;  that 
all  our  great  honors  were  won ;  that  all  our  wonderful  and 
unprecedented  prosperity  was  secured. 

It  was  of  the  Government  created  by  the  adoption  of  the 
Constitution  and  so  conducted  and  administered  that  Lincoln 
spoke,  when  he  said  at  Gettysburg,  that  "Government  of  the 
people,  for  the  people,  and  by  the  people,  should  not  perish 
from  the  earth." 

But  according  to  these  self-styled  Progressives  we  must 
now  turn  our  backs  upon  all  these  precedents. 

They  would  have  an  utter  disintegration,  if  that  be  pos- 
sible, of  all  political  party  organization. 

Conventions  composed  of  chosen  delegates  to  nominate 
candidates  and  adopt  platforms  must  be  discontinued ;  and 
here  in  Ohio,  by  statutory  provision,  they  are  now  absolutely 
prohibited.  They  urge  that  party  emblems  shall  no  longer 
be  used;  in  so  far  as  it  may  be  possible  the  average  votei 
shall  be  given  no  intelligence  whatever  by  anything  printed 
on  his  ticket,  either  in  the  way  of  a  party  name,  or  the  use 
of  a  party  emblem,  by  which  he  can  learn  of  the  past  affilia- 
tions and  the  political  beliefs  of  the  respective  candidates 
to  be  voted  for. 

Just  now  we  are  having  an  instructive  object  lesson. 
Among  the  very  first  fruits  of  this  new  order  of  things  is 
the  primary  law  under  which  on  the  eleventh  day  of  next 
August  nominations  are  to  be  made  for  United  States  Sen- 
ator, Governor,  and  other  State  officials. 

No  convention  can  be  held,  no  platform  of  principles  can 
be  promulgated ;  nor  can  anyone  be  a  candidate  for  such 
nomination  until  a  prescribed  number  of  his  political  asso- 
ciates shall  have  signed  what  are  called  "nomination  peti- 
tions" requesting  him  to  become  a  candidate. 

For  weeks  and  months  we  have  seen  the  petition  peddler 
traveling    up   and    down    the   highways    and   byways    of   the 
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State  securing  signatures  for  this,  that,  or  the  other  man, 
who  has  had  an  ambition  to  serve  his  fellowmen  in  some 
kind  of  public  capacity. 

It  is  safe  to  say  that  by  this  first  experience  with  this  law 
it  has  become  so  obnoxious  and  consequently  so  unpopular 
that  at  the  very  first  opportunity  it  will  be  stricken  from  our 
statute  books  in  discredit  and  disgrace.  Thus  will  perish 
the  first-born. 

SOME   INCONSISTENCIES. 

These  self-constituted  saviors  of  society  are  guilty  of  some 
striking  inconsistencies  and  some  palpable  violations  of  both 
law  and  the  spirit  of  law.  They  proclaim  on  the  one  hand 
implicit  faith  in  the  capacity  of  the  people  as  a  whole  to 
enact  the  most  difficult  legislation,  but  at  the  same  time  tell 
us  they  are  unfit  to  choose  their  own  officials — even  tax 
assessors,  school  directors,  and  road  supervisors — and  that 
we  must,  therefore,  adopt  the  Short  Ballot,  which  means  that 
we  may  be  allowed  to  elect  one,  who  will  appoint  all  the 
others.  Thus  substituting  an  official  ruler  for  the  un- 
crowned boss  of  the  old  regime. 

One  day  all  power  must  be  diffused — scattered  among  the 
people.  The  next  day  it  must  be  concentrated  in  the  execu- 
tive— there  shall  be  no  bosses — there  shall  be  only  one  boss, 
and  he  shall  be  a  boss  not  alone  as  to  appointments  to 
office,  but  as  to  legislation  itself. 

The  President  must  be  allowed  to  dictate  to  the  Congress, 
and  the  Governor  to  the  Legislature. 

The  separate  departments  of  Government  must  no  longer 
be  independent  and  co-ordinate,  but  the  very  opposite. 

It  is  not  what  the  representatives  of  the  people  elected  for 
the  purpose  of  legislating  for  them  may  think,  and  prefer 
to  do  as  to  a  great  subject  like  the  Panama  Canal,  but  what 
does  the  President  think  and  what  does  he  desire? 

His  will  is  not  only  dominant,  but  means  absolute  control." 

Neither  the  King  of  England  nor  the  Emperor  of  Ger- 
many would   attempt   such   arbitrary   dictation   as    for   some 
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years  now  has  been  witnessed  at  Washington,  and  is  coming 
to  be  an  all-too-common  practice  in  the  different  States 
throughout  the  country. 

Good  intentions,  of  course,  prompt  all  these  practices; 
but  they  are  none  the  less  in  direct  violation  of  the  spirit 
of  our  institutions,  and  nine  times  out  of  ten  they  are  at- 
tended with  evil  results. 

These  agitators  and  reformers  declaim  against  the  inequal- 
ities of  our  tax  system,  but  seek  to  substitute  therefor  the 
Single-Tax  system  of  Henry  George,  under  which  they  would 
exempt  from  taxation  all  kinds  of  property  except  real 
estate,  on  which  they  propose  to  place  all  the  burdens  of 
government. 

They  profess  deep  concern  lest  our  honor  as  a  people  may 
suffer  in  the  opinion  of  foreign  countries  if  we  do  not  give 
them  even  greater  rights  and  privileges  with  respect  to  the 
use  of  our  canal  than  we  give  to  ourselves ;  but  at  the  same 
time  seek  to  destroy  the  value  of  billions  of  -dollars  of  rail- 
road securities,  purchased  in  good  faith  by  the  people  of 
other  countries,  and  now  held  abroad,  not  only  as  private 
but  as  trust  investments,  by  denying  the  roads  revenues 
sufficient  to  maintain  their  properties  and  meet  their  ex- 
penses and  other  obligations,  because  perchance  years  ago 
we  may  have  allowed  larger  issues  than  we  should,  although 
the  facts  are  that  this  fault  is  all  our  own  and  that  our  roads 
are  capitalized  far  below  those  of  most  other  countries; 
that,  in  addition,  they  are  not  only  the  best  equipped,  and 
the  most  efficiently  operated,  but  their  charges  for  like  serv- 
ice average  less  than  one-half  those  of  any  other  country 
with  which  we  may  be  fairly  compared. 

What  we  might  be  permitted  to  do  with  respect  to  secur- 
ities held  at  home  is  one  thing;    what  we  should  be  allowed 
to  do  with  respect  to  securities  held  abroad  by  innocent  pur- 
chasers is  another  thing. 

The  one  may  not  seriously  involve  our  national  honor, 
but  the  other  unquestionably  does.  The  railroads  have 
grievously  sinned  and  grievously  have  they  answered  for  it, 
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but  it  seems  inconsistent  to  send  men  to  the  penitentiary  for 
restraining-  competition  in  other  lines  of  business,  and  at 
the  same  time  absolutely  prohibit  competition  in  this  greatest 
business  of  all,  by  providing  that  the  prices  of  transporta- 
tion must  be  fixed,  not  as  they  should  be  by  the  natural  laws 
of  trade,  efficiently  supervised  and  regulated  by  the  govern- 
ment, as  in  all  other  instances,  but  by  a  commission  sitting 
in  Washington  that  delays  for  more  than  two  years  reaching 
a  conclusion  as  to  whether  they  will  allow  an  increase  or 
order  a  decrease  in  rates,  until  the  inevitable  result  of  threat- 
ened bankruptcy  has  been  reached,  and  trains  by  the  hun- 
dreds have  been  discontinued  and  men  by  the  tens  of  thou- 
sands have  been  discharged.  So,  too,  it  seems  like  only 
another  "business  killer,"  as  it  has  been  termed,  to  pass 
another  measure,  with  almost  every  business  organization 
in  the  country  protesting  against  it,  providing  for  the  ap- 
pointment of  an  Industrial  or  Trades  Commission,  to  regu- 
late, as  the  railroads  have  been  regulated,  and  with  like 
results  the  general  industrial  business  of  the  country.  It 
would  seem  we  have  been  already  carried  too  far  in  this 
direction. 

MINORITY    RULE. 

Another  bad  result  of  the  changes  that  have  been  made 
in  our  methods  of  government  is  minority  rule. 

When  you  strike  down  party  organization  and  eliminate 
partisan  interest,  you  may  accomplish  some  good  purposes, 
but  you  minimize  interest  in  public  questions  and  public 
affairs. 

Men  will  become  interested  in  their  fellowmen  as  can- 
didates or  representatives  of  their  beliefs  and  interests,  and 
when  they  have  confidence  in  them  they  will  rely  upon  them 
with  respect  to  the  discussion  of  public  questions.  When  you 
eliminate  the  human  factor  and  undertake  to  compel  the 
great  body  politic  to  study  legislative  measures  you  approach^ 
the  impossible. 

The  only  thing  that  you  can  be  sure  of  is  minority  rule. 

17 


Men  do  not  like  to  vote  blindly  and  unintelligently,  and, 
therefore,  unable  to  read,  study  and  master  important,  but 
involved  and  complicated  legislative  propositions,  they  refuse 
to  vote  at  all. 

Experience  has  taught  us  that  the  same  result  follows  as 
to  the  choice  of  men  for  public  place  when  you  eliminate 
party  spirit  and  party  sponsorship. 

We  have  had  some  striking  experiences  confirming  all 
this.  When  a  few  years  ago  it  was  decided  at  the  ballot 
box  that  we  should  have  another  constitutional  convention, 
that  decision  was  made  for  us  by  a  relatively  small  minority 
of  the  qualified  electors  of  the  State. 

The  majority  of  the  convention  were  chosen  by  an  average 
vote  of  less  than  thirty  per  cent,  of  the  electors  of  Ohio. 

The  amendments  to  our  Constitution  which  they  framed 
and  submitted  were  adopted  by  less  than  thirty  per  cent,  of 
all  the  electors. 

The  cities  of  Ohio  that  have  held  elections  under  the  pro- 
visions of  the  amended  Constitution  to  determine  whether 
or  not  they  would  frame  and  adopt  new  charters,  under 
which  they  could  have  home-rule  government,  have  declared 
in  favor  of  such  new  charters  by  less  than  one-third  of  their 
electors,  and  the  new  charters  framed  and  adopted  in  the 
cities  that  have  adopted  them,  have  been  adopted  by  the  same 
kind  of  a  minority  vote. 

There  are  today  judges  on  the  bench  of  our  Supreme 
Court  who  were  chosen  by  a  vote  not  exceeding  twenty-five 
per  cent,  of  the  qualified  electors  of  the  States. 

I  do  not  say  this  in  disparagement  of  the  judges  to  whom 
I  refer,  but  only  to  confirm  the  fact  that,  as  a  result  of  these 
new  methods  that  have  been  forced  upon  us  by  a  vigilant 
and  alert  minority,  while  the  great  majority  of  electors  were 
neglecting  their  duties  of  citizenship,  we  are  having,  as 
naturally  might  be  expected,  minority  rule,  as  to  the  most 
vitally  important  matters,  as  well  as  in  regard  to  unimportant 
questions,  which  is  contrary  to  the  spirit  of  American  insti- 
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tutions,  and  calculated  to  bring  results  that  will  grow  more 
and  more  unsatisfactory  as  time  passes. 


THE    REMEDY. 


Considering  now  the  remedy,  one  of  the  first  difficulties 
to  be  encountered  is  the  fact  that  this  program  has  been  pos- 
sible because  it  has  apparently  been  popular;  in  consequence 
every  man  who  gets  into  public  life  seeks  to  distinguish 
himself  by  making  matters  worse  instead  of  better,  and  too 
many  men  who  are  candidates  for  popular  favor  seek  it  by 
promising  to  make  a  bad  matter  worse.  The  people  are  the 
sufferers.      They  have  the  first  and  best  right  to  speak. 

A  good  starting  point  is  with  the  President  himself.  Let 
him  confine  himself  to  his  executive  duties,  those  prescribed 
by  the  Constitution  of  the  United  States. 

Our  fathers  did  not  intend,  and  their  children  will  not 
permit  any  man  to  become  a  Ruler  of  the  American  people. 
It  was  to  escape  Rulers  that  our  forefathers  fled  to  this 
country. 

Speaking  on  this  point  at  Mansfield  on  the  twelfth  of 
February  last,  and  referring  to  the  announcement  then  only 
very  recently  made,  that  the  President  would  ask  Congress 
to  enact  a  repeal  of  the  Panama  Canal  law  exempting  from 
the  payment  of  tolls  American  vessels  engaged  in  the  coast- 
wise trade,  I  said : 

"If  the  Representatives  of  the  people  are  al- 
lowed to  act  upon  their  own  judgment,  and  are 
not  overslaughed  by  executive  influence  their  action 
will  be  accepted  without  complaint;  but  if,  on  the 
contrary,  they  be  driven  to  deny  our  control  of 
the  canal  to  the  extent  involved  in  the  question 
now  raised  an  injury  will  result  that  it  would  be 
hard  to  overestimate,  and  permanent  acquiescence 
need  not  be  expected." 

What  I  then  feared  has  come  to  pass.  As  it  was  with 
the  tariff  and  with  the  currency  bill,  the  President  has  ruled 
Congress  with  an  iron  hand. 
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There  has  been  no  such  thing  in  connection  with  any  of 
this  important  legislation  as  Departmental  independence  and 
freedom  of  action,  such  as  our  fathers,  who  framed  our 
Government,  intended  there  should  be. 

I  little  thought,  when  I  uttered  those  words,  that  before 
the  bill,  which  it  could  be  foreseen  might  be  forced  through 
Congress  by  presidential  influence,  could  be  signed  by  the 
President,  the  leading  democratic  newspaper  in  Ohio,  the 
Cincinnati  Enquirer,  would  publish  in  its  editorial  columns, 
as  it  did  Monday,  an  editorial  from  which  I  quote  as  follows : 

"The  American  people  do  not  agree  with  Presi- 
dent Wilson  that  the  treaty  be  construed  against 
this  Republic."     *      *     * 

"The  Enquirer  proposes  to  stand  by  the  rights 
of  the  United  States  and  the  interests  of  its  people, 
and  to  oppose  those  who  would  subordinate  the 
Republic's  rights  to  foreign  demands,  or  who  would 
vote  down  free  commerce  between  the  states 
through  the  canal,  that  foreign  and  domestic  trans- 
portation monopolies  may  profit."     *     *     * 

"The  men  in  Congress  who  have  voted  as 
Britain  desired,  as  the  President  requested,  as  the 
foreign  shipping  interests  wished,  as  the  transcon- 
tinental lines  of  Mexico,  of  Canada,  and  of  the 
United  States  hoped  for — these  must  look  to  their 
allies  for  support,  for  they  will  not,  and  they  should 
not,  be  re-elected  by  the  voters  of  the  United 
States  to  misrepresent  them  again."     *      *     * 

"This  is  not  a  partisan  issue.  The  three  great 
parties  agreed  upon  this  in  1912.  It  is  a  national 
issue,  in  which  Democrats,  Republicans  and  Pro- 
gressives will  unite  in  favor  of  the  rights  of  the 
Republic  and  the  interests  of  its  people." 

What  I  predicted  in  February  has  become  history  in  June. 
The  repeal  demanded  by  the  President  in  "ungrudging 
measure"  has,  after  a  hard,  long-fought  battle,  through  his 
insistence,  influence  and  duress,  been  passed  by  both  Houses. 
It  has  been  signed  by  him  and  has  become  a  law;  but  only 
for  the  time  being.      The  war  for  its  repeal  is  already  com- 
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menced.  It  has  been  inaugurated  within  the  President's 
own  party. 

From  all  over  the  United  States  there  will  go  up  a  pro- 
test that  will  be  heard  in  Washington,  and  heard  in  Eng- 
land, and  heard  all  over  the  world,  against  the  injustice, 
not  to  use  a  harsher  term,  to  the  American  people  involved 
in  what  has  been  done. 

This  war  will  not  easily  stop.  It  probably  will  go  on 
until  this  injustice  has  been  undone.  It  will,  at  any  rate, 
continue  long  enough  and  be  fierce  enough  to  condemn  the 
infringement  by  the  President  upon  the  powers  and  rights  and 
privileges  of  the  Legislative  Department  of  the  Government. 

No  matter  what  thoughts  he  may  have  had;  no  matter 
what  high  moral  purposes  he  may  have  entertained ;  it  was 
his  business  to  be  content  with  the  ordinary  official  com- 
munication of  his  views  to  Congress,  coupled  with  appropri- 
ate recommendations.  There  his  duty  ended,  and  the  mem- 
bers of  Congress  should  have  felt  free  to  debate  and  discuss 
and  then  vote  according  to  their  own  judgment.  For  proof 
that  they  did  not  do  this,  one  has  only  to  read  the  speeches 
that  were  made.  These  show  clearly  and  conclusively  that 
except  for  the  President's  domination  no  such  legislation 
would  ever  have  been  enacted. 

What  has  been  done  should  never  have  happened,  and 
will  not  happen  again  if  the  people  assert  themselves  with 
respect  to  this  matter  as  they  should,  and  as  I  predict  they 
will. 

Let  them  make  it  known  that  they  still  believe  in  George 
Washington,  Alexander  Hamilton,  James  Madison,  Benja- 
min Franklin,  and  their  illustrious  associates,  and  in  the 
fundamental  principles  of  the  Constitution  of  the  United 
States.  That  this  great  organic  law  is  binding  upon  all  and 
that  punishment  will  follow  all  violations  of  both  letter  and 
spirit. 

Let  them  make  it  known  that  while  they  want  to  move 
forward  on  safe  and  sane  lines  in  the  solution  of  all  the  new 
problems  that  may  arise,  yet  they  have  had  enough  of  dis- 
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regard  of  fundamental  law,  and  more  than  enough  of  wild, 
reckless  experimenting  at  their  expense. 

Let  them  make  it  understood  that  they  now  want  a  rest 
from  such  folly,  and  that  at  whatever  cost  it  may  be,  they 
will  have  it. 

The  end  will  then  quickly  come,  for  all  know  that  the 
people  are  sovereign,  and  that  they  can  rule  when  they  will, 
and  that  while  they  may  patiently  endure  bad  government 
for  a  time  they  will  sooner  or  later  put  an  end  to  it. 

This  is  not  only  clearly  within  their  right,  but  clearly 
within  their  duty,  for  we  stand  charged  as  citizens  of  this 
country  with  duties  we  can  not  evade  if  we  would,  which  we 
must  discharge  if  we  would  preserve  and  perpetuate  our 
institutions  for  the  benefit  of  those  who  are  coming  after  us. 

Our  fathers  were  wise  men.  They  were  God-fearing 
men.  They  were  great  statesmen.  They  were  familiar, 
from  careful  study,  with  all  the  different  forms  of  govern- 
ment prior  to  their  time.  They  were  self-sacrificing,  patri- 
otic men,  who,  in  framing  the  Constitution,  undertook  a 
great  work,  not  only  for  their  day  and  generation,  but  for 
ours  also.  They  had  no  selfish  interests  to  subserve.  The 
charge  that  they  had  is  a  gross  libel.  They  were  seeking 
to  make  secure  the  blessings  of  independence,  of'  civil  and 
religious  liberty,  to  make  a  real,  ever-present  blessing  to 
every  American  citizen  of  the  rights,  privileges  and  pre- 
rogatives guaranteed  by  all  the  great  instruments  of  govern- 
ment from  Magna  Charta  to  their  time.  They  wrought  even 
better  than  they  knew. 

Under  their  work  we  have  flourished  as  no  other  people 
ever  did  flourish.  Let  us  continue  to  revere  their  great 
names  and  make  haste  slowly  in  changing  what  they  did 
for  us. 
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For  United  States  Senator 


JOSEPH  B.  FORARER 


HIS  PUBLIC  CAREER 


Born  on  a  farm  July  5th,  1846.  When  sixteen  years 
of  age,  July  14th,  1862,  he  enlisted  as  a  private  —  Go.  A, 
89th  0.  V.  I.,  and  was  mustered  out  June  14th,  1865,  with 
rank  of  Gaptain.  He  graduated  from  Gornell  University 
in  1869,  and  in  April,  1879,  was  elected  Judge.  He  was 
elected  Governor  in  1885,  and  re-elected  in  1887.  He  was 
chairman  of  the  Republican  State  Conventions  in  1886,  1890, 
1896  and  1900.  He  was  delegate-at-large  from  Ohio  to 
the  National  Republican  Conventions  in  1884,  1888*  1892, 
1896,  1900  and  1904,  and  chairman  of  the  Ohio  delegation 
in  1884  and  1888,  and  of  the  Gommittee  on  Resolutions  in 
1892  and  1896. 

He  presented  the  name  of  John  Sherman  to  the  Na- 
tional Republican  Conventions  for  President  in  1884  and 
1888,  and  the  name  of  William  McKinley,  for  President,  in 
1896  and  1900.  He  was  elected  United  States  Senator  in 
1896,  and  re-elected  January  15,  1902. 

He  was  the  author  of  the  Resolutions  authorizing  inter- 
vention in  Guba,  in  1898,  and  of  the  Act  providing  Givil 
Government  for  Porto  Rico,  in  1900.  While  a  member  of 
the  Senate  he  was  consulted  by  all,  and  his  opinion  was 
accepted  as  authority  on  all  Constitutional  and  International 
questions. 

He  is  for  Americans;  protection  to  AMERIGAN  IN- 
DUSTRIES and  AMERIGAN  LABOR  —  not  high  protec- 
tion, nor  low  protection  —  but  enough  protection  to  make  it 
safe  to  invest  the  capital  necessary  to  revive  our  languishing 
industries  -and   call   back   to   employment   on   full   time   and 


full  wages,  the  hundreds  of  thousands  of  idle,  and  partly 
idle  workmen,  who,  without  fault  on  their  part,  are  suffering 
victims  of  the  present  low  tariff  law. 

Joseph   B.  Foraker   is   a   representative   American,  and 

has  always  believed  in  and  maintained  those  principles  and 

that  patriotism  upon  which  our  Government  is  founded,  and 

the    principles    of    the    Republican    party    under    which  our 

nation  has  advanced  more  than  any  other  country  in  the 
world. 

His  ability  is  recognized  by  all.  He  has  no  superior, 
and,  but  few,  if  any  equals  among  the  leaders  of  today. 
He  alone  remains  of  the  coterie  of  great  statesmen  from  Ohio, 
among  whom  were:  James  A.  Garfield,  William  McKinley, 
Benjamin  F.  Wade,   John  Sherman  and    Marcus  A.  Hanna. 

The  employer  and  employee,  alike,  have  confidence  in 
his  judgment.  His  honesty  and  integrity  have  never  been 
questioned. 

He  is  not  the  candidate  of  any  man  or  clique  of  men; 
while  loyal  to  his  friends,  he  has  ever  been  fearless,  refus- 
ing to  be  bossed  or  dictated  to;  he  has  always  stood  for 
what  he  believed  for  the  best  interest  of  all  the  people. 

What  the  Republican  party  needs,  is  a  man  of 
Joseph  B.  Foraker's  ability,  who  is  well  posted  on  both  State 
and  National  matters.  A  leader  who  can  lead,  who  is  able 
and  not  afraid  to  discuss  the  questions  of  the  day  as  they 
arise.  A  man  who  can  and  will  meet  Gox,  Hogan,  Bryan 
or  Wilson,  or  any  other  man  on  the  stump  whom  the  Dem- 
ocratic party  may  select,  and  win  a  rousing  victory  for  the 
Republican  party. 

Business  interests  and  labor  alike,  demand  that  Joseph 
B.  Foraker  be  returned  to  the  Senate  to  aid  in  bringing 
back  prosperity,  and  placing  Ohio  again  on  the  map. 


The  following  Editorial  from  the  TOLEDO  TIMES 
(Independent)  of  July  25,  1914,  shows  the  character 
of  speeches  Senator  Foraker  is  making  in  this  campaign: 

THE   CANDOR  OF  FORAKER  1 

It  must  be  apparent  to  every  well-informed  observer  of  political 
conditions  in  Ohio  that  Joseph  B.  Foraker  is  the  only  candidate  for 
high  office  in  this  State  who  is  frankly  and  consistently  defending 
the  fundamental  principles  of  American  government.  He  may  not 
be  the  only  one  who  in  his  heart  believes  in  those  principles.  Others 
may  have  a  true  conception  of  them  and  secretly  lament  that  ill- 
advised  legislation  has  to  a  large  extent  undermined  them  in  the! 
false  name  of  reform.  But  they  are  not  publicly  professing  their 
faith  nor  their  regret.  They  are  floating  with  the  tide,  neither  re- 
buking nor  paying  any  tribute  to  the  statesmanship  which  they  well 
know  established  our  institutions  on  the  bedrock  of  the  constitution 
and  the  firm  foundation  of  representative  government. 

Alone  among  the  candidates,  senatorial,  gubernatorial  or  of  any 
other  brand,  former  Senator  Foraker  is  outspokenly  standing  for  the] 
essential  principles  of  true  democracy  and  republicanism.  In  order  to 
concede  this  fact  it  is  not  necessary  for  one  to  agree  with  all  or 
many  of  Foraker's  political  views.  It  is  not  necessary  to  be  a  pro-: 
tectionist,  as  he  is;  it  is  not  necessary  to  coincide  with  his  opinions 
relative  to  the  tariff  question,  the  civil  service,  the  Panama  canal, 
the  Columbian  treaty,  the  trust  problem,  nor  any  of  the  host  of  issues 
peculiar  to  these  times  and  involving  only  details  of  our  national 
policy.  It  is  only  necessary,  in  order  to  arrive  at  a  just  estimate  of 
his  present  public  attitude,  to  view  him  as  an  advocate  of  funda- 
mental Americanism. 

In  that  he  stands  apart  from  all  the  other  candidates,  in  ex-j 
pression  if  not  in  conviction.  In  that  he  will  succeed  or  fail,  and 
therefore  success  or  failure  in  his  case  will  be  of  far  greater  sig- 
nificance than  in  the  case  of  any  other  candidate.  His  candor  must 
excite  admiration,  for  it  is  exceedingly  rare  among  public  men  in 
these  days,  and  all  the  more  refreshing  because  exhibited  in  behalf' 
of  principles  eternally  right. 


Patriotism   Is  Aflame 
At  Music  Hall  Meeting 

Red    Blood   of    Thousands    Is    Stirred    by   the    Ringing 
Speeches  of  Notable  Men  at  Big  Citi- 
zens' Demonstration 


FORAKER  SENDS  NOTE 

FULL  OF  AMERICANISM 


President  Wires  Message  to  Cincinnatians— Puchta,  Pro- 

basco,  Harmon,  Dixon,  Philipson  and  Others 

Arouse  Audience  to  High  Pitch 

[Commercial  Tribune,  April  6,  '17] 

The  patriotism  of  Cincinnatians,  as  measured  by 
the  outpouring  of  citizens  at  the  Music  Hall  Thurs- 
day, was  tried  in  the  balance  and  found  as  true  as 
tested  gold. 

Thousands  thronged  to  the  mass  meeting  to  hear 
the  spoken  words  of  a  nation's  affairs.  American 
flags  were  everywhere.  They  were  the  only  requisite 
of  admission  to  the  great  auditorium  and  their 
variety  was  never  ending. 

A  reconsecration  of  faith  in  the  nation  was  called 
for  by  public  speakers.  Cincinnati  answered  where- 
of and  whereby  she  stands. 

LOYALTY    IS    PROCLAIMED 

Clergymen  and  the  laity,  statesmen  and  manufac- 
turers and  the  interpreters  of  the  law  all  spoke  in 
one  accord— faith  in  and  loyalty  to  the  land  that  is 
theirs. 


And  these,  the  speakers  of  the  occasion,  were 
backed  by  others,  700  strong,  the  leaders  and  direc- 
tors of  things  public  in  the  Queen  City.  These 
invited  guests  represented  every  walk  in  life— civic, 
patriotic,  business,  military,  religious  and  trade 
1 11 1  i  onist  organizations. 

The  one  disappointment  of  the  evening  came  in 
the  announcement  that  under  the  advice  of  his 
physicians  and  the  command  of  his  wife,  former 
United  States  Senator  Joseph  Benson  Foraker  was 
unable  to  be  present.  He  was  there  in  spirit,  even 
though  the  twinges  of  the  wound  he  received  in  the 
Civil  War  ordained  his  absence,  for  he  sent  to  the 
great  gathering  a  letter,  addressed  to  Mayor  Puchta, 
that  breathed  all  of  the  fires  of  patriotism  which 
have  made  the  former  Senator  an  international 
figure. 

PRAISES   PRESIDENT 

It  was  the  keynote  to  the  meeting,  and  read  as 
follows : 

"With  deep  regret  I  find  myself  unable 
to  attend  the  meeting  to  be  held  tonight.  If 
it  were  otherwise  I  would  gladly  and  earn- 
estly join  in  your  purpose  to  proclaim  our 
sentiments  and  send  words  of  indorsement 
and  encouragement  to  the  President. 

"He  merits  the  highest  praise.  His  ad- 
dress to  the  Congress  is  a  truly  great 
American  state  paper;  one  of  the  greatest 
ever  written. 

"It  is  a  cause  of  just  pride  to  know  that 
we  have  such  a  spokesman  when  all  the  peo- 
ples of  the  world  are  the  audience  and  the 
theme  is  of  such  universal  concern. 

"In  diction,  dignity  and  concise,  yet  com- 
prehensive statement,  it  comes  up  to  all  the 


requirements  of  a  serious  and  complicated 
situation. 

"He  exonerates  America  and  fixes  re- 
sponsibility where  it  belongs— not  on  the 
German  people,  but  on  their  Imperial  Gov- 
ernment. 

"Without  passion  he  recites  our  wrongs, 
and  without  boastfulness  makes  our  duty 
plain.  It  is  a  solemn  duty,  for  it  involves 
us  in  a  war  of  tremendous  and  far-reaching 
possibilities. 

"War  is  always  a  scourge  to  be  dreaded 
and  avoided  if  possible,  but  sometimes  in- 
evitable, and  then,  despite  its  horrors,  it 
must  be  met  manfully  and  successfully. 

"It  is  folly  to  think  of  fighting  feebly, 
especially  with  Germany.  She  is  alreacby  in 
a  life  and  death  grapple,  surrounded  by 
foes  that  have  driven  her  to  desperation, 
but  she  is  an  expert  in  all  that  pertains  to 
the  art  of  war,  and  is  yet  both  powerful 
and  dangerous. 

' '  Her  record  shows  that  international  law, 
treaty  pledges  and  the  ordinary  claims  of 
humanity  will  all  be  disregarded  and  vio- 
lated if,  in  her  judgment,  her  interests  shall 
so  require ;  for  as  she  has  done  with  others 
so,  too,  will  she  do  with  us  if  she  can.  We 
must  plan  accordingly. 

"The  overthrow  of  a  government  that  re- 
sorts to  such  barbaric  methods  is  necessary 
to  the  maintenance  of  both  liberty  and 
civilization.  That  is  the  commanding  duty 
of  the  hour  and  in  its  full  discharge  we 
must  not  only  draw  the  sword,  but  throw 
awa}r  the  scabbard. 

"must  help  allies" 

"We  necessarily  become  the  natural  ally 
of  the  allies  and  must  help  them  in 
every  way  possible,  on  both  land  and  sea, 


with  men,  money,  ships  and  all  other  re- 
sources—not to  settle  European  questions, 
in  violation  of  the  Monroe  doctrine,  nor  for 
conquesi  or  indemnity,  or  any  kind  of  self- 
ish advantage,  but  to  establish  anew  and 
compel  respect  for  those  great  basic  prin- 
ciples of  right,  truth  and  justice  that  affect 
alike  all  the  races  and  all  the  nations  of 
the  earth. 

"Peace  crowned  with  such  a  victory  will  be 
a  special  blessing  to  Germany  if  she  will 
but  follow  the  example  of  Russia  and  be- 
come a  sister  republic,  as  I  have  no  doubt 
it  is  God's  will  she  shall. 

"Such  are  the  high  purposes  the  Presi- 
dent has  declared  and  such  are  the  limita- 
tions he  has  prescribed.  To  such  a  leader- 
ship we  owe  an  undivided  and  devoted 
support;  no  matter  what  our  differences 
may  have  been,  they  are  now  ended ;  hence- 
forth we  are  all  Americans  and  Americans 
only. 

"Let  us,  therefore,  one  and  all,  highly 
resolve  to  do  our  duty  to  the  utmost,  leaving 
ultimate  consequences  to  the  guiding  hand 
that  controls  the  destiny  of  us  all. 

V(ery  truly  yours, 

"J.  B.  Foraker.'* 
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OF 
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ORAL     ARGUMENT 

OF 

JOSEPH     B.    PORAKER 


If  Your  Honor  please,  it  must  be  apparent  to  all 
who  have  watched  the  course  of  this  debate  that  I 
come  into  it  at  a  rather  late  day  to  say  anything  new. 
In  tact,  the  case  has  been  so  exhaustively  and  so  ably 
presented  by  Mr.  Crawford  that  I  feel  loath  to  say  any- 
thing at  all,  and  yet  there  are  considerations  that  move 
me  to  attempt  briefly,  not  at  any  great  length,  to  reinforce 
some  of  the  propositions  with  which  he  has  dealt,  and 
also  to  answer  that  which  has  last  been  said,  and  which 
is  now  said  for  the  first  time  in  the  case.  It  may  be 
well,  while  we  have  these 

STATUTES  OF  LIMITATIONS 

before  us,  to  dispose  of  them  before  proceeding  to  discuss 
the  other  features  that  have  been  so  much  dwelt  upon  by 
counsel  who  have  preceded  me.  The  proposition  of 
Judge  Nash  is  that  those  whom  he  represents  are  not  lia- 
ble in  this  action,  because,  first,  more  than  four  years  has 
elapsed  since  the  appointment  and  qualification  of  Wil- 
liam M.  Greene,  as  administrator  of  his  deceased  father's 
estate ;  and  secondly,  because  more  than  one  year 
thereafter  has  elapsed  before  the  distributees,  devisees, 
and  legatees  of  that  estate  were  sued  in  this  action. 
Judge  Nash  certainly  did  not  read  with  care  the  stat- 
utes upon  which  he  relies,  for  as  I  read  these  statutes, 
the  statutes  themselves  overthrow  all  that  Judge  Nash 
has  said  in  that  regard. 

Let  me  call  Your  Honor's  attention  to  what  the 
provision  of  these  statutes  is.     In  the  first  place,  as  he 


correctly  pointed  out,  Section  4976  provides  that  only 
the     limitations    thereafter    following    apply    to    any 
actions   of  any  character.      Therefore,  unless  we  find 
an   express  statutory   limitation,   and    he    has    not   at- 
tempted to   point  out  any  except  the  one  to  which  I 
have  referred,  there  is  nothing  to  interfere  with  the 
prosecution    of  this  suit.     Section  6113  is  the  statute 
upon  which  he  relies  to  exonerate,  or  rather  to  consti- 
tute a  bar  of  four  years  to  a  suit  against  the  estate  as  such. 
Now  let  us  read  that  statute  and  see  what  it  says : 
"No    executor    or   administrator,   after   having    given 
notice  of  his  appointment,  as  provided  in  this  chapter, 
shall  be  held  to  answer  to  the  suit  of  any  creditor  of 
the  deceased  unless  it  be  commenced  within  four  years 
from  the  time  of  his  giving  bond  as  aforesaid."     What 
does  that  mean,    if  Your  Honor  please?      Does  that 
mean  that  a  right  of  action  that  has  fifteen  years  to 
run  if  the  party  were  living,  shall  be  limited  to  four 
years  if   the   party   should    die?      Certainly   not.      It 
means  only  that  which  it  says ;  it  means  that  no  right 
of  action  can  be  prosecuted  against  the  executor  or  ad- 
ministrator unless  it  be  brought  within  four  years.     In 
other  words,  it  is  the  policy  of  the  law  to  fix  a  time 
when    the   trustee — a   trustee   of    that  character— can 
settle  up  his  affairs   and  cease  to  be  further  liable  to 
account  to  the  creditors  of  the  estate.     It  is  a  statute 
that  runs  for  him  and   for  him   alone.     It  is  not  a  stat- 
ute that  bars  a  prosecution   of  that  action  as   against 
the  estate  or  those  who  may  come  into  the  possession 
of  the  estate,  but  it  is  simply  a  statute  of  repose,  as  to 
the  executor  or  administrator.      When   he  shall  have 
advertised,  the  statute  commences  to  run  for  his  benefit, 
and  every  one  is  put  upon  notice  that  within  four  years 
he  will  be  at  liberty  to  settle  up   his   accounts   and   re- 
tire, and   unless  you   bring  your  suit  within  that  time 


he  can  go  acquit,  but  that  does  not  extinguish  the 
claim.  Now,  if  Your  Honor  please,  that  is  the  only 
statute  that  has  any  application  in  the  case  of  the 
settlement  of  an  estate  to  a  right  of  action  that  exists 
against  the  executor  or  the  administrator.  If  you  do 
not  bring  it  within  the  four  years  you  can  not  sue  him 
after  the  four  years,  but  you  are  not  cut  off  from  any 
other  right  of  suit  that  you  may  have  against  anybody 
else.  You  can  sue  those  who  come  into  the  possession 
of  the  estate  if  you  wish  and  call  them  to  account. 

Judge  Nash  :  Right  on  that  point  may  I  call 
your  attention  to  the  case  of  Webster  v.  The  Bible 
Society,  decided  by  Judge  Williams,  the  first  case  re- 
ported in  Vol.  50,  wherein  Judge  Williams  says :  "  Limi- 
tations upon  the  commencement  of  actions  against  ex- 
ecutors and  administrators  are  not  more  for  their 
protection  than  for  the  security  of  the  estates  of  the 
deceased  persons  and  repose  of  the  rights  and  titles 
derived  from  and  through  them" — 

Mr.  Foraker  :  I  have  not  read  that  case  and  I 
do  not  know  what  the  particular  question  was  that  the 
Judge  was  addressing  himself  to  in  that  instance,  but  I 
am  standing  upon  the  statute  as  it  is,  and  without  hav- 
ing examined  that  case  I  undertake  to  say  that  you  will 
not  find  anything  in  that  decision,  nor  in  any  other 
decision,  unless  it  would  be  a  loose  obiter,  that  would 
pretend  to  hold  that  this  statute  did  any  more  than  limit 
a  right  of  action  against  an  executor  or  administrator. 

Now,  if  Your  Honor  please,  Judge  Nash  says  this 
claim,  as  we  present  it,  is  one  which  we  had  a  right  of 
action  upon  as  against  the  administrator  and  executor 
during  that  four  years,  because  the  act  of  misappropria- 
tion was  committed  by  Mr.  Greene  during  his  life-time ; 
and  that  we  had  a  right  to  sue  his  administrator  at  the 
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moment  lie  became  qualified,  and  all  the  time  during 
the  four  years  following,  and  having  that  right,  he  says 
that  the- statute  has  run  against  us;  and  then,  if  Your 
Honor  please,  he  turns  to  Section  6217  and  relies  upon 
that  to  show  that,  having  lost  our  right  of  action  against 
the  administrator  and  executor,  we  have  also  lost  it  as 
against  the  heirs  and  legatees  and  devisees  of  the  es- 
tate. Let  us  look  at  Section  6217  and  see,  if  the  Court 
please,  whether  or  not  it  sustains  his  contention  in  that 
respect.     Section  6217  reads  as  follows: 

"After  the  settlement  of  an  estate  by  an  executor 
or  administrator,  and  after  the  expiration  of  the  time 
limited  for  the  commencement  of  actions  against  him 
by  the  creditors  of  the  deceased,  the  heirs  next  of  kin, 
widow  as  next  of  kin,  devisees  and  legatees  of  the  de- 
ceased, shall  be  liable  by  action  in  the  Common  Pleas  or 
Superior  Court  in  the  manner  provided  in  the  following- 
sections  for  all  debts  which  "  could  have  been  sued  for? 

Is  that  what  the  statute  provides?  That  is  the 
way  Judge  Nash  read  it,  No,  if  Your  Honor  please, 
the  statute  provides  "shall  be  liable  by  action  in  Com- 
mon Pleas  or  Superior  Courts  in  the  manner  provided 
in  the  following  sections  for  all  debts  which  could  not 
have  been  sued  for  against  the  administrator  or  execu- 
tor." That  is  what  the  provision  of  the  statute  is.  So 
I  say,  if  the  contention  of  Judge  Nash  be  true,  and  it 
is  true,  that  this  action  which  we  are  now  prosecuting 
is  one  which  we  might  have  prosecuted  during  the  four 
years  against  William  M.  Greene,  as  administrator, 
then  this  Section  6217  has  no  application  whatever,  and 
no  bar  is  made  to  intervene  by  statute  against  the  pro- 
secution of  this  action  against  the  heirs,  devisees,  lega- 
tees, and  distributees  of  M.  M.  Greene's  estate. 


If  Your  Honor  please,  the  language  of  the  statute 
is  simply  "debts  which  could  not  have  been  sued  for." 
Now  what  kind  of  a  claim  does  that  have  reference  to  ? 
Let  us  try  to  illustrate  by  supposing  a  case.  Suppose 
a  man  in  his  life-time  becomes  surety  on  some  bond ; 
he  dies  and  more  than  four  years  pass  by ;  the  bond  is 
still  in  existence ;  after  his  executor  or  administrator 
shall  have  been  appointed  and  duly  qualified  and  shall 
have  lived  through  the  four  years  of  his  liability, 
a  default  occurs,  a  liability  ensues,  a  right  of  action 
accrues.  It  is  not  a  right  of  action  that  existed  within 
the  four  years.  Therefore  it  is  a  right  of  action  that 
could  not  have  been  prosecuted  against  the  executor  or 
administrator ;  and  in  that  kind  of  a  case,  and  in  that 
kind  of  a  case  only,  is  this  statute  applicable.  It  is  a 
statute  that  comes  in,  if  Your  Honor  please,  to  lay 
hold  of  and  furnish  a  rule  of  repose  with  respect  to 
those  unforeseen  liabilities  that  occur  after  the  adminis- 
tration is  supposed  to  have  been  completed.  And  so, 
if  the  Court  please,  if  you  will  go  through — I  do  not 
propose  to  stop  here  to  carefully  analyze  and  discuss 
that  feature  of  the  case,  for  I  shall  leave  that  to  Mr. 
Keating,  who  has  given  special  attention  to  it;  but  in 
this  general  way  let  me  say  that  you  will  find  that  the 
statutes  say  in  express  words  that  the  limitations  herein 
provided  and  none  others  shall  govern  all  rights  of 
action.  On  all  promises  in  writing  the  limitation  shall 
be  fifteen  years.  We  are  suing,  as  we  shall  contend, 
upon  a  promise  in  writing.  When  it  comes  to  a 
liability  of  the  executor  or  administrator,  and  here  I 
am  reminded  to  say,  if  Your  Honor  please,  you  will 
find  when  you  look  at  our  petition  that  William  M. 
Greene  is  not  sued  here  as  administrator  of  his  father's 
estate  ;  he  is  sued  simply  as  the  executor  of  his  mother's 
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estate,  as  to  which  it  is  not  contended  that  this  statute 
of  limitations  runs,  and  as  a  distributee  of  his  father's 
estate  ;  and  if  Your  Honor  please,  he  has  not  demurred 
to  our  petition  in  the  quality  of  an  administrator  of 
his  father's  estate.  So  that  when  you  come  to  see  the 
statutes  you  will  find  therefore  that  if  our  action  be 
predicated  upon  a  promise  in  writing,  the  limitation  is 
fifteen  years.  When  death  intervenes  and  we  are  re- 
manded to  one's  representatives  in  the  settlement  of  his 
estate,  we  must,  if  we  want  to  call  them  to  account,  if  we 
want  to  sue  the  administrator,  and  proceed  against  him 
or  against  the  estate  while  it  remains  in  his  hands — 
we  must  proceed  within  four  years.  If  we  neglect  to 
proceed  within  four  years  he  is  at  liberty  to  distribute, 
to  tile  his  final  account  and  go  acquit.  And  then,  if 
Your  Honor  please,  if  we  allow  him  to  do  that,  what 
is  the  consequence?  Are  we  cut  off?  Is  a  promissory 
note,  for  instance,  given  by  a  decedent  a  year  before  he 
dies,  on  which  we  have  a  right  of  action  for  fifteen 
years,  barred  at  the  expiration  of  these  four  years,  so 
that  we  can  not  proceed,  having  neglected  to  proceed 
against  the  representative,  against  the  distributees  of 
the  estate?  Suppose  Your  Honor  were  to  accept  a 
promissory  note  from  one  of  your  neighbors,  a  note 
about  which  you  had  no  concern,  knowing  that  the 
party  was  abundantly  solvent,  and  you  were  to  start  on 
a  cruise  around  the  world,  or  to  some  other  place,  with 
I  lie  intention  of  being  gone  for  five  years ;  it  is  not  an 
unusual  thing  at  all;  you  have  made  an  investment; 
you  have  gone  out  of  the  country;  and  when  you  re- 
turn at  the  end  of  the  five  years  you  find  that  the  man 
died  the  day  after  you  sailed;  his  executor  was  ap- 
pointed, or  his  administrator,  as  the  ease  maybe;  he 
duly  qualified;    he   duly  advertised;    the   statute  com 
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menced  to  run  so  far  as  the  prosecution  against  him 
was  concerned,  and  the  four  years  have  all  passed  by 
before  you  return  to  the  country ;  is  your  note  that  had 
fifteen  years  to  run  barred  by  that  fact  so  that  you 
have  no  remedy  against  anybody?  If  so,  if  Your 
Honor  please,  it  is  not  because  of  anything  found  in 
the  Statutes  of  Ohio.  Not  so,  because  the  only  thing 
that  the  statute  undertakes  to  bar  is  the  right  of  action 
as  against  the  executor  or  administrator.  And  if  it  be 
a  case  where  you  could  not  sue  as  against  the  executor 
or  administrator,  you  shall  have  an  additional  year 
after  it  accrues  as  against  the  distributee.  There  is  not 
one  word  in  these  statutes,  if  the  Court  please ;  on  the 
contrary,  every  intendment  of  this  statute  is  that  the 
original  limitation,  just  as  the  statute  says,  shall  run 
and  you  shall  have  •fifteen  years  within  which  to  collect 
your  money,  if  you  see  fit  to  go  after  those  who  may 
justly  owe  it  to  you. 

Now,  if  Your  Honor  please,  by  his  own  proposi- 
tion, as  I  say,  the  argument  of  Judge  Nash  necessarily 
falls,  and  it  is  because  that  Statute  6217  aj)plies  to 
claims  that  could  not  have  been  sued  as  against  the  ex- 
ecutor and  administrator,  that  I  say  he  read  the  statute 
carelessly  or  expected  us  to  read  it  carelessly,  one  or 
the  other. 

But  if  Your  Honor  please,  we  contend,  just  as  Mr. 
Crawford  so  ably  contended  yesterday,  that  in  this 
kind  of  a  case  none  of  these  statutes  have  application. 
These  statutes  have  application  to  creditors  of  the 
estate  in  the  ordinary  sense  in  which  the  term  creditor 
is  used.  We  are  not  creditors  of  this  estate  in  any 
such  sense.  We  have  a  claim  against  this  estate  for 
equitable  relief,  and  it  may  be  likened  to  the  case  of 
individual  liability  of  a  stockholder,  which  our  Supreme 
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Court  has  held  is  not  such  a  claim  as  constitutes  one  a 
creditor.  But,  as  I  said  a  while  ago,  with  these  general 
statements  1  pass  this  whole  subject  of  limitations, 
leaving  it  for  Mr.  Keating  to  argue  at  length. 

I  want,  if  Your  Honor  please,  in  the  short  time 
that  I  shall  address  the  Court,  to  speak  more  particu- 
larly of  the  other  features  of  the  case.  Assuming  there- 
fore, that  I  have  said  enough  to  show,  or  if  I  have  not, 
that  Mr.  Keating  will  sav  enough  to  show  that  our 
action  is  nut  barred,  I  pass  on  to  consider  what  is  the 
nature  of  our  action.  If  it  is  not  barred  by  the  statute 
of  limitations  is  it  barred  by  anything  else,  and  par- 
ticularly by 

THE  AWARD   OF  THE  ARBITRATORS  ? 

Now,  before  we  can  determine-whether  or  not  this 
action  is  barred  by  the  award  of  the  arbitrators,  we  must 
understand  what  that  action  was  and  we  must  under- 
stand what  this  action  is.  How  are  we  to  ascertain  what 
that  action  was,  and  this  action  is,  if  Your  Honor  please  ? 
By  what  Judge  Burke  tells  us  of  what  was  said  in  the 
opinion  of  the  arbitrators?  By  what  Judge  Burke 
tells  us  was  said  here,  there  and  elsewhere  by  counsel 
in  connection  with  this  case  ?  By  having  Judge  Burke 
recite  to  us  what  the  testimony  will  disclose?  No,  I 
apprehend  Your  Honor  will  look — as  the  law  requires 
you — to  the  petition  and  the  petition  alone  to  determine 
what  this  action  is  and  what  that  action  was.  And  now, 
in  the  first  place,  lot  me  call  Your  Honor's  attention  to 
what  this  petition  shows  that  action  to  have  been.  The 
allegation  is  a,  very  short  one  in  which  reference  is 
made  to  that,  and  it  is  admitted  by  the  demurrer  that 
we  have  made  a  correct  reference  to  it.  In  paragraph 
18,  if  the  Court  please,  occurs  this  language,  and  it  is 
the  only  language  that  has  any  reference  to  the  matter. 
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After  detailing  the  transactions  complained  of,  the  pe- 
titioner goes  on  to  say,  "and  the  same  (referring  to 
these  transactions)  were  not  in  any  way  brought  to  the 
attention  of  this  plaintiff  until  the  month  of  September, 
1889,  at  which  time  this  plaintiff  was  led  to  look  into 
the  matter,  and  on  inquiry  ascertained  that  in  1887  a 
suit  had  been  brought  bv  the  Columbus,  Hocking;  Val- 
ley  and  Toledo  Railway  Company  against  Burke  and 
associates,  in  the  Court  of  Common  Pleas,  Franklin 
County,  Ohio,  in  which  said  railway  company  sought 
to  recover  in  its  own  right  from  Burke  and  associates 
the  proceeds  of  said  8,000  bonds,  and  that  such  suit  had 
been  referred  to  arbitrators,  and  that  a  decision  had 
been  rendered  in  favor  of  Burke  and  associates  and 
against  said  railway  company  in  said  suit,  and  judg- 
ment entered  accordingly,  in  the  summer  of  1889." 
That  is  all  this  petition  discloses  in  regard  to  it.  That 
is  as  far  as  Your  Honor  can  go  in  ascertaining  what 
was  the  nature  of  that  litigation,  of  the  judgment  which 
is  plead  here  and  is  insisted  upon  as  a  bar  to  the  prose- 
cution of  this  action. 

Now  what  does  the  allegation  show  as  to  the  char- 
acter of  that  litigation  ?  First,  as  to  the  parties.  It 
was  a  suit  between  the  railway  company,  and  not  sim- 
ply between  the  railway  company,  but  between  the 
railway  company  suing  in  its  awn  right,  not  as  a  trus- 
tee even  for  the  stockholders  or  anybody  else,  but  the 
railway  company  in  its  own  right  against  Burke  and 
his  associates.  What  for  ?  What  did  the  railway 
company  in  its  own  right  bring  that  action  for?  It 
brought  it  to  recover  the  proceeds  of  these  eight  thousand 
bonds.  What  does  an  allegation  that  an  action  of  that 
kind  was  brought  for  that  purpose  amount  to  ?  I 
assume,  outside  of  the  record,  that  it  was  a  suit  in 
equity  for  injunction.     I  know  it  is  in  fact  from  what  is 
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outside  of  the  record,  but  so  far  as  this  allegation  dis- 
closes, it  was  nothing  more  than  an  action  at  law  to  re- 
cover a  money  judgment.  So  that,  if  Your  Honor 
please,  according  to  the  allegation  relied  upon  by  these 
demurrants,  you  are  asked  to  hold  us  estopped  from  a 
prosecution  of  this  suit  in  equity  by  a  judgment, ren- 
dered in  an  action  where  the  parties  were  not  identical ; 
a  suit  to  which  we  were  not  a  party  at  all ;  a  suit 
brought  by  the  Railway  Company  to  recover  a  money 
judgment,  and  therefore  where  a  different  relief  entirely 
was  sought  from  that  which  we  are  seeking  at  the  hands 
of  the  Chancellor  in  this  case.  Now,  I  undertake  to  say, 
if  Your  Honor  please,  that  the  authorities  are  conclus- 
ive that  a  judment  in  such  an  action  can  not  be  a  bar 
to  a  prosecution  of  this  action.  The  authorities  are  so 
numerous,  the  proposition  is  so  elementary,  that  I  hesi- 
tate to  trouble  Your  Honor  with  citations.  And 
vet  T  will  give  you  two  or  three.  I  was  looking  for 
Black  on  Judgments  and  Bigelow  on  Estoppel.  I  had 
them  here  last  evening,  but  I  presume  somebody  has 
taken  them  back  to  the  library.  However,  if  Your 
Honor  will  allow  me,  I  will  read  the  ([notation,  which  is 
literally  made,  from  my  brief.  Black  on  Judgments,  Vol. 
2,  page  18,  Section  (310.  I  give  you  both  page  and  Sec- 
tion, so  that  if  you  consult  a  different  edition  from  that 
which  1  have  used  you  will  find  the  citation  anyhow. 
That  authority  states  that  there  are 

FOUR    IDENTITIES 

that  must  exist  before  an  action  can  beheld  barred  by  a 
former  judgment,  and  they  are  as  follows  (I  quote  his 
exact  language):  lt  First,  Identity  in  the  thing  sued  for 
or  the  subject  matter  of  the  suit  ;  that  is  one.  Second, 
Identity  of  the  cause  of  action.  Third,  Identity  of  per- 
sons and  parties  to  the  action.  Fourth,  Identity  of  the 
quality  in  the  person  for  or  against  whom  the  claim  is 
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made."  If  Your  Honor  please,  not  only  must  the 
parties  be  the  same,  but  they  must  sue  in  the  same 
quality;  sue  in  the  same  character ;  as  for  instance,  if 
John  Jones  bring  a  suit  in  his  own  right  and  a  judg- 
ment be  rendered  against  him,  that  does  not  estop  him 
from  bringing  asuit  in  the  name  of  John  Jones'  trustee. 
If  he  has  a  right  to  sue  in  some  other  quality  and  sees 
lit  so  to  sue,  the  judgment  against  him  in  a  different 
quality  can  not  be  interposed  as  a  bar  to  the  prosecu- 
tion of  that  action,  although  every  other  element  of  the 
other  three  identities  that  are  essential  may  subsist. 

Now  then  need  I  dwell  upon  this?  You  cannot 
find  an  authority  between  the  lids  of  any  of  the  text- 
books  that  will  be  in  conflict  with  this  statement.  They 
are  all  to  the  same  effect. 

Identity  of  the  thing  sued  for.  This  petition 
advises  us  that  the  Railway  company  sued  to  recover  a 
money  judgment  in  an  action  at  law.  That  is  the 
only  interpretation  that  you  can  consistently  put  upon 
it.  But  I  have  not  any  objection  to  the  exact  fact 
being  known  to  the  Court,  which  is  that  it  was  a  suit 
to  restrain  and  for  equitable  relief  as  well,  but  being- 
governed  by  the  petition,  that  is  where  we  stand.  It 
is  an  action  at  law  to  recover  a  money  judgment ;  noth- 
ing more  and  nothing  less.  Is  that  what  is  sued  for 
here  ?  No.  The  Central  Trust  Company  is  not  asking 
Your  Honor  to  render  a  judgment  for  money  in  its 
favor.  It  is  asking  that  these  people  who  committed 
this  wrong  shall  be  compelled  by  a  court  of  equity  to 
make  restitution.  It  is  asking  for  the  protection  of 
those  for  whom  this  money  came  into  their  hands.  It 
is  suing  on  a  covenant.  The  former  action  was  not  and 
could  not  be  on  this  covenant. 

Second.  Identity  of  the  cause  of  action.  I  have 
already  answered  that  in  what  I  have  already  said. 
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Third.  Identity  of  persons  and  parties.  Can  it 
be  claimed  there  is  any  identity  of  persons  or  parties 
here?  The  railway  company  brought  that  action  as 
plaintiff.  The  Central  Trust  Company,  the  com- 
plainant that  brings  this  action,  was  not  at  all  a  party 
to  that  action,  as  either  plaintiff  or  defendant.  It  had 
no  day  in  court  and  never  has  had  any  day  in  court 
anywhere.  And  if  everything  else  should  be  against 
us,  on  that  proposition  it  could  not  be  claimed  that  we 
are  suing  now— although  you  could  identify  us  with 
the  railroad,  as  the  learned  defendant  undertook  to  do 
— in  the  same  quality  as  the  railroad  proceeded  in  that 
case.  It  proceeded  in  its  own  right,  for  itself  as  a 
corporate  entity;  not  as  a  trustee  for  anybody,  but 
simply  sought  to  recover  judgment  for  eight  million 
dollars  with  interest  from  the  defendants  that  it  brought 
before  the  bar  at  that  time — Burke  and  his  associates. 

Now  if  Your  Honor  please,  not  only  will  you  find 
Black  on  Judgments  laying  down  the  doctrine  as  I 
have  given  it  to  you,  but  you  will  find  the  same  doctrine 
in  Iilce  on  Evidence  and  in  all  the  text-books  where  the 
subject  is  treated.  I  will  not  weary  you  with  additional 
citations. 

Now,  if  that  was  a  suit  between  different  parties, 
if  we  were  not  a  party  to  it,  if  no  judgment  was  ren- 
dered against  us,  if  we  have  never  had  a  day  in  court, 
if  that  suit  was  not  on  covenant,  and  this  is,  that  judg- 
ment, rendered  upon  that  award,  cannot  be  successfully 
relied  upon  as  an  estoppel  without  doing  violence  to  all 
authorities. 

DOES    THE    PETITION    STATE    A    CAUSE    OF   ACTION? 

But,  if  Your  Honor  please,  that  does  not  cut  us 
oft'  from  a  consideration  of  the  question  whether  or  not 
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The  Central  Trust  Company  has  a  right  of  action  for 
itself  in  the  capacity  in  which  it  sues  here.  So  far  as 
that  award  is  concerned,  the  mere  fact  that  the  case  was 
between  different  parties,  and,  while  about  the  same 
subject  matter  yet  in  a  different  sense,  put  that  out  of 
the  case.  But  it  remits  us  to  the  question  which  I 
now  want  to  take  up,  viz.,  whether  or  not  the  Central 
Trust  Company  has  a  right  of  action ;  and  all  that 
Judge  Burke  said  in  that  regard  is  entirely  pertinent 
and  proper.  If  we  have  no  right  of  action,  if  we  have 
no  right  to  bring  a  suit  such  as  we  have  brought,  then 
of  course  we  must  go  out  on  demurer.  But  if  we  have 
the  right,  it  cannot  be  taken  away  from  us  until  we 
have  somewhere  had  a  day  in  court,  and  we  have  not 
had  any  day  in  court  yet. 

The  question  is,  then,  whether  or  not  we  have  this 
right  of  action,  and  if  so,  against  whom  ?  Now  to 
determine  whether  or  not  we  have  stated  a  cause  of 
action  in  our  petition,  it  is  necessary  to  look  at  the 
petition.  And  I  want  to  say  here  that  I  think  counsel 
on  the  other  side  have  read  this  petition,  as  well  as  the 
statutes  I  referred  to  a  moment  ago,  rather  carelessly. 
The  contention  of  Judge  lYash  and  Mr.  Linn  is  that 
we  are  suing  upon  a  written  covenant,  but  that  it  is  a 
written  covenant  which  M.  M.  Greene  did  not  sign  and 
therefore  those  whom  they  represent  are  not  liable. 
That  is  what  Judge  Nash  says.  Judge  Burke's  conten- 
tion in  the  first  place  is  that  there  is  not  any  covenant,  I 
believe.  He  says  what  we  call  a  covenant  is  nothing  more 
than  a  resolution,  the  equivalantof  a  political  convention 
whereas,  something  that  did  not  mean  anything  except 
only  to  the  gullible.  In  the  second  place,  he  says  "  You 
not  only  have  no  covenants  on  which  to  sue,  but  if  you 
have  a  covenant,  I,  Stevenson  Burke  and 'my  associates 
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are  not  parties  to  it,  because  we  have  never  signed  it. 
It  is  a  covenant  simply  between  the  railway  company 
and  the  trust  company  ;  their  contract  and  theirs  alone." 
And  then  he  goes  further  and  argues  that  when  they 
got  this  money  it  was  their  money,  not  impressed  with 
any  trust,  but  theirs  to  do  with  absolutely  as  they 
might  see  tit  to  do  with  it  and  beyond  accountability  to 
the  bondholders  or  anybody  else ;  that  the  relation  of 
borrower  and  lender  was  the  true  relation ;  debtor  and 
creditor  is  what  has  since  existed. 

Now  let  us  examine  these  propositions,  if  Your 
Honor  please.  Judge  Burke  commenced  by  saying 
that  this  was  a  very  peculiar  kind  of  a  petition  ;  that  it 
was  disgustingly  full  of  allegations  about  fraud  and 
conspiracy,  all  of  which  had  no  relation  to  this  case, 
and  for  that  reason  he  declined  to  discuss  any  of  them. 
He  said  that  he  would  not  waste  the  time  of  Your 
Honor  in  reading  the  recitals  of  fraud  and  conspiracy 
with  which  we  had  tilled  this  paper,  and  for  that  reason 
he  said  he  would  commence  with  the  execution  of  the 
mortgage,  because  all  that  happened  prior  to  the  execu- 
tion of  the  mortgage  was  of  no  concern  whatever  to  the 
trust  company.  Now  is  that  true  ?  What  is  the  nature 
of  these  allegations  about  fraud  and  conspiracy  ?  And 
what  is  their  place  here  ?  Why,  he  undertook  after- 
terwards,  notwithstanding  he  made  that  statement,  to 
impress  Your  Honor  with  the  idea  that  this  was  an  ac- 
tion for  relief  on  the  ground  of  fraud,  and  he  said  to 
Your  Honor  that  that  was  our  interpretation  of  it,  and 
when  you  asked  yesterday  whether  or  not  we  agreed, 
we  said  that  was  his  voluntary  statement  without  any 
authority  to  make  it  from  us  and  that  it  was  not  our 
case  at  all. 

If   Your    Honor  please,  this   might  very  well   be 
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considered  a  statement  of  a  case  for  relief  on  the 
ground  of  fraud.  But  it  was  not  with  that  view,  at 
this  late  day,  that  we  inserted  these  allegations  of  fraud 
and 

CONSPIRACY 

in  this  petition,  but  for  a  different  purpose.    Our  action, 
if  Your  Honor  please,  has  not  been  brought  without  con- 
sideration.    It  is  no  hastily  improvised  petition  ;  it  is  a 
petition  in  which  we  have  earnestly  undertaken  to  stale 
the  exact  facts  and  have  come  into  court  to  ask  relief  upon 
those  facts  as  constituting  a  cause  of  action,  not  for  relief 
on  the  ground  of  fraud,  but  as  constituting  a  cause  of  action 
on  a  written  promise,  a  covenant  which  we  ask  this  Chan- 
cellor to  compel  these  people  to  specifically  perform.  Now 
how  do  we  seek  that?  And  not  only,  if  Your  Honor  please, 
do  we  sue  upon  a  covenant,  but  we  sue  upon  a  covenant 
made,  according  to  the  theory  of  this  petition,  by  every 
one  of  the  defendants  in  this  case,  signed  by  every  one 
of  them,  if  Your  Honor  please — not  with  the  hand  ;  but 
what  one  does  by  another  he  does  by  himself — signed 
by  Mr.  Burke,  by  Mr.  Greene,  by  Mr.  Hickox,  by  Mr. 
Chauncey  Andrews,  by  Mr.  Wallace  C.  Andrews,  and 
by  every  other  defendant  named  as  defendant,  as  was 
the  receipt  in  question  signed  by  the  members  of  the 
executive  committee.     What  are  the  allegations  of  this 
petition?    That  prior  to  the  consolidation  of  these  three 
constituent   companies,  prior  to   the   execution  of  this 
mortgage,  prior  to  anything  whatsoever  being  done,  a 
conspiracy  was  entered  into  between  Stevenson  Burke 
and  M.  M.  Greene,  and  these  associates  of  Burke,  who 
are  by  name  mentioned  as  defendants  in  this  case.    Our 
first  allegation  is  that  the  inception  of  this  whole  busi- 
ness was  conspiracy,  and  that  everything  narrated  in 
this  petition  from  beginning  to  end  was  in  pursuance  of 
that  conspiracy  ;  we  alleged,  if  Your  Honor  please,  that 
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they  conspired  as  early  as  July,  1881,  to  buy  all   the 
stock  of  these  constituent  companies;  that  they  in  pur- 
suance of  that   part  of  the  conspiracy  formed  a  plan  as 
to   how  they  should  purchase  it;   that   they   had   con- 
spired when  they  had  bought  it  in  to  consolidate  the 
three  companies  into  one  company;  that  they  conspired 
from   beginning  to   end- — and   that  is   all  carefully  al- 
leged — not  only  to  buy  the  stock  and  consolidate   all 
the  companies,  but  particularly  to  mortgage  the  prop- 
erty to  the  extent  of  $14,500,000.     Knowing  that  they 
could  not  dispose  of  their  mortgage  without  protecting 
the  outstanding  bonds  of  six  and  one-half  million,  they 
agreed  among  themselves,  as  part  of  the  conspiracy,  to 
set  aside  six  and  one-half  millions  of  these  bonds,  and 
they  conspired  as  to  the  other  eight  millions,  and  so 
represented  in  the  mortgage,  to  enable  them  to  sell  the 
bonds  in  the  market,  that  they  wanted  them  to  double- 
track  their  railway,  increase  its  equipment,  improve  it 
and  make  it  more  effective;  in  other  words,  to  make 
legitimate  use  of  it;  but  that  representation  was  simply, 
according  to  their  conspiracy,  to  impose  upon  the  public 
in  that  particular,  for  the  moment  they  got  the  eight 
million  dollars  it  was  a  part   and  parcel  of  their  con- 
spiracy from  the  beginning  to  stick  the  whole  of  it  into 
their  pockets.     That  is  the  allegation  of  this  petition. 
Our  allegation,  Judge  Burke,  is  that  you  were  a   con- 
spirator in  this  transaction,  and  that  M.  M.  Greene  was 
a  co-conspirator  with  you,  and  that  all  the  other  men 
who    are    sued    as    defendants    in    this    case    were    co- 
conspirators   with    you;     and    not    only   that,    if    Your 
Honor    please,   but    that    the    railway   company    itself, 
the    consolidated    company,   after   its   organization,   be- 
came,  ;is  they   intended   it  should  become  from  the  be- 
ginning, for  that  also  was  a   part  of  the  conspiracy — 
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a  co-conspirator  with  them,  and  Burke  and  Greene 
were  associates  and  co-conspirators  with  the  railway 
company.  That  is  what  we  allege  in  our  petition  here. 
That  is  why  we  have  set  out  with  particularity  these 
allegations  of  fraud.  That  is  why  we  have  made  these 
charges  that  thev  banded  themselves  together  in  this 
way.  What  is  the  consequence  ?  Need  I  stop  here  to 
cite  Your  Honor  elementary  propositions  in  text-books 
as  to  what  is  the  nature  of  a  conspiracy?  Your  Honor 
knows  that  the  banding  together  of  men  to  commit 
anything  that  is  unlawful,  to  do  a  thing;  that  is  for- 
bidden  by  the  statute,  to  circumvent  the  law  of  the 
state,  to  do  injury  to  others,  is  subject  matter  of  a  con- 
spiracy. That  is  what  we  allege  they  did  here.  And 
Your  Honor  knows  also  that,  by  every  text-book  ever 
written  on  the  subject,  what  one  conspirator  may  do  in 
carrying  out  a  conspiracy  is  done  by  each  and  every 
other  conspirator,  as  much  as  though  each  and  every 
one  had  directly  joined  in  the  act.  Now  our  allegation 
is,  if  Your  Honor  please,  that  these  men,  except  only 
the  consolidated  company,  were  co-conspirators  from 
the  beginning  ;  that  they  brought  the  consolidated  com- 
pany into  existence  as  an  agency  to  enable  them  to 
carry  out  the  purpose  of  their  conspiracy,  and  when  it 
was  brought  into  existence  it  became  a  co-conspirator 
with  them.  That  is  what  the  petition  says.  80  that, 
at  the  time  when  this  mortgage  was  executed,  Burke, 
Greene,  McKinnie,  Hickox  and  the  others  with  the 
railroad  company  were  co-conspirators,  engaged  in  car- 
rying out  that  which  had  from  the  beginning  been  de- 
vised, viz.,  the  securing  in  the  money  markets  of  the 
country  $8,000,000,  not  to  double-track  the  railroad, 
for  that  was  a  pretense  which  they  had  before  agreed 
upon,  but  to  put  it  in  their  pockets. 
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Thai    being  the  case,  if  Your  Honor  please,  is  it 

necessary  to  cite  any  authority?  If  so,  let  me  call  your 
attention  before  I  pass,  to  one  or  two  on  that  subject. 

You  will  find  in  59  Howard,  at  page  104,  the  case 
of  Dodge  vs.  The  Bradstreet  Company,  the  Court  held, 
that  a  corporation  could  become  a  conspirator  as  well 
.•is  a  natural  person,  and  held  the  corporation  liable  as 
a  co-couspirator.  I  mention  that,  because  until  recent 
years  it  was  supposed  that  a  corporation,  although  soul- 
less, could  not  do  any  wrong;  but  the  courts  have  come 
to  a  more  enlightened  and  natural  doctrine,  and  that  is 
that  a  corporation  can  commit  a  tort  as  well  as  ;i  natu- 
ral person,  and  the  tort  of  becoming  a  member  of  a 
conspiracy  can  be  committed  by  the  corporation. 

Now,  if  Your  Honor  please,  in  42  Hutu  at  page  153. 
you  will  find  the  case  of  The  Buffalo  Oil  Company  vs. 
The  Standard  Oil  Company  of  New  York,  in  which  it  was 
held  that  a  conspiracy  was  formed,  and  that  subse- 
quently the  Standard  Oil  ( lompany  of  New  York,  which 
was  not  in  existence  at  the  beginning  of  the  conspiracy, 
became  incorporated,  and  after  it  had  become  incor- 
porated it  became  a  co-conspirator  with  them,  joined 
the  conspiracy,  and  it  was  held  liable  as  such.  The 
whole  doctrine  of  the  liability  and  capability  of  a  cor- 
poration to  commit  the  offense  of  becoming  a  conspira- 
tor is  discussed,  so  that,  if  Your  Honor  please,  there 
can  not  be  any  question  but  that  this  Railway  Company 
could  become,  .-is  we  allege  that  it  became,  and  as  it  has 
admitted  for  the  purpose  of  this  demurrer  that  it  has 
become — a  co-conspirator  with  the  rest  of  them. 

Now  what  follows*/  If  you  will  look  at  Rice  on 
Eridiiicc.  '1  Vol.,  at  the  chapter  in  which  he  dis- 
cusses the  subject  of  conspiracies — I  will  not  stop  to 
give  you  the  page,  because  it  is  tedious — Your  Honor 
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will  find  there  that  he  lays  down  the  doctrine,  which 
every  other  authority  supports,  that  when  a  conspiracy 
has  been  established,  each  and  every  act  of  each  and 
every  conspirator,  if  within  the  scope  of  the  conspiracy, 
is  the  act  of  all  of  them. 

Now,  if  Your  Honor  please,  that  being  the  doctrine, 
and  I  say  you  will  not  find  an  exception  to  it,  the  result 
is  what  ?  Here  is  a  co-conspirator  with  these  other 
defendants — the  railway  company.  Disassociate,  for  the 
moment,  if  Your  Honor  please,  these  other  people  from 
it  as  the  controlling  agencies  of  it.  Look  upon  it  as 
though  it  were  separate  and  distinct  from  them,  with  a 
separate  and  distinct  board  of  directors,  if  you  can; 
what  Mr.  Crawford  said  to  the  effect  that  you  can  not 
do  that  properly  is  all  right,  but  I  say  for  the  sake  of 
the  argument  to  do  it.  Here  is  the  railway  company, 
an  entity  by  itself,  an  artificial  person,  acting  by  itself, 
if  you  please.  But  acting  how  ?  Acting  as  a  conspira- 
tor. Acting  in  carrying  out  this  purpose  which  these 
people  had  agreed  upon.  Doing  what?  Giving  a 
mortgage  on  this  property  and  writing  in  that  mortgage 
certain  covenants.  Whose  covenants  are  they?  Ordi- 
narily the  covenants  of  the  railway  company  alone. 
But  when  the  railway  company  acts  as  a  co-conspirator 
with  a  dozen  other  people,  who  brought  it  into  existence 
for  that  purpose,  it  is  the  covenant  of  each  and  every 
one  of  them,  just  as  much  as  it  is  its  own  covenant. 
M.  M.  Greene,  as  president,  signed  that  mortgage ;  he 
signed  it,  if  Your  Honor  please,  in  pursuance  of  what 
he  and  the  other  conspirators  had  agreed  upon  in  July 
preceding.  Take  the  petition.  Read  it.  You  will  find 
their  first  proposition  was  to  go  to  New  York  and  make 
arrangements  for  raising  funds  wherewith  to  buy  in  this 
stock ;  that  was  one  step  in  the  conspiracy.     They  went 
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there   and    they  gave    twenty-four  notes    for  $250,000 
each,  borrowing  that  much  money,  $6,000,000  in  aggre- 
gate, which  they  were  to  draw  upon  with  this  stock  at- 
tached  as  collateral    at   a    certain    fixed    price,   within 
which  they  thought  they  would  be  able  to  buy  it,  and 
within  which  they  were  able  to  buy  it.     Who  did  that  ? 
Not  each  and  every  one  of  these  men  went  to  New  York 
to  attend  to  it,  because  I  apprehend  the  learned  defend- 
ant, who  has  been  arguing  this  case,  chiefly  attended  to 
that  matter.     But  whether  he  attended  to  it  alone  or 
Mr.  Greene  or  somebody  else  accompanied  him,  he  or 
they,   as  the  case  may  be,  were  not  alone  present  in 
New  York  negotiating  that  matter;   their  act  was  in 
pursuance  of  a  conspiracy,  and  their  act  was  the  act  of 
each  and  every  one  of  them.    Assuming  that  Mr.  Burke 
alone  went ;  Mr.  Green  knew  he  had  gone  ;  Mr.  Hickox 
knew  that  he  had  gone ;  Mr.  McKinnie  knew  that  he 
had  gone;  Chauncey  Andrews  knew  that  he  had  gone, 
and  that  he  went  as  their  agent,  because  he  was  their 
co-conspirator  to  carry  out  this  purpose,  and  what  he 
did  there  as  a  co-conspirator  was  the  act  of  each  and 
everv  one  of  them  as  much  as  if  each  and  every  one  of 
them  had  been  present  to  do  it.     Then  when  that  was 
done  they  came  home  and  they  advertised  for  the  stock; 
that  was  the  act  of  all;  it  was  deliberately  planned  that 
they  should  do  that  very  thing,  and  it  was  in  pursuance 
of  what  they  had  agreed  upon,  and  when  the  stock  was 
bought   in   by   those  who   held   it,  and  the  money  was 
paid  out,  and  these  drafts  were  drawn,  whichever  ones 
of  them  did  it,  it  was  the  act  of  all.     They  were  doing- 
it  for  all.     And  when   it  had  all  been  bought  in   and 
the  time  had  come  to  tile  the  certificate  of  incorpora- 
tion that  act  was  the  act  of  all,  because  it  was    only 
another  step   in    carrying   out  that   conspiracy.      And 
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when  the  certificate  of  incorporation  had  been  taken  out 
and  they  got  to  the  place  they  had  been  aiming  at, 
where  they  issued  the  mortgage,  why  that  act,  although 
the  execution  was  by  the  railroad  company  alone,  yet  it 
was  the  act  of  each  and  every  one  of  them  just  as  much 
as  if  each  and  every  one  of  them  had  put  his  name  to 
the  paper.  That  was  the  act  of  their  co-conspirator, 
done  in  pursuance  of  an  agreement  arrived  at  in  the 
beginning  and  for  the  purpose  of  effectuating  the  un- 
conscionable purpose  that  moved  them  throughout  the 
whole  transaction.  And  so,  if  Your  Honor  please, 
when  the  eight  millions  of  bonds  had  been  issued,  and 
when  they  induced  the  trust  company  to  accept  that 
trust,  what  does  the  petition  allege?  The  petition 
alleges  that  this  trust  company  was  deceived  with  re- 
spect to  the  purpose  that  they  had  in  view;  that  the 
trust  company  had  no  knowledge  that  they  intended  to 
misapply  this  money,  and  in  the  most  perfect  good 
faith,  acted  without  knowlege  of  the  real  purpose;  and 
all  they  did  in  that  particular,  viz.:  to  keep  knowledge 
from  the  trust  company,  was  in  pursuance  of  the  con- 
spiracy, because  it  wTas  understood  and  agreed  from  the 
beginning  that  the  trust  company  should  know  nothing 
of  this  nefarious  purpose;  and  the  trust  company  was 
induced  to  do  what?  I  will  not  stop  here  to  analyze 
this  mortgage,  because  Mr.  Crawford  did  that  so 
thoroughly  yesterday  that  it  is  unnecessary.  But  Your 
Honor  will  remember  that  the  trust  company  was  in- 
duced to  covenant  to  and  for  the  benefit  of  every  holder 
of  any  one  of  those  bonds  during  the  whole  fifty  years 
that  they  had  to  run  that  it  would  never  at  any  time 
certify  to  the  issue  of  a  single  one  of  those  bonds  except 
only  for  the  purpose  to  which  it  was  to  be  applied  as  ex- 
pressed in  the  covenants  of  the  mortgage.      All  that 
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they  induced  that  company  to  do  in  that  particular  was 

in  pursuance  of  the  conspiracy.  And  then  what  fol- 
lowed? They  came  back.  I  do  not  want  to  let  my 
imagination  loose  to  point  out  what  kind  of  a  greeting 
they  received,  for  we  may  well  infer  that,  or  what  kind 
of  a  directors'  meeting  it  was.  At  that  time  Mr.  Burke 
and  his  associates  appeared  and  reported  that  they  had 
sold  the  whole  $8,000,000  and  gotten  the  money,  sold 
at  par,  and  then  followed  the  action  of  the  Board  in 
ratifying  and  approving  what  they  had  done.  Then  it 
was  that  this  receipt  was  given  to  Burke  and  his  asso- 
ciates, the  receipt  for  the  whole  $8,000.000 ;  Mr.  Burke 
stepped  up  and  gave  it ;  he  gave  the  receipt  on  the  16th 
day  of  November.  Whose  act  was  that?  Was  that 
the  act  of  Burke  only,  and  the  two  men  who  signed 
with  him?  No,  if  Your  Honor  please,  they  were  con- 
spirators still,  and  conspirators  then  above  all  other 
times.  They  were  about  to  divide.  Then  it  was  that 
he  signed,  thereby  by  his  signing  becoming  liable 
upon  a  paper  writing,  but  if  he  became  liable  upon  a 
paper  writing,  his  associates  were  just  as  liable  as  he, 
because  his  signing  was  for  them;  for  their  benefit,  ac- 
cording to  the  original  purpose ;  an  act  committed 
within  the  scope  of  the  conspiracy  and  to  enable  them 
to  enjoy  the  usufruct  of  all  their  planning  and  scheming. 
Now  if  Your  Honor  please,  if  I  am  right  about 
this,  arc  we  not  right  in  insisting  that  you  shall  not, 
when  you  come  to  decide  this  case,  do  as  Judge  Burke 
invited  you.  ignore  all  of  these  disgusting  allegations 
about  fraud  and  conspiracy.  He  says  they  are  disgust- 
ing. I  do  not  doubt  it.  The  wonder  to  me  is  that 
they  are  not  more  disgusting  than  they  appear  to  be  to 
the  gentleman.  No.  if  Your  Honor  please,  there  is  not 
an  idle  word  in  that  petition  according  to  the  theory   of 
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this  case,  as  entertained  by  the  gentlemen  who  framed 
it.  There  is  not  an  irrelevant  allegation  contained  in 
it.  Our  purpose  is  to  show  that  what  one  man  did 
all  did.  And  the  allegations  in  that  particular  are 
admitted,  and  therefore  it  follows,  as  night  follows  the 
day,  that  each  and  every  one  of  these  defendants — for 
we  have  named  only  those  who  were  conspirators  in 
the  beginning — each  and  every  one  of  these  defendents 
is  a  party  to  the  covenants  to  this  trust  company  just 
as  much  so  as  if  they  each  and  every  one  had  signed 
his  name  along  side  of  the  name  of  the  Railway 
Company.  If  so,  then,  Your  Honor,  our  action  is  what 
we  contend,  an  action  on  a  written  promise.  And 
what  is  the  statute  of  limitations  in  such  case  ?  Fif- 
teen years.  It  is  not  contended,  if  that  statute  be 
applicable,  that  our  action  is  barred. 

Now  being  this  kind  of  a  case,  a  case  on  this  cove- 
nant, brought  by  this  trustee, 

HAS  THIS  TRUSTEE  A  RIGHT  TO  BRING  THIS  ACTION? 

That  is  the  question.  We  sue  all  of  them  as  liable  on 
this  covenant,  as  parties  to  this  covenant  for  the  reasons 
I  have  given,  in  addition  to  the  reasons  so  well  given 
by  Mr.  Crawford. 

Now  what  is  our  right  of  action  against  these  de- 
fendents on  this  kind  of  an  undertaking  ?  What  is  it  ? 
Judge  Burke  undertakes  to  say  we  have  not  any.  lie 
says  we  have  not  any,  because  when  this  transaction 
was  consummated  the  relation  of  a  debtor  and  creditor 
was  established.  We  had  simply  loaned  the  money  of 
the  bondholders  and  they  had  simply  borrowed  it. 
They  owed  us  the  money  and  it  came  to  them,  not 
impressed  with  any  trust,  and  nobody  has  any  right  to 
call  them  to  account ;  and  he  tells  us  in  this  connection 
about  what  the  arbitrators  decided.  If  Your  Honor 
please,  I  will  not  imitate  Judge  Burke  with  respect  to 
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the  Supreme  Court  of  New  York  in  what  I  will  have 
to  say  about  the  arbitrators.  I  have  no  disposition  to  do 
it.  They  are  learned  in  their  profession.  They  do  stand, 
as  he  said,  in  the  front  ranks  of  the  legal  profession 
of  the  whole  country;  they  are  men  of  ability;  but  if 
Your  Honor  please,  the  ablest  of  men  make  mistakes. 

WHAT    THE    ARBITRATORS    DECIDED 

in  that  case  I  say,  with  all  respect  to  those  distinguished 
gentlemen,  has  never  been  accepted  with  approval  by  the 
legal  profession  of  the  United  States.  You  will  not  find  a 
lawyer  of  repute  at  the  bar  in  Columbus,  Cincinnati, 
or  elsewhere  in  this  whole  country,  acquainted  with 
that  case,  who  agrees  that  their  dicision  is  in  all  respects 
good  law.  1  never  have  yet  found  one,  and  what  I  say 
I  say  because  of  what  I  knew  long  before  I  was  retained 
in  this  case,  or  expected  ever  to  have  anything  to  do 
with  it.  Like  many  another  decision  that,  cannot  be 
reviewed,  it  stands  as  a  finality  in  that  case,  but  it 
affords  a  precedent  that  no  court  will  follow  or  ever  has 
followed.  What  is  it  that  the  arbitrators  decided,  if  the 
Court  please  ?  I  have  their  decision  here  some  place. 
It  is  a  verv  length  decision.  It  is  full  of  refinements. 
It  shows  a  great  deal  of  ability  and  ingenuity  to  uphold 
the  position  that  they  assumed.  In  the  first  place  I 
will  call  Your  Honor's  attention  to  it  as  showing  that 
the  case  is  wholly  different  from  this  case.  They  say, 
in  summing  up  this  case — and  I  will  read  that  much 
simply  to  show  Your  Honor  how  different  it  is  from 
this  case: — "The  turning  point  in  this  controversy  is 
this,  the  plaintiff's  proposition  is  that  the  corporation 
can  maintain  an  action  to  subject  its  directors  to  a 
personal  liability  for  making  a  disposition  of  its  money 
o]-  other  property  which  tlte  company  had  no  corporate 
power    to    make,    even    though    such     disposition     was 
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assented  to  and  ratified  by  every  stockholder  in  the 
company  at  the  time  of  the  transaction." 

Now  to  support  the  negative  of  that  proposition 
they  agreed  with  Judge  Burke.  First,  though,  let  me 
say,  as  Mr.  Crawford  said  yesterday,  they  found  upon 
the  facts,  just  as  we  contend  here,  that  there  was  a  mis- 
appropriation of  the  funds.  They  found  that  the  whole 
of  this  money  was  expended  otherwise  than  as  stipu- 
lated in  the  mortgage,  and  otherwise  than  as  it  should 
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be  expended.  But  they  say  the  railway  company — I 
will  make  it  as  brief  as  I  can — can  not  under  all  the 
circumstances  now  call  these  people  to  account,  because 
it  was  the  railway  company  itself  that  acted  with  them 
in  putting  these  bonds  out.  They  said  it  was  estopped 
by  its  own  act ;  that  it  had  committed  a  wrong,  and  it 
should  not  be  allowed  to  recover  from  those  who  partici- 
pated with  it  in  a  wrong.  That  proposition  of  the  arbi- 
trators was  met  by  counsel  for  the  railway  company, 
Judge  Iloadly  and  others,  with  the  claim  that  while  it 
was  true  that  it  had  committed  a  wrong,  yet  the  railway 
company  was  a  trustee  for  the  stockholders,  and  to  all 
trustees  a  locus  penitentia  is  allowed  ;  that  having  com- 
mitted a  wrong,  having  been  a  co-conspirator  with 
these  men  in  the  misapplication  of  these  funds,  it  of 
course  was  estopped  as  an  individual,  but  as  a  trustee 
it  was  not  estopped,  because  equity  will  not  allow  so 
unconscionable  a  thing  as  that  a  co-conspirator  who  has 
induced  a  trustee  to  do  a  wrong  shall  be  allowed  to  set 
up  the  wrong  which  he  induced  the  trustee  to  commit 
as  an  estoppel  to  the  trustee's  recovery,  and  therefore, 
when  the  arbitrators  were  driven  by  that  answer  of  Judge 
Hoadly  to  consider  the  question  whether  or  not  it  had  n't 
this  locus  penitentia,  they  said  "no,  it  is  not  a  trustee," 
and  that  is  the  particular  in  which  this  decision  has 


never  been  accepted  by  tlie  legal  profession  as  sound 
law.      It  was  not,  they  say,  a  trustee,  because  the  trans- 
action established  nothing  more  than  the  relation  of  a 
lender  and  a  borrower,  a  debtor  and  a  creditor,  and  that 
the  very  minute  that  the  railway  company  came  into 
possession  of  that  money,  it   was  their  own  money,  as 
Judge  Burke  so  laboriously  argued  ;  and  that  it  had  the 
right  to  do  with  it  just  as  it  pleased,  and  that  it  was  not 
impressed  with  a  trust.     That  is  the  way  the  arbitra- 
tors escaped  requiring  these  people  to  account  to  the 
railway    company.      They   say   there    was    no    trustee, 
and   no  trust  impressed  upon  this  money.      Simply  a 
borrowing  of  it,   and  an  owing  of  so  much  money  to 
these  people.  Now,  if  Your  Honor  please,  is  that  sound 
law  ?     Let  us  stop  and  consider   for  a  moment.     Mr. 
Crawford  yesterday    put   what   I  thought   was  a    very 
striking  illustration.    Let  me  put  it  again,  and  make  it, 
if  possible,  more  striking,  by  using  the  case  that  is  this 
very    minute    in    hand.       The    last   general    assembly 
passed  an  Act  by  which  they  undertook  to  abandon  the 
Hocking    Canal    in    tayor   of   a   corporation  organized 
under  the  Statutes  of  Ohio,  to  construct,  maintain  and 
operate  a  railroad  from  Nelsonville  to  Columbus.   That 
corporation,  if  that  act  be  valid — and  I  am  not  going  to 
concede    that    it    is   valid,   because    I    am  retained    to 
show  that  it  is  not  valid,  and  I  do  not  believe  that  it  is 
valid,  but  that  is  nothing  now  here  or  there — if  the  act 
be  valid  that  company  has  become  invested  with  a  right 
of  wav.      They   think   it  is   valid,  and  they   have   their 
agents  this  very  day  and  hour  in  the  city  of  New  York 
trying  to  negotiate  a  mortgage  security  with  which  to 
build  that  road;  they  are  trying  this  very  hour,  while 
I  stand  here,  talking  to  Your   Honor,  to  borrow  money 
in  Wall  street  with  which  t«>  build  a  road  from  Nelson- 
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ville  to  Columbus.  What  do  they  say?  They  are  say- 
ing,  "here  is  a  mortgage  ! '  J  imagine  they  say  it  ;  lliey 
have  not  consulted  me  about  their  mortgage,  1  >ut  if 
Judge  Burke  drew  it,  or  if  any  lawyer  drew  it  who 
wanted  to  make  a  security,  that  would  be  an  induce- 
ment to  capitalists  to  make  investment,  "you  will  find  in 
it  a  covenant  that  the  money  so  to  be  borrowed,  and 
the  proceeds  arising  from  the  bonds  so  to  be  secured, 
shall  be  appropriated  to  the  construction  of  a  railway 
from  Jacksonville  to  Columbus."  Well  now  assume  that 
they  are  successful.  I  do  not  know  whether  they  will 
be  or  not.  But  assume  that  they  are  and  that  they  get 
a  million  or  two  million  or  five  million  dollars,  what- 
ever sum  they  are  trying  to  borrow  a  million  will 
answer  for  the  purpose  of  illustration  ;  suppose  they 
borrow  a  million  dollars  in  that  way  with  that  covenant 
in  their  mortgage,  do  you  think,  if  Your  Honor  please, 
that  such  a  stipulation  would  be  an  idle  declaration  in 
the  nature  as  we  are  told  of  a  political  convention 
whereas?  Herein  the  mortgage  it  is  stipulated,  among 
other  things,  that  the  bonds  shall  not  be  certified  by  the 
trust  company  except  only  as  they  are  issued,  and  that 
they  will  not  allow  any  to  be  issued  and  certified  except 
only  such  as  are  to  be  used  for  the  purposes  named  in 
the  mortgage,  which  is,  that  the  whole  of  them  shall  be 
immediately  expended  in  the  construction  of  this  road. 
They  consummate  the  transaction.  The  bonds  are  issued. 
The  bonds  are  sold.  The  parties  representing  the  road 
take  the  money  and  come  home  with  it.  I  understand 
that  they  have  a  little  side  speculation  in  coal  lands 
just  as  our  astute  friend,  Judge  Burke,  had.  Suppose 
when  they  come  home  they  change  their  mind  about  it, 
and  they  conclude  to  swap  off  the  bonds  or  exchange 
the  money,  just  as  the  case  may   be,   for  stock  which 
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they  have  issued  upon  a  capitalization  of  the  coal  lands 
down  in  Athens  County,  and  a  year  or  two  thereafter 
when  the  road  should  be  built  and  in  operation  these 
bondholders  come  out  to  see  the  road  and  rind  there  is 
no  road,  and  they  ask  these  people  :  "  Where  is  this 
road  that  you  were  to  build?  "  Will  it  be  a  sufficient 
answer  for  them  to  say  that,  "We  concluded  we  would 
incorporate  a  coal  company  and  issue  $500,000  worth  of 
stock,  and  give  the  million  in  money,  or  the  million  in 
bonds,  whichever  you  please,  in  exchange  for  it."  Would 
that  be  a  sufficient  answer  ?  Especially,  if  Your  Honor 
please,  would  it  be  a  sufficient  answer  if  the  stock  was 
only  a  stock  subscription,  as  we  allege  in  our  petition, 
not  yet  paid  for,  carrying  with  it  not  one  cent  of  value, 
but  a  full  round  million  of  liability  ?  Is  it  possible,  if 
Your  Honor  please,  that  the  money  in  such  a  case  as  that 
would  have  come  into  the  hands  of  those  people  not 
impressed  with  a  trust,  which  required  them  in  the 
discharge  of  their  duty  to  appropriate  it  sacredly  to  the 
construction  and  equipment  of  that  road  just  as  the 
mortgage  stipulated?  And  if  in  the  case  I  put  they 
would  not  be  allowed  to  say,  "  it  was  our  money ;  we  had 
a  right  to  do  with  it  as  we  please," — if  they  would  not  be 
allowed  to  say  it  in  that  case,  why  should  they  in  this? 
Suppose  they  paid  the  interest,  as  their  contract  required 
them  to  do,  would  it  be  sufficient  answer  for  not  grant- 
ing relief — the  bondholders  acting  for  themselves,  the 
trust  company  refusing  to  act  for  them — bringing  them 
before  Your  Honor,  would  it  be  sufficient  answer  for 
them  to  say,  "these  people  have  not  been  wronged; 
they  have  been  paid  their  interest.  The  right  of  way 
which  the  legislature  gave  us  is  worth  more  than  all 
the  money  we*  borrowed  on  it;''  would  that  be  an 
answer?     Would  it  be  necessary,  if  Your  Honor  please, 
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for  the  people  who  had  advanced  their  money  upon  the 
strength  of  such  a  covenant  as  that,  to  come  in  and 
show  to  Your  Honor  any  particular  measure  of  damage? 
Would  it  not  be  manifest  to  any  Chancellor  that  a 
wrong  had  been  done;  that  a  trust  had  been  violated  ; 
that  the  people  who  advanced  that  money  were  entitled 
to  the  security  for  which  they  had  bargained  ?  Would 
anybody  pretend  that  they  could  raise  that  money 
in  the  case  I  put,  except  upon  the  theory  that  the 
railroad  was  to  be  built,  and  to  remain  there  after  con- 
struction for  their  benefit  and  their  security  ? 

Suppose  another  case  ;  a  case  that  some  gentleman 
in  one  of  our  consultations  put,  which  illustrates  the 
point  very  well ;  makes  it  as  simple  as  we  can.  Sup- 
pose some  one  of  your  citizens  here  has  a  vacant  lot 
which  he  wants  to  improve ;  he  wants  to  build  a  nice 
house  on  it;  he  wants  $5000  for  that  purpose;  he  has 
a  beautiful  lot,  well  located,  and  he  goes  to  some  capi- 
talist here  and  he  proposes  to  him  that  if  he  will  loan 
him  |5000  he  will  give  him  a  mortgage  on  that  real 
estate,  and  will  build  a  house  on  it  which  will  be  cov- 
ered by  the  mortgage  also,  and  all  will  remain  as  his 
security,  and  they  stipulate,  and  they  put  their  stipu- 
lations into  the  mortgage,  as  a  covenant,  that  A  bor- 
rows $5000  from  B,  and  in  consideration  of  his  loaning 
it  to  him,  A  stipulates  and  binds  himself  to  use  every 
dollar  of  the  money  in  the  improvement  of  that  prop- 
erty ;  and  then  after  that  transaction  has  been  con- 
cluded, the  mortgage  and  notes  delivered,  and  the 
money  paid  over,  A  changes  his  mind  ;  he  does  not 
build  a  house.  He  appropriates  the  money  to  other 
purposes.  Is  B  without  remedy  ?  Is  A  at  liberty 
when  called  to  account  in  a  court  of  equity  to  say  that 
is  his  money;   "there  is  no  trust  about  it.     I  have  got 
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a  right  to  do  as  I  please:  you  hold  my  obligation;  I 
have  paid  you  the  interest,  and  you  have  not  alleged 
that  I  am  not  going  to  pay  it  until  the  end  of  the  term, 
and  then  pay  the  principal  at  the  end  of  the  term." 
Why,  if  Your  Honor  please,  it  seems  to  me  a  waste  of 
time  to  argue  questions  like  that.  Could  anything-  be 
more  inequitable  than  the  proposition  that  with  a  cove- 
nant of  that  kind,  and  soliciting  confidence  and  money 
on  the  strength  of  it — the  party  getting  the  money  is 
at  liberty  to  disregard  it?  Judge  Burke  yesterday 
cited  the  34  Federal  Reporter,  which  he  said  was  de- 
cisive of  this  case.  A  case  where  ;i  prospectus  has 
been  issued,  in  which  it  was  recited  that  they  proposed 
to  do  certain  things,  on  the  strength  of  which  prospectus, 
among  other  things,  bondholders  advanced  money. 
It  turned  out,  however,  that  the  prospectus  recited  one 
thing  and  the  mortgage  recited  another.  And  the  money 
thus  advanced  was  not  stolen  or  misapplied,  but  ex- 
pended in  accordance  with  the  covenants  of  the  mort- 
gage. But  the  covenants  in  the  mortgage  were  in  con- 
flict with  the  statements  in  the  prospectus.  And  the 
Court  simply  held  that  it  was  their  duty  to  expend  the 
money  in  the  way  the  covenants  of  the  mortgage  re- 
quired, and  that  the  loose  statements  contained  in  a 
prospectus,  which  had  not  rightfully  anything  to  do 
with  inducing  credit,  could  not  bind,  and  could  not 
constitute  a  fiduciary  relation  for  their  benefit,  in  the 
teeth  of  that  which  they  were  bound  to  follow,  namely, 
the  covenants  in  the  mortgage.  I  hit  the  Court  says  in 
that  identical  decision,  as  Judge  Burke  himself  read 
it.  insensible  apparently  to  the  meaning  of  it,  that  if 
they  had  acted  upon  the  prospectus  and  had  been 
induced  rightfully  by  the  faith  they  attached  to  it  to 
advance  their  money,   then  they   could    hold    them    to 
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accountability  to  carry  out  its  representations.  That 
exact  language  you  read  yourself,  Judge  Burke,  not 
exactly  word  for  word,  but  that  exact  language  in 
substance. 

Mr.  Burke:  There  is    no   such   language   to   be 
found  in  that  decision. 

Mr.    Foraker  :  Well    it    is    here,    and    if    Your 
Honor  will  read  it  you  will  find  substantially  the  state- 
ment   which   1  have  made.     That  is  the  case,   if  Your 
Honor  please,  that  he  relied  upon  in   that    behalf;  and 
so  it  is  that  you  can  go  through  all  the  cases  to  which 
Judge  Burke  has  made  reference  and  you  will  not  find 
one  that  is   not  distinguishable  from  the  case    at  bar. 
A  man,  if  Your  Honor  please,   does  not  have  to  look 
at  a  text  book  to  know  that   much    law.     A   man   does 
not  have  to  be  a  lawyer  to  "know  that  much.     Law  is 
but   common    sense  and  common  honesty.  Any  other 
view  is  neither  sense  nor  honesty ;  neither  one.     \^  nen 
a  man  goes  into  the  market  and  says,  "I   have  a  right 
of  way  and  I  want  to  build  a  railroad  ;  I  am  willing, 
as  the  statutory  laws  of  Ohio  authorize  me  to  do,   to 
pledge  that  right  of  way,   with  its  appurtenances,  and 
the  railroad  to  be  constructed  as  security  to  you,  it  you 
will  advance  me  money  for  the  long  term  of  fifty  years, 
and  I  will   guarantee  if  you  advance  me   that    money 
that  I  will  take  it  and  I  will  build   that   road   and  feed 
the  security    that   my    mortgage    affords    you;"    and 
another  says,  ''having  confidence  in  you  I  accept  your 
proposition;   I    will  advance  the  money;"  and  he  ad- 
vances  it   upon  the    faith  of   that    guaranty,  has    the 
borrower  any  right  after  that  to  say  "  this  is  my  own, 
this   is  my   property,  this  is   my  right  of  way ;   I  have 
some  coal  lands  that  I  want  to   get  rid  of;  that   is    my 
property  too.     I  will  trade  with  myself;  it  is  nobody's 
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business.  It  is  the  relation  of  debtor  and  creditor 
that  is  established.  I  am  the  borrower  and  he  is  the 
lender ;  I  will  turn  the  money  he  gave  me  over  to  my- 
self for  the  coal  lands."  Has  he  a  right  to  do  that?  Is 
that  law?  Is  that  honesty?  It  might  be  if  it  had 
nothing  to  do  with  anybody  else  but  himself  in  eon- 
nection  with  the  transaction,  but  when  he  lias  induced 
the  bondholder  to  come  forward  and  give  him  the 
money  upon  that  pledge,  it  is  no  longer  his  money  in  the 
absolute  sense  in  which  it  is  here  argued  before  Your 
Honor.  It  is  his  money  as  a  trustee,  to  expend  in  the 
construction  of  that  road,  and  the  carrying  out  of  his 
covenants,  and  he  is  guilty  of  a  breach  of  trust ;  worse 
even  than  that,  if  Your  Honor  please,  if  he  does  not  so 
apply  it, 

It  is  because  I  entertain  these  convictions,  and  be- 
cause the  bar  generally  entertain  these  convictions,  and 
because  everybody   else   entertains   convictions   of  that 
character  that  the  decision  of  the  arbitrators,   so  much 
talked    about,  has    never   been    accepted   as  good  law. 
The  idea  that  that  railroad   took  that  money,  or  these 
men  for  the  railroad  company  took  the  money,  not  im- 
pressed with  a  trust,  is  one   that  every   conscience  re- 
sents.    And  now,  if  Your  Honor  please,  I  do  not  have 
to  rely  upon  what  I  have  suggested,  or  my  own  opinion 
about  it,  or  the  opinion  of  my  colleagues,  but  this   very 
<|iiestion,   whether  or   not  that   money   was    taken   im- 
pressed with  a  trust,  has  been  decided  by  all  the  tribu- 
nals before  which  this  case  has  been  brought  :  and  in  no 
one  of  them  with    more   credit  to  itself  than   by  .Judge 
Evans,  of  the  Common  Pleas  Court  of  Franklin  Coun- 
ty.     His   decision   is   in   the    19    Law    Bulletin  at    page 
27.     Let   me    read  yon  the  syllabus.     I  do  not  know 
what    the  learned  defendant    said   about  Judge   Evans 
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when  he  decided  against  him,  but  I  understand  that 
there  is  not  very  much  difference  between  the  tenor  of 
his  remarks  at  that  time  and  since  the  decision  of  the 
General  Term  of  the  Supreme  Court  of  New  York. 
The  third  paragraph  of  the  syllabus  is : 

"Where  money  is  held  by  a  corporation  or  its 
directors,  arising-  from  a  sale  of  its  mortgage  bonds,  and 
the  purposes  for  which  the  bonds  or  their  proceeds  are 
to  be  used  by  the  corporation  are  set  forth  in  the  mort- 
gage, and  are  such  as  are  authorized  by  the  statute,  it 
is  a  trust  fund  to  be  used  in  good  faith  by  the  corpora- 
tion for  the  purposes  stated  in  the  mortgage."  That  is 
what  Judge  Evans  thought  about  it.  He  discusses  the 
proposition  at  length  in  the  opinion.  I  will  not  con- 
sume time  in  going  over  it  now.  In  other  words  he 
took  precisely  the  view  of  it  that  we  do,  that  it  did  not 
become  the  money  absolutely,  and  without  accounta- 
bility to  anybody  for  its  use,  of  the  railway  company, 
when  it  came  into  the  hands  of  these  gentlemen,  but  it 
became  the  funds  of  the  railway  company  impressed 
with  that  trust  and  the  railway  company  was  bound  to 
carry  it  out. 

Now  then,  our  petition  alleges  that  after  this  judg- 
ment was  entered  upon  the  award  made  by  the  arbitra- 
tors, a  suit  was  brought  by  one  Belden  in  the  Supreme 
Court  of  New  York  against  Burke  and  his  associates,  in 
which  Belden  sued  as  a  bondholder ;  he  set  up  in  that 
case  that  the  trust  company  had  refused  upon  request 
to  bring  a  suit.  He  first  requested  that  it  bring  the 
suit  and  it  refused,  claiming  upon  the  advice  of  counsel 
that  it  had  no  right  and  could  not  be  required  to  bring 
the  suit.  He  brought  the  suit.  To  that  petition,  which 
was  the  same  in  effect  as  this,  this  same  kind  of  a#  de- 
murrer was  interposed  and  this  same  proposition  was 
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argued,    and   Judge   O'Brian, .  as   Mr.    Crawford    said 
yesterday,  held  just  as  Judge  Evans  did,  that  the  money 
came  to  the  company  impressed  with  a  trust.     It  went 
then  next  for  final  hearing  before  Judge  Ingraham,  who 
decided   in   Judge    Burke's    favor.     You   will    observe 
that  the  Judge  did   not  have  anything  to  say  against 
him.     But  what  did  Judge  Ingraham  hold  ?     First,  he 
makes   a   finding  of  facts,  and   I   want  Your  Honor  to 
read  that  finding  of  facts.     It  is  a  more  severe  arraign- 
ment  of  the  defendants  in  this  case  than  any  that  you 
have  heard  at  this  bar,   and  I  do  not  forget   what  Mr. 
Crawford  said  yesterday.     Judge  Ingraham  makes  all 
the  findings  of  fact  against  these  gentlemen  as  to  the 
use  made  of  this  fund  as  a  breach   of  their  trust,  as   a 
violation  of  their  duty  to  the  bondholders.       He  makes 
findings  of  fact  to  that  effect,  as'  I  sav,  as  strong  as  we 
have  insisted  upon  here,  and  yet  he  gives  a  judgment 
the   other  way.     Why  ?     He  took  this  peculiar  view, 
if  Your  Honor  please :  he  said  first  that  the  evidence 
showed  that   Belden,    the    complainant,  purchased    his 
$50,000  of  bonds  in  1883,  shortly  after  this  transaction, 
from  Winslow,  Lanier  &  Company,  and  the  testimony 
shows    that    Winslow,  Lanier  &  Company  took   these 
bonds    in  the  first  place  from  the  company,  and  that 
Winslow,   Lanier    &    Company  were   the   creditors    of 
Burke  and  his  associates.     It  was  from  them  that  they 
had  borrowed  the  $6,000,000  and  he  finds  that  Wins- 
low, Lanier  &  Co.  took  the  bonds  in  payment  of  these 
notes;   Winslow,   Lanier  &    Company    therefore    knew 
when  they  took   those  bonds,  which  Belden  now  holds, 
that  they  wore  not  to  bo  applied   to   the  construction   of 
the   road  ;  they  took  them   in  payment  of  their  debt  ; 
having  so  taken   them   they  could   not   he  so   applied. 
He  says  the  effect  of  that  was  an  agreement  between  the 
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Railway  Company,  acting  through  Burke  and  his  asso- 
ciates, and  Winslow,  Lanier  &  Col,  the  purchaser  sof 
the  bonds,  to  abrogate  that  covenant  which  required 
them  to  be  so  appropriated,  and  Winslow,  Lanier  &  Co. 
the  first  holders  of  the  bonds,  having  abrogated  that 
covenant  by  agreement,  all  who  took  those  bonds  subse- 
quently must  stand  in  their  shoes,  and  Winslow,  Lanier 
&  Co.,  having  abrogated  the  covenant  by  agreement  and 
for  a  consideration,  they  are  estopped  from  insisting 
upon  it,  and  so  is  Belden.  That  is  the  way  Burke  got  out 
there.  When  the  case  went  to  the  General  Term,  upon 
this  finding  of  facts,  that  was  the  main  question  argued, 
and  the  only  question  really,  though  they  argued  of  course 
all  of  them.  The  General  Term  agreed  with  Judge 
Ingraham  down  to  that  point,  but  when  they  came  down 
to  that  point  they  said,  "  no,  this  is  a  negotiable  securi- 
ty. It  is  intended  to  pass  in  the  open  market  from 
hand  to  hand  for  a  consideration;  and  subsequent  hol- 
ders cannot  possibly  know  under  what  circumstances 
the  first  holder  took  it ;  and  to  say  that  you  can  by  a 
parole  agreement,  of  which  the  subsequent  holders 
know  nothing,  engraft  upon  this  security  an  abro- 
gation of  the  principal  covenant  in  the  mortgage  is  a 
monstrous  proposition,  which  would  destroy  the  sala- 
bility  of  that  kind  of  securities,"  and  thev  would  not  fol- 
low  the  decision  of  Judge  Ingraham  in  that  respect. 

Now,  if  Your  Honor  please,  it  was  because  the 
General  Term  agreed  with  Judge  Ingraham  down  to 
that  point,  and  disagreed  with  Judge  Ingraham  as  to 
that  proposition,  that  we  have  heard  that  court  so  in- 
veiged  against  as  it  was  by  the  learned  defendant, 
There  is  a  maxim  about  the  lawyer  who  has  himself 
for  a  client,  which  I  do  not  care  to  repeat.  I  do  not 
think  it  applies  altogether  to  Judge  Burke,  but  it  cer- 
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tainly  did  in  that  respect,  I  need  not  stand  here,  if 
Your  Honor  please,  to  defend  either  the  integrity  or  the 
ability  of  the  General  Term  of  the  Supreme  Court  of 
the  State  of  New  York,  when  it  is  composed,  as  it  was 
in  that  instance,  as  Your  Honor  will  see  by  reference 
to  the  case,  of  such  distinguished  jurists  as  Judge  Par- 
ker, Judge  Van  Brunt,  and  Judge  Follett ;  VanBrunt,  who 
has  been  upon  the  bench  as  one  of  its  most  honored 
occupants  for  more  than  twenty-five  years ;  and  Judges 
Parker  and  Follett  having  served  long  years  with  dis- 
tinction and  always  with  acceptability;  no  judges  in  the 
country  stand  any  higher,  or  fairer  or  freer  from  any 
ground  for  the  charge  of  incapacity,  or  what  we  are  at 
liberty  to  infer  from  what  was  said  here  by  the  learned 
defendant,  the  charge  of  lack  of  judicial  integrity. 

Judge  Burke  :  I  did  not  intend  to  make  any 
statement  of  that  kind. 

Mb.  Foraker:  I  am  glad,  Judge  Burke,  that  you 
have  seen  fit  to  say  that  you  did  not  intend  such  an  in- 
sinuation.  Why  didn't  you  say  that  yesterday,  when 
vou  were  asked  if  you  did  not  intend  to  impugn  their 
integrity?  Why  did  you  not  so  state  yesterday?  It 
must  have  been  understood  by  every  one  who  sat 
within  the  sound  of  your  voice  that  that  was  exactly 
what  you  did  mean. 

Judge  Burke:  I  have  not  had  an  opportunity  to 
reply  to  what  bad  been  said  in  that  regard.  If  1  had 
had  an  opportunity  I  certainly  would  have  said  so,  but 
you  will  remember  how  the  question  was  put  to  me. 

Mr.  FORAKER.  Well  1  am  glad  I  referred  to  it. 
I  did  it  unintentionally,  but  I  am  glad  it  has  afforded 
you  an  opportunity  to  clear  yourself  of  such  imputation 
for  your  sake.  Your  Honor  need  only  to  read  the  de- 
rision to  judge  whether  or  not  they  were  capable  judges. 
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It  is  a  learned  decision,  an  able  decision,  a  vigorous  de- 
cision. And  now,  by  the  admission  in  open  court  of 
Judge  Burke,  free  from  any  question  as  to  the  integrity 
( >f  the  j  udges  who  rendered  it.  But  to  recur,  they  differ*  •<  I 
from  Judge  Ingraham  in  that  respect.  So  now,  if  Your 
Honor  please,  it  has  been  held  by  Judge  Evans,  and  by 
Judge  0' Brian,  and  by  Judge  Ingraham,  and  by  the  three 
judges  of  the  Supreme  Court  of  New  York — six  judges 
in  all,  that  this  money  came  into  the  hands  of  this  rail- 
way company  impressed  with  a  trust,  and  the  opposite 
has  been  held  by  the  arbitrators  alone;  three  arbitra- 
tors. I  say  every  judge  who  has  sat  in  this  case  has 
held,  as  we  contend,  that  the  company  took  it  in  trust; 
that  a  trust  had  been  impressed  upon  it ;  and  the  trust 
was  what?  Why,  it  was  that  prescribed  by  the  mort- 
gage. They  all  expressly  say  so.  But  on  one  plea  or 
another  until  now,  these  defendants  have  escaped. 
Before  the  arbitrators  you  know  how.  Because  of  what, 
I  think,  is  an  erroneous  opinion  entertained  by  the  ar- 
bitrators as  to  the  way  in  which  they  took  the  money, 
and  I  cite  the  opinion  of  those  judges  in  confirmation  of 
our  contention. 

Mr.  Burke  :  Have  you  Judge  O'Brian's  opinion 
here  ? 

Mr.  Foraker:  No,  I  have  not,  but  I  speak  of 
that  from  what  Mr.  Crawford  and  others  told  me  it  was. 

Judge  Burke  :  I  do  not  understand  it  to  have 
decided  anything  of  the  kind. 

Mr.  Foraker:     I  understand  it  did. 

Mr.  Burke  :  I  will  send  the  Court  a  copy  of  that 
opinion. 

Mr.  Foraker  :  Well,  we  would  be  glad  to  have  a 
copy  also.  You  argued  the  proposition  before  him, 
didn't  you  ? 
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Judge  Burke:     Certainly. 

Mr.  Foraker:  I  understood  Mr.  Crawford  to  say 
that  he  held  as  I  have  indicated. 

Mr.  Crawford:     He  did. 

Mr.  Foraker:  And  a  demurrer  similar  to  this 
was  overruled. 

The  Court  :  Did  Judge  Ingraham  say  anything 
about  the  award  ? 

Judge  Burke  :  No ;  there  is  nothing  in  his 
opinion  about  the  award. 

Mr.  Crawford  :     The  award  was  pleaded. 

Mr.  Foraker:  He  found  the  facts,  but  I  do  not 
think  it  necessary  to  discuss  his  decision  here,  for 
the  simple  reason  that  he  decided  upon  the  theory  that 
these  bonds  were  non-negotiable  instruments  and  were 
taken  by  people  as  if  with  notice;  that  there  was 
no  such  thing  as  an  innocent  taker  for  value  with- 
out notice.  And  if  Winslow,  Lanier  &  Co.  had  abro- 
gated that  covenant  by  agreement,  then  also  was  the 
covenant  abrogated  as  to  all  who  stood  in  the  shoes  of 
Winslow,  Lanier  and  Co.,  having  purchased  bonds  from 
them. 

Now,  if  Your  Honor  please,  I  think  it  is  safe,  in 
view  of  all  that  I  have  said,  and  all  these  decisions  to 
which  I  have  referred,  to  assume  that  we  have  estab- 
lished, so  far  as  argument  can,  that  the  money  came  to 
the  railway  company  impressed  with  this  trust,  Now, 
it  has  been  found  by  everybody,  not  even  excepting  the 
arbitrators,  that  the  trust  was  violated ;  that  is,  that 
the  money  was  misappropriated.  Has  anybody  the 
right  to  call  the  people  who  misappropriated  the  money 
to  account?  The  arbitrators,  tor  the  reason  I  have 
suggested,  held  that  the  railroad  company  could  not  do 
it.     Now,  the  question  is  not  whether  that  is  a  bar,  be- 
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cause  it  is  not  possible  for  it  to  be  a  bar,  being  different 
parties  and  different  relief  sought,  there  being  lack  of 
identity  as  to  persons,  parties,  and  subject  matter,  and 
the  relief  sought,  but  whether  or  not,  these  parties 
being  parties  to  the  covenant,  has  the  trust  company  a 
right  to  call  them  to  account  in  the  way  it  is  seeking  to 
do  ?  What  is  the  office,  in  other  words,  of  the  trustee 
of  such  a  trust?  There  is  not  a  great  deal  of  express 
authority  in  the  text-books  in  regard  to  it  that  I  have 
found,  but  there  is  an  abundance  in  so  far  as  the  prin- 
ciple involved  is  concerned,  that  sustains  our  contention 
that  the  trust  company  has  a  right  to  bring  this  suit. 
Section  815  of  Cook  on  Stockholders  reads  as  follows,  as 
to  the  duty  of  a  trustee  of  this  nature : 

"The  trustee,  when  he  accepts  the  trust,  under- 
takes something  more  than  the  receipt  of  his  compen- 
sation. He  is  bound  to  see  that  the  property  is  not 
wasted  or  destroyed." 

Now,  when  this  money  came  into  the  hands  of  this 
company,  if  Your  Honor  please,  it  was  property  which 
was  dedicated  to  that  trust.  And  this  trust  company 
was  just  as  much  bound  to  see  that  the  money  was  not 
wasted  or  destroyed  as  it  would  be  bound  to  see  that 
there  was  no  mismanagement  of  the  railway  company 
by  those  who  might  for  the  time  being  be  in  control  of 
it.  And  if  the  knowledge  had  come  to  the  trust  com- 
pany that  such  diversion  was  contemplated,  it  would 
manifestly  have  been  the  duty  of  the  trustee,  acting  for 
the  bondholders,  who  are  its  beneficiaries,  to  bring  a 
suit  to  enjoin  the  diversion.  And  upon  what  principle 
would  it  have  maintained  such  a  suit,  except  only  that 
as  here  expressed  it  was  the  duty  of  the  trust  company 
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to  prevent  any  waste  or  injury  to  the  property  which 
was  the  subject  matter  of  the  security. 

"  This  is  not  a  dry  naked  agency,  hut  is  coupled 
with  important  duties.  Many  bondholders  rely  upon 
the  trustee  to  protect  them,  and  when  it  is  considered 
that  the  trustee  alone  has  a  standing  in  court  to  protect 
or  enforce  the  mortgage  security,  and  that  the  bond- 
holders have  no  such  standing,  except  in  exceptional 
cases,  it  is  right  that  the  trustee  should  be  held  to  an 
active  and  rigid  performance  of  duty.  The  duty  of  the 
trustee  is  an  active  one.  He  is  not  allowed  to  sit 
quietly  by  where  there  is  danger  to  the  mortgaged 
property,  or  where  a  foreclosure  should  be  had.  The 
courts  compel  the  trustee  to  act,  and  a  bondholder  by 
suit  may  compel  the  trustee  to  act.  The  trustee's  duties 
after  default  in  the  mortgage  are  active  and  exacting. 
It  is  the  duty  of  the  trustee  to  act  when  occasion  re- 
quires and  not  let  a  part  of  the  bondholders  act  for  him.1' 

I  will  not  read  it  all.  I  now  quote  from  130 
Mass.,  303: 

"  Among  the  duties  of  the  defendants  as  trustees 
are  these:  They  must  act  in  good  faith  for  the  best  in- 
terests of  the  bondholders;  they  must  take  care  that 
the  property  is  not  wasted  or  depreciated;  they  must 
see  that  its  income  is  not  improperly  diverted  from  the 
payment  of  interest  on  the  mortgage  debt  as  it  accrues; 
and  in  case  of  a  manifest  purpose  on  the  part  of  the 
mortgagor  to  waste  or  destroy  the  property,  or  not 
apply  the  income  to  payment  of  interest,  to  the  injury 
of  the  bondholders,  it  is  their  duty  to  enter  and  take 
possession  of  the  property,  and  manage  it  for  the  se- 
curity of  the  cestuis  que  trust." 


43 

A  good  many  authorities  are  cited  here  to  the 
same  effect.  Thus  again  it  is  said,  in  Sec.  816,  Cook  on 
Stockholders : 

"It  is  the  right  and  duty  of  the  trustee  to  protect 
the  mortgaged  property  from  injury  or  loss.  One  of 
the  latest  and  extreme  instances  of  this  is  the  right  of 
the  trustee  to  institute  a  suit  to  declare  void  the  orders 
of  a  railroad  commission  reducing  rates  to  a  point 
where  the  mortgaged  property  would  be  inadequate  to 
pay  the  mortgage.  It  is  not  necessary  that  the  trustee 
wait  until  there  is  a  default  in  the  payment  of  interest 
on  the  mortgage  debt." 

There  is  a  case  in  the  51  Federal  Reporter,  and  a 
great  many  other  authorities  to  the  same  effect,  but  I 
am  not  going  to  weary  Your  Honor,  and  I  am  not  going 
to  weary  myself  by  reading  them  now.  In  other  words, 
they  are  all  to  this  effect,  that  the  trustee  is  not  a  mere 
dry  naked  trustee  to  hold  the  legal  title,  but  he  is 
charged  with  a  duty  as  to  the  issuing  of  bonds,  that 
they  be  issued  only  as  they  are  certified,  and  he  is 
charged  with  the  duty  here  by  express  covenant,  and  I 
call  Your  Honor's  attention  to  it  particularly,  that  the 
express  covenant  here  is  that  he  will  not  allow  any  to 
be  issued,  except  for  the  purpose  named  in  the  mortgage. 
In  other  words,  these  eight  thousand  bonds  shall  not  be 
certiried  by  this  trust  company  except  only  for  the  pur- 
pose of  constructing  this  road.  That  is  the  duty  de- 
volved upon  it.  To  that  trustee  these  bondholders  each 
and  all  of  them  have  a  right  to  look  for  the  faithful  per- 
formance of  that  duty. 

Now  then,  it  having  such  a  duty  to  perform,  it  sus- 
taining such  relation  to  these  bondholders,  it  can  not 
stand  idly  by  when  the  funds   of  the  corporation  are 
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being  diverted,  winch  is  the  subject  matter  of  the  trust, 
any  more  than  it  can  stand  by  when  the  property  has 
been  wilfully  mismanaged,  wasted,  impaired  and  de- 
stroyed. It  is  the  duty  of  the  trustee  to  interpose,  not 
for  its  own  benefit,  not  to  recover  the  money  to  put  into 
its  own  coffers,  but  for  the  benefit  of  the  bondholders  who 
are  the  beneficiaries  of  the  trust  company.  It  sues  there- 
fore for  the  beneficiaries  as  the  cestui  que  trustent,  and  it 
sues  these  defendants,  as  the  trustees  who  took  this 
money,  to  compel  them  to  put  it  just  where  the  cove- 
nants to  which  they  are  all  parties  require  that  it  shall 
go.  And  that  reminds  me  to  answer  what  Mr.  Linn 
said  this  morning  so  distinct! v.  He  said  there  could  be 
no  express  trust  unless  four  things  subsisted:  in  the 
first  place,  the  trust  must  be  created  by  deed ;  in 
the  second  place,  there  must  be  a  direction  to  do  some- 
thing; in  the  third  place,  there  must  be  a  trustee;  and 
in  the  fourth  place,  there  must  be  a  cestui  que  trust.  Do 
not  all  those  things  subsist  ?  And  in  the  fifth  place,  the 
legal  title  must  be  in  the  trustee.  There  are  five  things 
necessary  according  to  the  argument  presented  by  Mr. 
Linn  this  morning.  Do  not  all  five  subsist  here?  Let 
us  analyze  this  case  according  to  the  measure  he  has 
given  us.  In  the  first  place,  the  covenant  is  by  deed; 
it  is  by  this  mortgage.  He  thought  when  he  was  mak- 
ing that  argument  that  Mr.  Greene  had  not  signed  any- 
thing. We  contend  that  Mr.  Greene  signed,  as  well  as 
everybody  else,  when  the  company  signed  ;  because  the 
company  was  but  a  co-conspirator  with  the  others.  The 
company's  signing  was  the  signing  of  all.  So  there  is 
a  covenant  by  deed  upon  which  we  sue,  not  only  the 
railway  company,  but  each  and  every  defendant  asso- 
ciated, as  a  co-defendant  with  the  railway  company. 
The  second  requirement  is  that  this  express  trust  must 
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contain  a  direction  to  do  something.  Well  this  docs, 
doesn't  it  ?  Could  anything  be  more  explicit  than  the 
direction  contained  here,  a  direction  to  appropriate  this 
money  for  double  tracking,  and  equipping  this  road  and 
the  other  things  named  ?  There  are  two  things  then; 
the  trust  is  by  deed,  and  the  direction  is  given.  Now 
there  must  be  a  trustee.  If  I  have  argued  to  any  pur- 
pose we  have  shown  that  these  defendants  are  trustees; 
only  the  arbitrators  have  held  that  they  were  not  trus- 
tees; everybody  else  who  has  ever  touched  this  case  inside 
of  or  outside  of  a  court-house  has  agreed  that  they  took  it 
impressed  with  a  trust.  Next  there  must  be  a  cestui  (pie 
trust ;  do  we  not  represent  the  cestui  que  trust?  The  bond- 
holders are  the  cestui  qui  trusted.  The  Central  Trust 
Company  is  their  representative,  suing  in  behalf  of  all 
of  them.  And  the  legal  title  he  says  must  be  in  the 
trustees,  and  the  legal  title  was  in  the  trustee.  Didn't 
these  trustees  take  the  money  ?  Our  contention  is  that 
they  took  the  money  rightfully,  aside  from  their  im- 
proper purposes  with  respect  to  it.  That  is  to  say,  they 
took  it  according  to  the  covenants  of  the  mortgage.  It 
was  their  money.  They  had  a  legal  title  to  it.  But,  if 
Your  Honor  please,  it  was  their  money  impressed  with 
a  trust.  So  that  all  of  the  five  requirements  ot  an  express 
trust  exists  here. 

Now,  if  Your  Honor  please,  that  is  just  what  the 
General  Term  of  the  Supreme  Court  of  New  York 
held,  that  they  took  it  with  a  trust,  that  all  of  these 
elements  of  an  express  trust  exist,  and  therefore  that 
there  was  no  statute  of  limitations  running,  because  it 
was  a  continuing  and  subsisting  trust.  And  in  this 
case  we  say  no  statute  of  limitations  can  run,  being  a 
continuing  and  subsisting  trust  so  long  as  the  trust 
continues.     Now  how  long  does  it  continue?    The  trust 
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continues  when  once  established,  if  Your  Honor  please, 
not  alone  until  we  discover  there  is  a  violation  of  the 
trust  obligations ;  it  continues  until  there  is  not  only  a 
violation  hut  a  renunciation  of  the  trust,  Why,  the 
authorities,  if  Your  Honor  please,  are  that  while  the 
discoverv  of  a  fraud  sets  the  statute  in  motion  in  case 
of  an  action  for  relief  on  the  ground  of  fraud;  while 
mere  discovery  sets  it  in  motion  in  such  a  case,  mere 
discovery  does  not  set  it  in  motion  in  favor  of  the 
trustee  of  a  continuing  trust,  but  only  the  renunciation 
by  that  trustee  of  his  trust.  Now,  then,  the  allegation 
in  this  petition,  it*  Your  Honor  please,  is  —  but  it  is 
immaterial,  because  it  is  the  fifteen-year  statute  that 
runs,  and  that  has  not  run  in  any  event — but  the  alle- 
gation of  this  petition  is  that  we  first  found  out  that 
they  were  diverting  these  moneys  in  1890,  and  that 
there  never  was  a  renunciation  of  this  trust  by  any- 
body except  only  by  Burke ;  and  not  by  him  until  he 
filed  his  answer  in  the  Belden  case  in  November,  1890, 
less  than  four  years  before  the  bringing  of  this  action. 
When  he  filed  his  answer  in  the  Belden  case,  we  then 
heard  for  the  first  time,  if  Your  Honor  please,  what  he 
so  strenuously  contended  for  in  his  argument,  that  these 
resolutions  were  only  the  equivalent  of  political  where- 
ases, and  not  covenants;  until  that  time  they  were 
thought  by  eveiybody  to  be  covenants.  The  arbitrators 
spoke  of  them  as  covenants.  But  when  Mr.  Burke 
filed  his  answer  in  the  Belden  case  for  the  first  time 
the  proposition  was  advanced  that  these  were  only  in 
the  nature  of  proposals,  promises  to  so  expend  the 
money,  and  not  covenants.  And  when  he  then  for  the 
first  time  set  up  that  they  were  not  covenants,  that  the 
company  took  the  money  as  the  owner  of  it  not  im- 
pressed with  a-  trust,  t'vcv  to  do  with   it   as  they  might 
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see  fit — when  he  set  up  that,  I  say,  lie  for  the  first  time 
renounced  the  trust  which,  until  that  minute  he  had 
recognized. 

Now  it  was  not  necessary  for  our  legislature  to  pro- 
vide that  there  should  he  no  statute  of  limitations  in 
the  case  of  a  subsisting,  existing  and  continuing  trust; 
that  was  hut  declaratory  of  the  law  as  it  has  ever  been. 
Of  course  the  statute  of  limitations  can  not  run  without 
doing  violence  to  every  principle  upon  which  it  runs  in 
other  cases,  in  the  case  of  a  continuing  and  subsisting 
trust,  for  the  simple  reason  that  the  holding  by  the 
trustee  is  the  holding  by  the  cestui  que  trust ;  the  trus- 
tee but  holds  for  the  cestui  que  trust .  The  authorities  have 
universally  held,  and  the  statute  does  not  change  it, 
that  after  the  trust  has  been  settled  and  after  it  has 
been  established,  no  statute  runs  in  favor  of  the  trustee 
until  that  trustee  renounces  the  trust.  He  may  violate 
his  trust,  he  may  be  guilty  of  a  breach  of  it,  but  that 
does  not  set  the  statute  to  running.  He  may  be  guilty 
of  a  misapplication  and  still  be  the  trustee. 

And  now,  if  Your  Honor  please,  in  this  case,  bear 
in  mind,  as  I  said  a  while  ago,  that  this  is  not  material, 
and  I  do  not  dwell  upon  it  for  fear  that  Your  Honor 
may  think  that  I  deem  it  material ;  it  is  not  material, 
because  the  statute — our  action  being  upon  a  written 
covenant,  is  fifteen  years,  and  we  are  not  bound  to  de- 
termine whether  four  years  have  elapsed  or  not,  but  if 
it  were  four  years,  the  four  years  have  not  run.  That  is 
what  I  want  to  make  out. 

In  this  case,  if  Your  Honor  please,  the  mere  fact 
that  they  took  this  money  under  this  covenant  did  not 
devolve  upon  them  the  necessity  of  at  once  expending 
it.  It  was  to  be  expended  as  the  president  and  the  ex- 
ecutive committee  should  direct  in  their  management 
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of  the  road,  in  double  tracking  it;  not  all  in  the  month 
of  October,  1881,  nor  in  the  year  1881,  nor  from  the 
vear  1881  to  the  year  1885;  it  takes  a  good  while  to 
build  a  railroad.  That  is  how  it  was  to  he  expended; 
and  the  mere  fact  that  they  had  not  at  a  certain  date 
double  tracked  their  road  did  not  import  to  us  neces- 
sarily that  they  had  been  euiltv  of  a  diversion  of  funds, 
and  misapplied  them,  and  that  they  had  no  purpose  to 
carry  out  the  trust.  We  had  no  knowlege  that  they 
had  abandoned  the  trust  or  renounced  the  trust,  or 
taken  a  position  in  hostility  to  the  trust,  until  the  answer 
was  tiled  by  Burke  in  November,  1890,  and  that  an- 
swer was  for  Burke  alone,  and  not  one  of  these  other 
defendants  has  renounced  it  yet;  Mr.  Greene  never  can, 
because  he  died  long  before  the  question  arose.  And 
now,  if  Your  Honor  please,  with  just  one  other  idea  I 
shall  close.  It  is  said,  "you  have  got  your  interest, 
and  there  is  the  road,  and  it  is  not  alleged  that  it  is  in- 
solvent ;  it  is  able  to  pay  the  bonds,  and  that  is  all  you 
are  entitled  to."  If  Your  Honor  please,  is  that  a  good 
answer?  Are  we  not  entitled  to  the  fulfillment  of  the 
contract  we  made?  Consider  the  nature  of  this  con- 
tract. It  has  fifty  years  to  run.  You  have  the  eventful 
fifty  years  last  past  by  which  to  consider  and  measure, 
if  you  can,  in  your  imagination,  the  changes  and  possi- 
bilities of  the  fifty  years  to  come.  No  man  can  do  it. 
At  the  time  when  these  bonds  were  negotiated  steel 
rails  were  worth,  I  suppose,  anywhere  from  fifty  to  sixty 
dollars  a  ton.  I  do  not  know  what  they  are  worth 
to-day. 

Mr.  CRAWFORD:  Twenty-two  or  twenty-three 
dollars. 

Mr.  Forakkr:  Twenty-two  or  twenty-three  dol- 
lars.    Not  worth  more  than  one-third  of  what  they  were 
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then ;  that  much  of  a  change  has  come  within  the  last 
few  years;  other  things  have  changed  in  value  corre- 
spondingly. And  that  is  not  all,  if  Your  Honor  please. 
We  are  on  the  threshold  of  the  electrical  age ;  no  man 
can  foretell  the  developments  of  the  next  fifty  years  in 
the  way  of  bringing  about  competition  for  steam  rail- 
roads ;  it  may  be  that  long  before  the  fifty  years  have 
passed,  or  before  ten  more  years  have  passed,  a  steam 
railroad  such  as  that  is,  a  single  track  road,  will  have 
something  happen  to  it  by  reason  of  improvements,  or 
developments,  or  discoveries,  or  by  reason  of  a  "deadly 
parallel,"  if  Your  Honor  please,  that  will  make  it  far  less 
valuable  than  it  is  to-day.  It  is  not  argument  to  say 
that  to-day,  if  put  up  and  sold  under  the  hammer,  this 
property  would  bring  the  full  face  value  of  the  mort- 
gage. I  do  not  believe  it  would.  I  do  not  know  what 
the  fact  is,  and  it  is  not  necessary  to  inquire.  I  want 
to  impress  upon  Your  Honor  that  when  these  people 
borrowed  $14,500,000  upon  this  road  they  were  borrow- 
ing a  sum  largely  in  excess  of  the  value  of  the  road ; 
measured  by  what  it  had  cost  them — largely  in  excess. 
They  were  borrowing  a  sum  they  could  not  have  the 
face  to  ask  capitalists  to  advance  to  them  except  upon 
the  theory  that  they  were  going  to  add  to  that  road 
18,000,000  by  way  of  improvements ;  they  were  going 
to  double  track  it;  they  were  going  to  increase  its 
equipments ;  they  were  going  to  multiply  its  sidetracks 
and  facilities  for  transaction  of  business ;  they  were  in- 
tending, if  Your  Honor  please,  t^  make  it  a  property 
such  as  would  be  a  good  security  for  the  amount  of 
money  that  they  asked ;  they  did  not  do  it.  The  prop- 
erty is  not  worth,  therefore,  to-day  anything  like  what 
it  would  have  been  worth  if  they  had  done  that.  "Ah," 
but  says  Judge  Burke,  "no  matter;  it  is  still  worth  all 
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that  the  bonds  amount  to,  and  that  is  shown  by  the  fact 
that  you  are  getting  your  interest."     It  may  be  he  is 
right;    it  may  be  he  is  wrong.      It   does  not  matter 
whether  he  is  right  or  wrong,  so  far  as  this  case  is  con- 
cerned.    Who  can  tell  what  the  fact  will  be  ten  years 
from  now,  or  twenty  years  from  now,  much  less  forty 
years  from  now.     We  know  that  in  this  age  of  rapid 
development,  this  age  of  quick  transactions,  this  age  of 
rapid  transit,  this  age  when  the  ingenuity  of  man  is 
alive  and  all  his  energy  is  being  bent  to  the  develop- 
ment of  railroad  properties  and  the  facilitation  of  trans- 
portation, both   of  passengers   and  freight,  a  road  has 
much  to  fear  in  the  way  of  coming  competition   that 
may  interfere  with  its  value.      These  bondholders,  in 
view  of  that,  have  a  right  to  say  here  and  now,  "  we  are 
not  satisfied  with  the  security  we  have,  and  we  would 
not  have   been   satisfied  in  the  beginning  if  we  had 
known  that  that  is  all  we  were  to  have.     We  are  not 
to  be  satisfied  until  we  have  that  which  we  contracted 
for,  that  for  which  we  paid  our  money ;  until  we  have 
this  monev  added  in  the  way  the  covenant  of  the  mort- 
gage  requires ;  until  it  is  double  tracked,  side  tracked, 
and  depots  and  other  facilities  are  added  and  employed, 
such  as  the  $8,000,000  properly  expended  will  secure." 
That  is  what  we  are  here  for.     Now,  these  bondholders 
who  advanced  their  money  upon  that  theory,  have  a 
right  to  ask  that  that  be  done ;  and  are  we  asking  any 
hardship  of  Judge  Burke  and  his  associates,  although 
$8,000,000  with   interest   may  be   involved?     Whose 
money  is  it,  if  Your  Honor  please,  that  we  are  asking 
they  be  compelled  to  restore  to  this  corporation  for  our 
benefit?    W hose  money  is  it ?    W^as  it  not  ours ?     Did 
not  we  advance  it  for  that  purpose  ?     Had  he  any  right 
to  put  it  in  his   pocket  ?     Had  he  any  right  to  say, 
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"  you  have  loaned  me  that  money  and  I  am  going  to 
keep  it  and  do  with  it  as  I  like ;  it  is  my  property, 
my  railroad,  my  coal  company,  my  coal  stock.  I  have 
traded  with  myself;  I  take  $8,000,000  out  of  one  pocket 
and  put  it  into  another.  I  am  just  where  I  began. 
I  have  got  nothing  except  what  belonged  to  me."  Is 
that  true?  Why,  if  Your  Honor  please,  I  can  not 
comprehend  the  moral  conceptions  of  a  man  who  can 
stand  up  in  a  court  of  equity  and  make  that  kind  of  an 
argument  based  upon  such  a  state  of  facts.  If  he  had 
made  no  promise,  if  he  had  made  no  stipulation  about 
the  improvement  of  the  property,'  if  he  had  simply  gone 
into  the  market  and  said,  "  I  have  a  railroad,  a  single 
track,  correctly  describing  it,  running  from  the  river  to 
the  lake,  on  which  I  want  to  borrow  $8,000,000,  to  do 
with  as  I  like,"  if  he  had  said  that,  and  that  only,  "and 
here  are  my  bonds,  and  here  is  my  mortgage  as  securi- 
ty," and  the  money  lenders  had  come  forward  and  had 
taken  his  bonds,  it  would  have  been  his,  and  he  could 
have  traded  jack  knives  with  himself  if  he  wanted  to. 
But,  if  Your  Honor  please,  when  he  went  and  said,  "  I 
want  this  " — what  for  ?  "To  build  another  track  ;  I 
want  this  to  do  certain  things  with,  which  will  benefit 
the  property ;  I  want  this  to  do  things  with,  which  will 
make  that  property  good  security  to  you,  not  for  to-day, 
but  for  every  day  of  the  whole  fifty  years  next  to  come," 
when  he  said  that  he  stipulated  with  that  man  ;  he  in- 
vited confidence  upon  a  particular  representation,  and 
when  the  man  accepted  his  promise,  it  became  a  cove- 
nant between  them  that  he  is  bound  to  carry  out,  and 
which  a  Court  of  equity  will  compel  him  to  carry  out, 
to  the  last  dollar  that  it  will  be  able  to  wrest  from  him, 
of  the  amount  that  he  has  thus  improperly  appropriated. 
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HON.  J.  B.  FORAKER 

On  behalf  of  Complainant  in  the  ease  of  Flora  vs. 
Anderson,  Executor,  et  al. 


If  Your  Honor  please,  for  reasons  with  which  T  have 
acquainted  the  court,  it  will  be  necessary  for  me  to  be  far 
more  brief  in  closing  the  argument  in  this  case  than  under 
other  circumstances  I  would   be. 

I  approach  the  duty,  however,  that  rests  upon  me,  feeling 
that  in  the  time  alloted  to  me  I  can  demonstrate  that  much 
that  has  been  said  upon  the  other  side  is  not  only  without 
warrant,  but  is  not  at  all  creditable  to  counsel  who 
represent   the  defendants  in  this  controversy. 

Let  me  commence,  if  Your  Honor  please,  by  calling 
attention  to 

The  Character  of  This  Litigation. 

The  complainant,  John  W.  Flora,  brings  his  bill,  and 
in  it,  to  be  concise,  he  sets  out  that  he  is  the  son  of  Eliza 
Longworth,  and  as  such,  the  beneficiary  at  her  death  of 
the  provision  made,  to  which  attention  is  called  in  the  bill, 
in  the  will  of  Nicholas  Longworth.  The  answer  denies,  to 
limit  ourselves  to  that  which  is  here  essential,  that  he  is 
the  son  of  Eliza  Longworth,  and  then  avers — and  I  call 
attention  to  that  because  of  the  comments  that  have  been 
made  about  much  of  the  testimony  in  this  case — that  never 
until  the  bringing  of  this  suit,  or  the  negotiations  preced- 
ing the  beginning  of  this  suit  had  the  story  been  heard 
of,  that    Eliza  Longworth    had    given    birth    to  an    illegiti- 


mate  son.  That  is  an  averment  sworn  to  by  the  defend- 
ants in  this  case,  that  never  until  the  negotiations  preced- 
ing- the  bringing  of  this  suit  had  such  a  story  been  heard 
of,  never  until  after  her  death.  They  tendered  that  issue. 
Issue  was  joined  upon  it. 

Who  Is  Flora? 

We  had  a  right,  they  having  tendered  that  issue  and 
wo  having  joined  issue  upon  it,  to  introduce  testimony  in 
respect  to  it,  and  some  of  the  testimony  that  has  been  in- 
troduced in  this  case  is  to  be  accounted  for,  if  Your  Honor 
please,  upon  that  theory. 

Now,  if  Your  Honor  please,  this  being  the  character  of 
the  suit  that  has  been  brought,  let  me  inquire  :  "Who  is 
this  man  Flora?"  that  brings  this  suit;  and  let  me  ask  Your 
Honor,  when  you  come  to  investigate  to  ascertain  who  he 
is,  not  to  take  the  statements  of  counsel  on  the  other  side, 
from  whom  we  have  just  heard  that  John  W.  Flora  is  a 
liar  and  a  perjurer;  that  his  wife  is  a  liar  and  a  perjurer  ; 
that  Mrs.  Kercheval  is  a  liar.au  d  a  perjurer;  that  Mrs. 
Dick  is  a  liar  and  a  perjurer,  and  every  other  one  of  the 
witnesses  of  the  complainant,  who  has  sworn  to  the  facts 
pertinent  to  the  issue  here,  is  a  liar  and  a  perjurer.  I  ask 
Your  Honor  not  to  take  th  -  statements  of  counsel  mule  in 
argument  as  to  the  character  of  these  witnesses,  but  to  look 
at  the  testimony  in  this  case  and  to  ascertain  from  that 
testimony  who  John  \V.  Flora  is,  and  who  the  witnesses 
are  who  have  sworn  in  his  support  here. 

If  you  willlook  to  that  testimony,  and  not  to  the  state- 
ments of  counsel,  unwarranted  as  I  do  not  hesitate  to  char- 
acterize them,  Your  Honor  will  find  that  John  W.  Flora 
-  not  an  adventurer.  .John  W.  Flora  is  not  an  unknown 
individual.  John  \V.  Flora  is  not  a  man  lacking  in  char- 
acter; on  the  contrary  the  testimony  shows  that  John  W. 
Flora  has  a  character  that    any  man  here  might    be  proud 


of,  and  I  say  that  without  meaning  to  disparage  any  one  on 
the  other  side,  for  all  whom  I  have  a  high  regard;  I  say 
because  it  is  true  that  John  W.  Flora's  character  is  just  as 
good  as  the  character  of  any  man  belonging  to  either  the 
Longworth  or  the  Anderson  families. 

The  testimony  shows  that  he  is  now  more  than  seventy 
years  of  age  ;  that  notwithstanding  the  fact  that  he  has 
lived  under  the  ban  and  under  the  disadvantage  of  illegiti- 
macy,  yet  he  enjoys  the  confidence  and  the  esteem  of  all 
who  have  known  him.  A  man  of  honor,  a  man  of  upright- 
ness, a  man  of  truth  and  veracity,  a  life  long  member 
of  the  church,  an  officer  for  many  years  of  that  church,  a 
magistrate  by  the  call  of  his  fellow  citizens  for  more  than 
twelve  years,  a  man  absolutely  without  reproach,  a  man 
who  has  led  a  blameless  life,  a  man  against  whom  3^011 
could  not  find  a  human  being  to  say  aught,  although  you 
ransacked  the  whole  community  in  which  he  had  lived. 

Now  you  are  told  that  John  W.  Flora,  at  the  close  of 
such  a  life,  as  one  of  the  last  acts,  if  Your  Honor  please, 
before  the  grave  closes  over  him.  and  he  appears  before 
that  God — before  whom  he  has  walked  all  the  days  of  his 
life — to  render  an  account  for  all  the  deeds  done  in  the 
body,  has  come  into  this  court  to  bring  a  slander  and  a 
libel,  to  here  place  on  record  a  charge  never  heard  of  until 
after  Mrs  Flagg's  death  ;  and  Your  Honor  is  asked  to  be- 
lieve that  such  is  the  character  of  the  man. 

Let  me  ask  you  to  go  and  read  the  record  ;  let  me  ask 
you  to  digest  it,  notwithstanding  all  that  counsel  have  said 
about  John  W.  Flora  ;  divest  yourself  of  all  1  have  said  and 
consult  the  record  and  learn  as  I  have  learned,  and  learn 
what  I  learned  from  the  evidence  and  my  knowledge  of 
him,  as  this  case  progressed,  that  a  more  honest,  upright, 
sincere  and  truth-loving  man  never  brought  a  case  into  a 
court  of  equity. 

I  stand  here  to  speak   this   afternoon    in    his  cause,  as 


Your  Honor  knows,  at  a  great  deal  of  inconvenience  and 
trouble,  for  T  did  not  suppose  it  would  be  necessary  for  me 
to  hurry  back  here  making  the  sacrifices  that  are  involved 
thai  T  might  speak  here  this  afternoon  ;  but  I  come,  if 
Your  Honor  please,  rejoicing  that  even  at  that  sacrifice  I 
may  stand  here  to  speak  for  a  man  than  whom  there  never 
appeared  in  any  court  of  justice  a  truer,  more  deserving 
complainant  in  any  cause  of  equity. 

lam  glad  of  the  opportunity  to  represent  such  a  man 
and  in  such  a  case. 

Now,  if  Your  Honor  please,  what  is  this  case? 

There  are  some  undisputed  facts  in  it. 

Counsel  on  the  other  side  have  conceded  but  one.  I 
want  to  return  my  thanks  and  give  assurances  of  our  ap- 
preciation for  the  fact  that  Mr.  McDougall  was  willing  to 
concede  this  morning  that  John  W.  Flora  must  have  had  a 
mother!  Yes,  he  must  have  had.  That  much  is  con- 
ceded, beyond  that,  nothing !  He  had  a  mother!  Some- 
body was  his  mother  ! 

Ordinarily,  in  cases  of  illegitimacy,  if  Your  Honor 
please,  we  have  not  any  trouble  to  determine  who  the 
mother  was,  the  trouble  is  to  ascertain  who  is  the  father. 
Here  we  are  not  concerned  as  to  who  was  the  father. 
Counsel  for  the  complainant  have  given  themselves  no 
trouble  on  that  proposition.  It  does  not  make  any  differ- 
ence to  us  who  it  was.  One  story  goes  that  it  was  this  man 
and  another  that  it  was  that  one.  We  paid  no  attention  to 
them  ;  our  concern  has  been  to  ascertain  who  was  the 
mother,  or  rather,  whether  or  not  Eliza  Longworth  was 
t  he  mother. 

Now  1  say  there  are  some  indisputable  facts. 

Before  I  come  to  discuss  the  testimony  that  has  been 
adduced,  let  me  call  your  attention  to  what  was  not  said. 
And  Your  Honor  will  observe  that  nobody,  in  so  far  as  I 
have  heard  counsel   on  the  other  side  and  so  far  as  I  have 


been  advised  as  to  what  was  said  by  counsel  on  the  other 
side  in  my  absence,  has  called  attention  to  at  least  some  of 
these  indisputable  facts. 

To  begin  with,  lie  had  a  mother;  in  the  second  place, 
if  Your  Honor  please,  it  is  an  undisputed  and  indisputable 
fact  in  this  case  that  John  W.  Flora,  when  an  infant 
only  two  or  three  days  old,  was  carried  by  Davis  Carneal 
to  James  Flora's  house,  and  there  delivered  by  Carneal  to 
James  W.  Flora  and  his  wife  Sarah.  Have  counsel  said 
anything  about  that?  Should  not  you  gentlemen  amend 
your  arguments  and  tell  us  that  John  Thatcher  was  a  liar 
and  a  perjurer — a  man  eighty-five  years  of  age  when  he 
testified,  without  any  more  interest  in  the  result  of  this 
case  than  Your  Honor  has,  with  no  motive  on  earth  ex- 
cept only  to  tell  the  truth.  He  tells  us,  and  he  stands  un- 
contradicted. He  does  not  speak  of  declarations  ;  he  tells 
us  he  was  present  and  he  saw  with  his  own  eyes  Davis  Car- 
neal taking  this  identical  child  to  the  home  of  James  W. 
Flora,  and  he  tells  us,  if  Your  Honor  please — I  want  you 
here  now  to  note — that  Davis  Carneal  told  his  uncle  in 
his  presence  that  the  child  was  flic  child  of  Eliza  Longworth. 

I  will  return  in  a  moment  to  that.  Now,  remember 
that  is  the  declaration  by  a  member  of  the  Longworth  fam- 
ily. It  is  a  declaration  by  the  party  having  the  child  in 
charge — tli3  party  who,  above  all  others,  was  supposed  to 
know,  and  did  know,  the  maternity  of  that  child.  That  is 
what  Davis  Carneal  said  ;  this  is  an  undisputed,  unchal- 
lenged fact,  that  Davis  Carneal  took  this  child  to  James 
W.  Flora's  house  and  delivered  it  to  him  and  his  wife,  so 
that  they  might  bring  it  up,  and  that  was  when  the  child 
was  only  two  or  three  days  old. 

The  Legislative  Acts. 

Mr.  McDougall  read  this  morning  some  acts  of  the 
General  Assembly  of  the  Commonwealth  of  Kentucky,  and 
I  could  not  help  feeling   amused,  if  Your  Honor  please,  at 
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the  ingenious,   but   manifestly   fallacious,   explanation    he 
undertook  to  offer  as  to  those  amendments. 

I  think,  if  Your  Honor  please,  they  tell  their  own  story. 
They  show  this,  if  Your  Honor  please  ;  he  refers  to  an 
ejectment  suit,  with  which  they  did  not  have  any  more  to 
do  than  Mr.  McDougall  had,  who  was  not  then  born — the}' 
show  that  the  people  who  took  John  W.  Flora  to  James 
Flora  were  keeping  a  watch  on  that  child  ;  they  show  that 
these  people  were  making  a  record  in  the  Legislature  of 
Kentucky  with  respect  to  that  child  that  would  serve  some 
purpose  which  they  themselves  had  in  view,  and  it  is 
not  necessary  for  me  to  characterize  it,  but  I  will  charac- 
terize the  character  of  it  when  I  come  to  that  presently. 
Xow,  what  about  this  first  act — the  one  passed  in  1839.  It 
is  in  evidence  that  the  foster-father  of  John  W.  Flora  told 
him  of  the  first  act — told  him  he  had  it  passed  in  order 
that  he  might  inherit  whatever  property  he  might  leave. 
It  recites  the  facts  as  they  have  been  established  by  the 
testimony  in  this  case.  That  is  at  page  135  of  the  Record, 
and  I  want  Your  Honor  to  notice  this  and  study  this  : 

"  Whereas,  James  Flora,  and  Sarah,  his  wife,  took 
charge  of  an  infant  boy,  and  have  raised  him,  and  are  de- 
sirous that  he  should  bear  their  name,  and  become  their 
legal  heir  and  representative,  having  no  children  of  their 
own  ;  therefore, 

Be  it  enacted  by  the  General  Assembly  of  the  Com- 
monwealth of  Kentucky,  that  the  boy  aforesaid  shall  be 
called  and  known  by  the  name  of  John  Wiggins  Flora  ami 
he  is  hereby  made  capable  of  inheriting  the  estate  of  said 
James  Flora  and  Sarah,  his  wife,  and  to  all  intents  and 
purposes  be  their  legal  heir  and  representative  after  their 
decease." 

This  is  the  first  act,  if  Your  Honor  please. 

Now  let  me  have  Your  Honor's  attention  particularly 
to  this  one  suggestion. 

An}"  lawyer  called  to  the  employment  in  a  case  of  this 
character  might  perhaps  think    to  consult   the   statutes   of 


the  state  where  the  child  was  brought  up  to  see  whether  or 
not  there  had  ever  been  any  act  of  adoption,  that  is  pos- 
sible, and  yet,  unless  somebody  would  make  the  suggestion, 
perhaps  they  would  not  think  to  do  that  even,  but  who, 
having  had  his  attention  called,  as  attention  of  counsel  on 
the  other  side  was  called  by  us  with  the  proof  we  offered,  to 
a  statute  of  this  character,  would  think  to  look  through 
succeeding  volumes  of  the  General  Assembly's  enactments 
to  discover  whether  a  name  had  subsequently  been  changed, 
and  whether  or  not  there  had  been  other  legislation  in  re- 
gard to  it.  Where  did  counsel  on  the  other  side  get  the 
suggestion  that  there  was  other  legislation  ;  where  did  you 
get  the  suggestion  that  you  could  look  for  something  new  in 
the  subsequent  enactments  of  the  Legislative  Assembly? 
You  got  it  from  somebody  who  knew  that  such  legislation 
was  there. 

Mr.  Worthington  :     Do  you  want  an  answer? 

Mr.  Foraker  :  I  do  not  care  whether  you  answer  it,  or 
not,  I  am  making  my  argument.  I  know  you  got  it  from 
somewhere.  How  did  you  get  it?  I  know  how  Ave  got 
ours.  They  look  and  they  find,  and  what  is  it  they  find  ; 
they  find  that  this  man,  who  is  named  John  W.  Flora  in 
1839,  in  18-44  had  his  name  changed  to  James  W.  Flora. 
The  testimony  is  that  John  W.  Flora  never  heard  of  these 
subsequent  enactments  ;  he  never  heard  of  either  the  act  of 
1844,  or  of  the  act  of  1845  until  they  were  presented  to  him  on 
his  cross-examination  ;  he  said  then,  "  1113^  foster-father 
told  me  of  the  act  adopting  me  and  giving  me  the  name  of 
John  Wiggins  Flora,  but  he  never  told  me  of  the  subse- 
quent acts  ;  he. never  spoke  of  either  of  them."  The  truth 
is  James  W.  Flora  went  to  his  grave,  if  Your  Honor  please, 
without  ever  having  heard  of  either  one  of  them  ;  never 
heard  of  any  such  a  thing,  and  proof  of  it  is  in  the  fact, 
first,  that  when  in  1844  the  name  of  John  W.  Flora  was 
changed  to  James,  James  Flora  did   not   commence  calling 
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him  James  instead  of  John  ;  nobody  else  ever  did,  nobody 
else  ever  heard  of  it  ;  the  complainant  was  called  John  W. 
Flora  all  his  life. 

In  1S45,  not  satisfied  with  the  act  of  1844,  they  have 
the  Legislature  of  Kentucky  pass  another  act,  and  for 
cold-blooded  infamy  this  second  act  surpasses  anything; 
that  has  been  described  by  the  fertile  imagination  of  the 
distinguished  counsel  on  the  other  side.  What  is  this  third 
act?  The  third  act  is  a  recitation  in  its  whereases,  that  it 
has  come  to  the  knowledge  of  the  General  Assembly  of  the 
State  of  Kentucky,  that  John  W.  Flora — who  had  had  his 
name  changed  the  year  before — they  seemed  to  have  for- 
gotten about  that — to  James — that  John  W.  Flora  is  the 
natural  son  of  James  Flora — "  whereas  it  has  come  to  our 
knowledge  that  John  Flora," — not  James — the  name  they 
had  given  him  the  one  year  before — "  that  John  Flora  is 
the  natural  son  of  James  Flora,"  and  therefore  they  go  on 
to  provide,  etc.  Who  was  James  Flora?  He  was  the  man, 
if  Your  Honor  please,  who,  at  the  request  of  the  party 
having  this  infant  in  charge,  had  become  its  foster-father, 
and  he  was  nothing  beyond  a  plain,  uneducated  farmer, 
living  back  of  Newport,  tilling  the  soil,  knowing  nothing  of 
what  was  going  on  at  Frankfort.  The  testimony  shows 
this. 

He  was  not  the  character  of  a  man  to  go  down  to  Frank- 
fort to  secure  the  enactment  of  one  law  after  another  ; 
somebody  else  was  doing  that,  and  somebody  else  was  doing- 
it  knowing  that  unless  somebody  called  his  attention  to  it 
he  would  go,  as  he  did  go,  to  his  grave  without  any  knowl- 
edge of  the  crime  that  had  been  committed  against  him. 
James  Flora,  by  the  infamous  passage  in  this  resolution  is 
made  to  appear  the  natural  father  of  John  Flora.  This  is 
a  falsehood  in  the  light  of  the  testimony  in  this  case. 

Why,  if  Your  Honor  please,  the  presence  of  John  Flora  , 
in  the  family  of  James    flora,  was   enough    to   excite  criti- 
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cisra  and  start  the  stor}r  that  lie  was  the  natural  father  if 
there  had  been  any  foundation  for  it  whatever,  and  yet 
never  to  mortal  man,  never  to  human  mind  has  it  occurred 
until  we  hear  it  now  from  the  lips  of  counsel  to  charge  that 
James  Flora  had  any  illegitimate1  child.  The  very  fact  that 
no  such  suggestion  was  ever  made  is  enough  to  show  that 
the  act  of  1845  was  an  infamous  attempt  on  the  part  of 
those  who  were  responsible  for  the  being  that  is  now  before 
Your  Honor,  to  make  a  record  that  might  exonerate  those 
for  whom  they  acted,  at  the  expense  of  the  man  who  had 
yielded  to  their  desires  and  given  this  poor  illegitimate 
child  a  home  in  his  family. 

But,  if  Your  Honor  please,  another  thought  conclusive 
that  James  Flora  was  not  the  natural  father  of  John  Flora. 
This  record  shows  how  John  Flora  got  into  James  Flora's 
family,  and  who  brought  him  there,  viz.,  Davis  Carneal. 

There  is  not  any  question  about  that.  Counsel  on  the 
other  side  will  not  pretend  to  question  that  statement  ;  they 
can  not  question  it  if  they  would,  it  is  established  as  abso- 
lutely as  Your  Honor  sits  in  judgment  here.  Davis  Car- 
neal took  this  infant  child  to  James  Flora.  Was  he  taking 
to  James  Flora,  James  Flora's  own  child?  No,  if  your 
Honor  please,  the  subsequent  legislation,  the  two  acts,  of 
which  neither  John  Flora  nor  James  Flora  ever  had  knowl- 
edge until  counsel  presented  them  at  somebody's  sugges- 
tion, were  an  attempt  on  the  part  of  the  people  who  had 
sent  John  Flora  into  the  wilderness  to  make  a  record  that 
could  be  used  when  the  time  for  producing  a  record  should 
come. 

So  much  for  those  now. 

If  Your  Honor  please,  I  say  it  is  an  undisputed  fact 
that  he  had  a  mother  and  that  Davis  Carneal  took  this  boy 
to  James  \Y.  Flora,  and  it  is  an  undisputed  fact  that  there 
were  these  three  acts  of  the  General  Assembly  of  Kentucky. 

The  first  act  we  know  all  about.     It  is  consistent  with 
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t lie  whole  theory  of  complainant's  case  and  consistent  with 
all  the  testimony  in  this  case.  The  others  are,  in  fact,  con- 
tradictions of  it  all. 

James  Flora. 

Another  undisputed  fact  which  I  have  noted  was  that 
James  Flora  never  had  any  children  by  his  wife.  They 
had  been  married  some  years — I  do  not  know  just  how 
inanv — I  do  not  know  whether  the  testimony  states  when 
John  Flora  was  taken  there,  but  the  testimony  is  they 
never  had  any  children  before  or  afterwards,  and  we  are 
asked  this  morning  by  counsel  on  the  other  side  what  rela- 
tionship there  was  between  Nicholas  Longworth  and  James 
Flora.  There  did  not  have  to  be  any.  Davis  Carneal  is  the 
party  who  is  in  charge  and  he  seems  by  the  testimony  to 
have  known  all  about  James  Flora.  He  seems  to  have 
known  that  James  Flora  was  a  farmer,  and  a  respectable, 
honorable,  truthful  man.  And  there  seems  to  have  been 
some  such  relationship  between  them  amounting  to  friend- 
ship, as  shown  by  this  testimony,  that  warranted  him  in 
going  there  with  the  child. 

Now,  what  does  it  all  show,  if  Your  Honor  please? 
That  when  a  child  is  only  two  or  three  days  old  it  should 
be  spirited  away  in  this  manner,  it  should  be  taken  from 
its  mother's  breast,  taken  to  strangers,  left  in  the  manner 
in  which  this  man  was,  to  be  brought  up,  and  all  the  pre- 
cautions taken  that  were  taken  here.  All  these  acts  se- 
cured by  the  General  Assembly  of  Kentucky.  What  docs 
it  show?  It  shows  that  there  was  some  extraordinary  rea- 
son  for  it  all.  It  shows  that  somebody  had  some  great  de- 
sire, cither  on  account  of  the  social  position  or  some  other 
account — it  does  not  make  any  difference  what  it  was — to 
prevent  the  knowledge  to  the  public  of  the  fact  that  an  ille- 
gitimate child  had  been  born,  and  it  shows  also  that  the 
people  who  had  that  desire  and  who  did  this  were  people 
able      to     resort     to    such     measures    to   prevent      public 
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knowledge  and  of  enough  commanding  influence  to  secure 
such  legislation  as  might  be  necessary  to  accomplish  the 
purpose  the}7  had  in  view  in  that  respect. 

Now,  these  are  undisputed  facts.      I  might   mention   an- 
other. 

Sentimental  Considerations. 

A  great  deal  lias  been  said  about  the  indecency  of 
bringing  such  a  suit,  about  t  lie  indelicacy  of  such  a  charge. 
I  am  not  insensible  to  that.  The  presentation  of  this 
case  has  been  throughout  a  matter  of  great  embarrassment 
to  counsel  for  complainant,  but  I  submit  to  Your  Honor, 
that  so  far  as  the  pleadings  and  the  evidence  are  con- 
cerned, every  consideration  has  been  shown  that  was 
consistent  with  a  conscientousness  or  faithful  discharge 
of  duty  to  client. 

I  never  entered  upon  the  discharge  of  a  professional 
duty  with  more  absolute  conscientiousness  or  a  higher  re- 
gard for  duty  than  I  have  done  in  this  case.  I  entered 
upon  it  only,  if  Your  Honor  please,  when  in  my  mind  there 
was  absolutely  no  question  whatever  as  to  the  truth  of  the 
claim  that  John  W.  Flora  makes.  The  testimony  has,  as 
the  testimony  does  in  every  case,  developed  more  or  less 
inaccuracies  on  the  part  of  the  witnesses,  but  on  the 
whole  the  testimony  is  conclusive  ;  it  is  a  case  where 
in  making  proof  we  have  been  at  the  greatest  disad- 
vantage ;  seventy  years  have  elapsed  ;  you  can  not  call  liv- 
ing witnesses  as  to  the  birth.  We  heard  the  astonishing 
statement  this  morning  from  counsel,  that  before  declara- 
tions can  be  admitted  in  cases  of  pedigree  there  must  be 
proof  of  the  birth  by  personal  knowledge.  Whoever  heard 
of  such  a  proposition  coming  from  counsel  in  any  case? 
(Turning  to  Mr.  McDougall) .  You  said  it  in  exactly  so 
many  words,  therefore  do  not  shake  your  head — \  noted  it 
when  you  said  it — the  birth,  we  were  told  this  morning, 
with    all    the  assurance  of   which  counsel    who   spoke   this 
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morning  is  capable  :  "Proof  of  the  birth  by  personal  knowl* 
edge  must  be  first  given  before  you  can  give  any  other  kind 
of  testimony."  X<>  such  proposition  was  ever  advanced  in 
any  case  in  any  court  of  justice.  On  the  contrary,  the  law 
is  as  elementary  as  the  proposition  that  a  man  must  pay  a 
promissory  note  when  lie  signs  it,  if  somebody  else  does  not 
pay  it  for  him,  that  you  can  prove  pedigree  by  declara- 
tion, by  reputation,  by  documentary  evidence.  You  can 
prove  it  in  any  of  these  ways  provided  you  prove  it  suffi- 
ciently to  satisfy  the  adjudging  power  that  you  have  estab- 
lished the  fact.  There  is  no  such  thing  as  proving  by  per- 
sonal knowledge  the  birth  and  then  calling  in  a  declara- 
tion. What  would  be  the  use  of  declarations  after  you 
have  made  proof  of  the  material  fact.  The  proposition 
needs  only  to  be  stated  for  its  absurdity  to  be  made  ap- 
parent. 

But  if  Your  Honor  please,  a  great  deal  was  said  on 
the  sentimental  point  to  which  I  have  referred,  and  we  are 
not  insensible  to  it,  but  if  sentiment  is  to  have  anything  to 
do  with  this  case,  there  is  a  good  deal  on  our  side. 

Till  I  go  down  to  my  grave  I  can  never  forget  the  im- 
pression made  upon  me  by  John  W.  Flora  when  he  told  me 
how  like  a  mountain  weight  of  sadness  and  sorrow  had 
followed  him  all  the  days  of  his  life,  the  knowledge  that  he 
was  an  illegitimate,  who  had  no  father  or  mother  claiming 
him,  but  both  disowning  him.  And  when  he  told  me  that  he 
cared  not  one  copper  cent — as  I  told  counsel  on  the  other 
side — for  the  money  that  was  involved,  so  that  he  might 
discharge  the  duty  he  felt  he  owed  to  a  large  family  of 
children,  whom  he  had  brought  up,  and  who  are  all  an 
honor  to  the  society  to  which  they  belong,  so  he  might  dis- 
charge the;  duty  he  owed  of  placing  on  record  somewhere 
all  that  he  knew  of  his  origin.  It  is  enough,  if  Your 
Honor  please,  to  move  a  heart  of  stone.  But  I  apprehend 
that  sentimenl  is  not  to  determine  this  case  ;   I   apprehend 
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that  Vour  Honor  will  determine  it  according  to  the  testi- 
mony that  lias  been  produced,  and  that  you  will  determine 
it  according  to  the  facts  that  have  been  established,  that  if 
John  W.  Flora  is  shown  by  this  testimony  that  he  is  the 
illegitimate  son  of  Eliza  Flagg,  and  the  law  will  permit  it, 
yon  will  give  him  the  relief  that  he  asks  for;  otherwise  you 
will  deny  it.  I  have  no  apologies  to  offer  for  counsel  in 
this  case.  I  take  it  we  can  make  manifest  our  sincerity,  and 
that  our  judgment,  good  or  bad,  has  been  honestly  and  con- 
scientiously exercised,  and  we  stand  here  as  we  have  the 
right,  as  our  prefessional  oath  requires  to  present  to  Your 
Honor  the  claim  of  our  client. 

The    Proof. 

Now,  what  proof  have  we  offered  that  John  W.  Flora 
is  the  illegitimate  son  of  Eliza  Longworth?  There  is  no 
one  here  to  testify  that  he  sat  by  at  the  birth  ;  we  concede 
we  have  not  that  kind  of  testimony.  There  is  no  docu- 
mentary evidence  here  to  show  that  fact,  but  there  are 
declarations  here,  and  there  is  reputation  here,  that  such  is 
the  case.  They  make  the  charge  in  this  case — and  they 
hinge  all  their  defense  upon  their  proposition,  in  one  as- 
pect of  it — that  John  W.  Flora  was  born  in  1820,  and  there- 
fore, that  Eliza  Longworth  could  not  have  been  his  mother 
because  of  her  tender  age  at  that  time. 

It  would  be  remarkable  if  at  that  age  she  should  give 
birth  to  a  child,  but  it  is  not  impossible.  Counsel  stated 
here  in  the  progress  of  this  case,  when  an  interlocutory 
motion  was  argued  before  you,  that  in  the  eye  of  the  law 
a  woman  at  the  age  of  eighty  might  give  birth  to  a  child. 
The  same  law  they  then  invoked  tells  us  that  at  the  age  of 
ten  a  girl  may  give  birth  to  a  child,  not  one  case,  or  twenty, 
but  hundreds  of  them,  running  through  the  books.  We 
were  told  also  about  some  doctor  from  Kentucky  being  ex- 
amined about  this.  I  had  very  little  to  do  with  the  taking 
of  the  testimony  in  the  case,  and  I  am  not  as  familiar  with 
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it  as  I  should  be,  but  I  think  if  Your  Honor  will  turn  to 
the  record,  you  will  find  that  that  doctor's  testimony  was 
taken  before  Your  Honor  decided  the  exceptions  that  were 
taken  to  the  bill,  and  before  it  was  established  in  this  case 
that  the  law  would  take  judicial  notice  of  the  fact  as  to 
when  a -woman  became  child-bearing  and  when  she  ceased. 
There  was  no  testimony  taken  on  that  point  after  that 
ruling,  for  manifestly  Your  Honor  was  right  on  that  point, 
and  it  was  waste  of  time  to  take  testimony  in  regard  to  it. 
But  now,  if  Your  Honor  pleases,  what  are  the  declarations 
here? 

I  understand  some  authorities  were  read  yesterday  to 
the  effect  that  declarations  of  members  of  the  family  are 
competent  only  in  cases  of  legitimacy  ;  it  is  not  my  opinion 
that  such  is  the  law  ;  I  have  not  seen  the  authorities  cited  ; 
I  have  seen  no  authorities  making  any  such  distinction, 
and  I  think  I  can  satisfy  Your  Honor  that  no  such  dis- 
tinction should  be  made;  that  wherever  it  became  compe- 
tent to  prove  pedigree  the  declarations  of  members  of  the 
family  may  be  offered  in  evidence  to  prove  pedigree,  and 
there  you  may  offer  proof  of  reputation. 

What  is  the  proof  here? 

But  let  me  revert  for  a  moment,  and  speak  of  age.  I 
do  not  care  whether  it  is  '20  or  '24  or  '25  when  John  W. 
Flora  was  born  for  the  purpose  of  this  case,  and  Your 
Honor  will  find  there  is  no  contradiction,  except  such  as 
might  occur  in  the  testimony  of  anybody  who  is  striving 
with  all  his  might  to  be  absolutely  truthful. 

Reputation. 

Now,  it  is  an  undisputed  fact,  whatever  may  have 
been  the  age  of  Eliza  Longworth  at  the  time  when  John 
Flora  was  born,  that  for  some  reason  or  other,  every- 
body said  that  she  was  the  mother  of  this  child.  Is  it 
not  a  little  bit  singular  that  through  the  seventy-odd 
years  that  this   man  has   lived,  commencing  with  the 
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when  he  was  not  more  than  three  or  four  days  old,  ac- 
cording to  every  person  that  has  spoken,  Eliza  Long- 
worth  was  said  to  be  his  mother,  and  no  other  woman 
was  ever  charged  with  such  a  thing  ?  Isn't  that  some- 
what remarkable  ?  What  does  the  testimony  show  in 
regard  to  this  ?  It  shows  that  at  Alexandria,  through- 
out the  county  of  Campbell,  wherever  John  Flora  was 
known,  from  the  very  day  he  was  taken  to  James 
Flora,  common  reputation  said  he  was  the  grandson  of 
Nicholas  Longworth  and  the  son  of  Eliza  Longworth. 
The  younger  she  might  be  the  more  remarkable  it  would 
be  that  his  maternity  would  be  attributed  to  her,  and 
be  everywhere  insisted  upon  and  known  by  everybody. 

There  is,  as  I  said  a  while  ago,  some  conflict  in  the  test- 
raony  as  to  who,  according  to  the  reputation,  was  the  father, 
but  absolutely  none  as  to  the  mother.  The  testimony  is 
that  that  was  common  reputation,  not  only  in  Campbell 
county,  but  also  at  California,  also  at  Buena  Vista,  where 
she  afterwards  lived  ;  also  here  in  Cincinnati. 

We  are  told,  however,  that  certain  people  did  not  know 
of  it.  Why  didn't  they  call  me,  I  didn't  know  about  it ; 
why  didn't  they  call  any  one  of  the  other  two  hundred 
thousand  people  living  in  Cincinnati ;  my  testimony  would 
have  been  just  as  good  as  Mr.  Kiersted's,  just  as  good  as 
Mr.  Whiteman's,  just  as  good  as  Mr.  Bates'  ;  just  as  good 
as  that  of  any  other  of  the  witnesses  whose  testimony  was 
taken. 

There  is  not,  if  Your  Honor  please,  one  word  of  testi- 
mony in  all  the  testimon}^  that  they  so  flippantly  recited 
that  is  competent  to  prove  anything  but  a  negative  ;  that  is, 
Mr.  Groesbeck  did  not  hear  of  it,  other  people  did  not  hear 
of  it,  but  I  can  say  that  by  our  witnesses  we  have  proven 
it  was  common  reputation  in  Campbell  county,  Keniucky, 
at  Buena  Vista  where  the  Flaggs  lived,  and  in  Cincinnati, 
that  birth  had  been  given  by  Eliza  Longworth    to  a  child, 
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and  that  the  child  was  sent  to  Kentucky,  and  all  through 
Kentucky  the  report  was  that  the  child  to  whom  she  had 
given  birth,  and  the  child  sent  to  Kentucky  was  this  man 
John  W.  Flora. 

Now,  do  not  all  the  books  lay  it  down?  Is  it  not 
an  elementary  proposition  that  declarations  are  compe- 
tent to  prove  pedigree  ?  And  would  it  not  be  a  most 
remarkable  thing,  more  remarkable  than  anything  re- 
counted on  the  other  side,  that  the  whole  community 
should  turn  to  one  poor  absolutely  innocent  person  and 
fasten  the  responsibility  of  this  thing  upon  her  ?  The 
more  youthful  the  more  secure  she  would  be  against 
such  a  charge,  and  the  more  probable  it  is  that  if  made 
at  all,  it  was  truthful.  Who  would  venture  to  make 
it  if  it  were  not  so?  Read  these  witnesses,  they  are  not 
unknown  people  ;  they  are  all  people  of  prominence  in  their 
community;  they  are  all  people  of  respectability;  they  are 
all  people  of  age  ;  they  are  all  people  of  mature  judgment  ; 
they  are  all  people  from  beginning  to  end  who  have  no 
improper  motive  whatever  to  testify  falsely  in  this  case,  no 
interest  in  it,  not  one  of  them  called  except  against  his  will  ; 
every  one  of  them  telling  simply  what  he  has  heard,  and 
from  the  day  he  was  taken  there  seventy  years  ago  until 
now  there  has  been  thatcommon  report  in  that  community. 
What  then  becomes  of  the  charge  which  we  are  invited  to 
meet  that  this  is  a  story  started  since  the  death  of  Mrs. 
Flagg ;  the  story  of  an  adventurer  actuated,  as  it  has  been 
flippantly  said,  by  "  need  and  greed." 

Now  I  come  to  declarations.  We  are  not  compelled  to 
rely  on  reputation. 

Declarations. 

I  have  already  alluded  to  the  fact  established  here 
without  contradiction,  for  it  is  not  in  the  power  of  the 
other  side  to  contradict  or  question  it,  that  when  this  child 
went  to  James  W.  Flora,  at  the  age  of  three  or  four  clays, 
he  was    taken    there    by  Davis    Carneal.     Who  was    Davis 
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Carneal?  He  was  a  member  in  some  degree  of  relation- 
ship to  Nicholas  Longworth,  his  brother-in-law.  How 
came  he  in  possession  of  John  W.  Flora?  The  testimony 
is  not  questioned  that  Carneal  had  the  complainant  in  his 
possession.  It  is  not  declaration  that  he  was  in  possession 
of  him,  it  is  a  living  witness  who  says  :  "  I  saw  Davis 
Carneal,  and  I  knew  Davis  Carneal,  and  I  knew  him  until 
his  death,  and  Davis  Carneal  had  this  child  in  his  posses- 
sion, and  Davis  Carneal  told  my  uncle,  while  I  was  stand- 
ing b}r,  a  lad  then  about  fifteen  years  of  age,  that  that  baby 
was  the  child  of  Eliza  Longworth  and  that  it  was  a  smug- 
gled piece  of  business." 

It  is  John  Thatcher,  whose  character  as  a  man  and 
whose  reputation  for  truth  and  veracity  have  not  been  and 
can  not  be  questioned,  who  tells  us  that.  Isn't  that  enough 
to  meet  the  requirements  of  the  law  if  there  were  nothing 
else?  And  that  has  remained  uncontradicted.  John 
Thatcher  says  :  "I  am  eighty-five  years  old  ;  I  have  no  in- 
terest in  this  case;"  he  is  preparing  to  quit  the  shores  of 
time  as  some  other  people  who  have  been  referred  to  are 
about  to  do,  and  there  is  no  reason  why  he  should  come  on 
the  stand  and  perjure  himself.  I  do  not  know  what  counsel 
said  yesterday,  but  counsel  this  morning  never  told  Your 
Honor  of  John  Thatcher,  nor  questioned  his  statement;  he 
could  notsuccessfullv  do  it  ;  I  ask  Your  Honor  to  read  it.  He 
says  Davis  Carneal  had  this  boy  in  his  possession.  Now,  if 
he  had  him  in  his  possession,  we  know,  do  we  not,  that  he 
ought  to  be  able  to  tell  whose  child  he  was  ;  we  know,  as  I 
said  awhile  ago,  that  he  could  not  have  been  James  Flora's 
foster-child,  and  Davis  Carneal  taking  him  out  to  his  home 
to  deliver  to  him.  We  know  that  what  he  said  was  spoken 
without  reference  to  this  litigation.  There  is  no  changing 
of  figures  there,  nor  changing  of  the  record,  when  any  one 
testifies  ;  that  is  the  first  declaration.  Then  there  come 
other  declarations  ;  I   do   not  want  to  dwell   upon 'them  to 
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the  extent  of  being  tedious.  But  how  do  they  dispose  of 
the  testimony  of  John  Flora  and  his  wife  and  their  visit  to 
Larz  Anderson  ;  I  ask  Yonr  Honor  to  read  it  ;  no  unbiased 
man  can  read  it  but  will  think  that  they  visited  that  house 
just  as  they  stated.  But,  said  Mr.  McDougall.  there  is  this 
and  that  in  the  conduct  of  Mr.  Flora.  Bear  in  mind  who 
Mr.  Flora  is.  I  agree  that  if  Mr.  McDougall  had  been  in 
his  stead  there  would  have  been  a  different  line  of  conduct, 
but  Mr.  Flora  is  a  very  different  man  ;  the  testimony  gives 
you  a  picture  of  him — a  plain  farmer,  almost  illiterate  as 
the  letter  he  has  introduced  in  evidence  shows.  Can  he  or 
not  know  his  rights  ;  he  who  when  he  consulted  his  counsel 
was  told  he  had  no  rights  until  the  death  of  Mrs.  Flagg, 
and  advised  to  stand  still  until  that  time  and  then  he  could 
take  under  the  will?  He  did  what  his  counsel  told  him  to 
do  and  he  stood  still. 

But  what  does  he  say:  "I  went  there  in  1863,  my 
wife  went  wit!)  me."  The  only  objection  I  have  to  equity 
cases  is  that  we  have  to  present  to  the  court  depositions  in- 
stead of  living  witnesses  ;  I  wish  that  Your  Honor  might 
have  seen  John  W.  Flora  and  his  wife  when  they  told  of  their 
visit  to  the  house  of  Larz  Anderson  and  of  the  talk  they 
had  with  Larz  Anderson  and  Larz  Anderson's  wife  ;  and  no 
man  who  is  unbiased  and  unprejudiced  in  respect  to  it  can 
come  to  any  other  conclusion  except  that  it  happened  pre- 
cisely as  they  told  it.  I  will  not  dwell  upon  what  hap- 
pened, but  there,  according  to  the  testimony,  were  declara- 
tions of  those  who  knew,  declarations  or  that  which  was 
equivalent  from  both  Larz  Anderson  and  his  wife  and  from 
Joseph  Longworth  as  well.  Then  there  was  another  time 
in  Newport  that  he  testified  about  when  there  was  the 
equivalenl  of  the  same  declaration,  and  then  there  were  the 
visits  that  were  made  by  this  complainant  to  Nicholas 
Longworth  himself,  and  I  ask  Your  Honor  to  read  how  up 
hill  and    down    hill,  not  with   scores,  but  with   hundreds   of 
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questions  the  old  man  was  plied  to  try  in  some  way  oil 
other  to  entrap  him  into  a  statement  that  might  be  contra- 
dicted by  somebody,  and  yet,  you  will  see  that  on  every 
point,  from  beginning  to  end,  lie  was  confirmed  as  to  even 
essential  matter  by  the  testimony  of  the  other  witnesses  as 
to  what  happened  when  he  went  to  visit  Nicholas  Long- 
worth,  how  he  talked  to  him,  how  he  entertained  him,  where 
he  took  him,  what  he  said  to  him,  etc. 

Why.  if  these  people  had  never  heard  tell  of  him, 
would  there  be  an}T  such  attention  shown  to  him? 

Now,  I  will  come  to  the  letter  written  to  Mrs.  Flagg 
and  I  will  come  to  the  bible  record. 

Mrs.  Flag-g-'s  Letter  and  the  Bible  Record. 

"Ah,"  they  say,  "here  is  perjury;  here  is  a  palpable 
change  of  the  record."  Where  is  the  change  of  the  record? 
I  have  it  before  me  and  I  want  Your  Honor  to  look  at  it. 
The  charge  that  there  is  a  change  of  the  record  here  is  as 
base  as  any  charge  can  be,  and  I  say  it  without  the  fear  of 
successful  contradiction.  And  now  they  have  had  it  pho- 
tographed, and  they  had  it  slowly  developed,  and  I  say 
that  the  charge  is  absolutely  without  foundation.  The 
charge  is  that  there  is  a  stroke  over  the  4,  as  I  understand 
it.  I  wish  Your  Plonor  would  look  ;  I  want  you  to  look 
while  I  am  here. 

The  Court  :  The  charge  is  that  the  stroke  is  made 
over  an  earlier  cipher. 

Governor  Foraker  :  Look  at  all  the  heavy  strokes  be- 
low, and  it  is  plain  they  were  all  copied  at  one  time.  But 
\V.  B.  Flora  testified  that  he  made  this  record — that  it  is 
an  exact  copy  of  the  record  in  the  old  bible.  And  who  is  Mr. 
W.  B.  Flora?  No  man  represented  on  the  other  side  stands 
higher  for  truthfulness  and  integrity  than  W.  B.  Flora. 
He  is  Clerk  of  the  Court  at  Paxton,  Ford  county,  Illinois — 
a  man  of  absolute  integrity  of  character.     He  comes  upon 
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the  stand  and  lie  says  :  "  That  is  my  handwriting  ;  I  copied 
that  twenty  odd  years  ago,  and  it  is  an  exact  and  truthful 
copy  of  that  which  was  in  the  old  bible — put  there  back 
in  the  forties." 

Now  look  at  the  other. 

I  suppose  Your  Honor  saw  this  letter  that  he  wrote  to 
Mrs.  Flagg.  No  more  is  there  a  change  here  than  there 
was  there  ;  absolutely  refuted  on  the  very  face  of  the  paper. 
But  what  do  counsel  toll  us  about  it?  They  tell  us  that 
when  this  bible  was  presented  in  evidence  they  saw  at  a 
glance  what  nobody  else  ever  thought  of  until  they  came 
here,  that  there  had  been  a  falsification  of  this  record,  a 
change  ;  but  they  said  nothing  about  it,  no  witness  was  in- 
terrogated about  it,  the  testimony  stands  absolutelv  uncon- 
tradicted,  therefore,  and  T  claim  it  is  entitled  to  stand  with- 
out question.  The  witness  should  be  given  an  opportunity 
to  be  heard  upon  it,  that  it  is  a  truthful  record,  transcribed 
from  another  record  that  was  made  years  before.  And  when 
you  come  to  this  letter,  you  will  find  a  complete  explanation 
of  that.  You  will  see  that  when  the  witness  wrote  he  wrote 
1  876,  then  he  put  twenty  over  it  or  "  twenty-four  "  following 
it.  Discovering  he  had  written  '70  or  whatever  it  might  be, 
he  started  to  scratch  that  out  that  he  might  write  it  twenty, 
and  he  commenced  to  scratch  it  at  "twenty-four"  as  a.  man 
might  do  by  accident,  then  discovering  he  was  scratching 
at  the  wrong  place  he  scratched  it  at  the  other. 

There  never  was  anything  more  truthful,  in  my  judg- 
ment, than  his  statement  in  regard  to  this. 

What  is  the  testimony  in  regard  to  this  letter? 

Mi-.  Flagg  has  been  examined  ;  we  have  been  told  as  to 
,i  part  of  his  testimony  ;  1  am  not  going  to  comment  on 
that  part  of  it,  I  leave  that  to  Your  Honor's  knowledge  of 
such  matters  ;   what   I  want  to  comment    upon   is   this   fact. 

Mrs.  Flagg,  in  the  distant  city  of  New  York,  gets  this 
letter  making  this  inquiry.    Is  it  not  a  rather  remark- 
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able  thing  that  she  should  answer  it  at  all?  And  the 
testimony  of  Mr.  Flagg  is  that  they  lived  together 
through  all  these  years,  and  were  living  together  at 
that  time,  and  yet  she  never  told  him  a  word  about 
receiving  any  such  a  letter  and  he  never  heard  of  any 
such  a  letter  or  her  answer,  until  we  produced  it  to  him 
at  the  taking  of  his  deposition.  Isn't  it  a  very  re- 
markable thing  that  she  should  answer  in  the  way 
she  did,  such  a  letter?  Isn't  it  very  singular  that 
whether  answering  it  or  not  her  husband  should  not 
hear  her  tell  of  it?  So  that,  instead  of  that  amount- 
ing to  testimony  for  them,  I  claim  that  when  you  read  these 
records  in  the  light  of  the  testimony  and  the  explanations 
that  are  offered,  you  will  see  that  every  word  and  figure  and 
line  of  all  these  records  is  accounted  for  and  every  one  ab- 
solutely  consistent  with  the  truth,  as  we  claim  it  to  be  in 
this  case. 

Now,  what  authority  is  there  to  admit  these  declara- 
tions? I  have  not  commented  upon  the  declarations  of 
James  Flora  and  Sarah  Flora  ;  the  law  says,  "  the  declara- 
tions of  members  of  the  family."  Originally,  it  said: 
"  Declarations  of  servants  as  well,"  and  declarations  of  ser- 
vants have  been  proven,  but  under  the  later  decisions  I 
suppose  they  are  not  competent,  but  declarations  of  mem- 
bers of  the  family  are.  Whose  family?  What  is  the  policy 
of  the  law  with  respect  to  it  ;  what  is  the  object  of  the  law, 
in  saying  that  members  of  the  family  may  be  permitted  to 
testify?  Why,  theobject  of  the  law  is,  to  confine  declarations 
to  people  who  are  so  related  to  the  parties  that  they  are 
presumed  to  have  knowledge.  Was  not  James  Flora  so  re- 
lated to  him  as  to  be  presumed  to  have  such  knowledge? 
AVas  not  Sarah  Flora,  the  foster  mother?  Were  not  all  the 
parties  with  whom  he  lived,  and  those  who  had  to 
do  with  him,  which  includes  Mr.  Carneal,  who  admittedly, 
beyond  any  question,  is  a  member  of  the  Longwoith  fami- 
ly, and    in  such    a  relation  as   to  know,  and   in  the  eye  of 
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the  law.  members  of  that  family,  whose  declarations  are 
competent.  Every  one  tells  us  who  he  is  ;  every  one  knew 
where  this  boy  comes  from,  it  is  an  astonishing  thing  that 
the  whole  community  would  he  absolutely  wrong  about  a 
matter  of  that  kind,  and  fasten  the  responsibility  for  such  a 
fact  where  it  did  not  belong  to. 

I  say,  therefore,  if  Your  Honor  please,  at  the  time 
when  Nicholas  Longworth  made  his  will  it  was  in  evidence 
by  reputation.  It  was  an  existing  state  of  facts  that  there 
was  a  man  living  back  of  Newport,  who  was  reputed  and 
who  was  declared  to  be  the  child  of  this  daughter.  Coun- 
sel have  undertaken  to  tell  us  what  the  will  does  not 
provide.  They  have  undertaken  to  tell  us  what  this  lan- 
guage, ' 'issue  of  her  body,"  does  not  mean,  but  they  have 
not  told  us  what  it  does  mean. 

Now,  let  me  tell  Your  Honor  what  it  does  mean. 

That  brings  me  back  to  the  decision  of  our  Supreme 
Court  which  used  language,  which  we  say  when  inter- 
preted in  the  light  of  that  which  appears  on  the  face  of  the 
will,  and  in  the  light  of  the  existing  state  of  facts,  was 
broad  enough  to  cover  illegitimate  issue,  and  our  propo- 
sition of  law  is  if  it  were  broad  enough,  and  we  can  show 
that  that  was  his  intention,  then  this  child  is  entitled  to 
take. 

Now,  what  does  this  will  provide?  Ah,  they  say  that 
language,  "issue  of  her  body,"  and  I  want  Your  Honor  to 
see  that  I  state  their  proposition  of  law  exactly  correct,  as 
we  had  it  elaborated  here  this  morning  with  so  much  unc- 
tion: "Issue  of  her  body"  was  a  phrase  used  to  preclude 
illegitimate  children  from  taking;  isn't  that  what  we  were 
told  here?  Was  Nicholas  Longworth  undertaking  to  pre- 
clude illegitimate  issue?  Who  was  then  saying  there  was 
any  illegitimate  issue?  Isn't  the  very  proposition  upon 
which  they  base  their  argument  in  that  behalf  an  admission 
that  there  was  a  necessity  for  the  use  of  language  that 
would  preclude  illegitimates. 
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Ah,  says  Mr.  McDougall,  Mr.  Longworth  was  familiar 
with  a  case  that  had  just  boon  decided  by  the  Superior 
Court  and  also  by  the  Supreme  Court,  and  the  language 
was  used  with  reference  to  that  case.  What  is  the  lan- 
guage? Read  this  will  over.  They  make  a  provision  in 
it  for  Joseph  Longworth  and  for  his  heirs — his  children  — 
whatever  the  term  may  be  ;  they  make  a  provision  for  Mrs. 
Catherine  Anderson  and  her  children  and  heirs  ;  they  make 
a  provision  in  it  for  John  Stettinius,  his  grandson,  and  his 
children  and  heirs;  and  after  having  used  a  dozen  and 
more  times  the  expression  with  respect  to  the  other 
children  and  grandchildren,  also  their  children  and  heirs, 
he  then  conies  to  make  a  provision  for  this  other  child, 
Mrs.  Flagg,  and  he  places  so  much  in  trust  for  her  during 
her  natural  life,  and  at  her  death  to  go  to  the  issue  of  her 
body. 

Then  in  1862  he  makes  a  codicil  and  over  and  over 
again  he  uses  that  same  expression  ;  every  time  he  refers  to 
his  other  children  or  grandchildren  he  says  "  their  children 
and  heirs,"  whenever  he  refers  to  Mrs.  Flagg,  he  refers  to 
"  the  issue  of  her  body."  Now,  why  use  different  language 
in  the  one  case  from  that  used  in  the  other,  and  if  he  meant 
only  that  legitimate  children  should  take.  Why?  We 
have  not  had  any  reason  given  that  I  am  aware  of  and  i 
do  not  know  of  any  that  can  be  given.  I  think  I  know 
why  it  was  used,  I  think  the  reason  is  given  in  the  case  of 
Gibson  vs.  McNeely.  What  is  it  that  is  said  in  this  case,  if 
Your  Honor  please?  I  read  first  from  the  opinion  of  the 
majority  of  the  court  at  page  136.  They  state  what  the 
rule  is  at  common  law  as,  follows  :  "  It  is  clear  that  accord- 
ing to  the  rule  of  the  common  law,  a  gift  to  children,  sons, 
daughters,  or  issue,  imports  primafacie  legitimate  children 
or  issue,  excluding  those  who  are  illegitimate  ;  and  that  "in 
order  to  let  in  illegitimate  children,  under  a  gift  to  child- 
ren, it  must  be  clear,  upon  the  terms  of  the  will,  or  accord- 
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ing  to  the  state  of  facts  at  the  making  of  it,  that  legitimate 
children  never  could  have  taken." 

The  Court  then  says,  after  having  quoted  that : 

"  There  is  nothing  apparent  on  the  face  of  the  will,  in 
this  case,  nor  in  the  facts  existing  at  the  time  it  was  made, 
to  rebut  this  prima  facie  presumption  of  the  law." 

Now,  what  is  it  that  the  Supreme  Court  held?  They 
held  that  at  the  common  law  illegitimate  children 
could  not  take  under  the  expressions  used  unless  it 
should  appear  on  the  face  of  the  will  or  from  the  exist- 
ing state  of  facts  that  legitimate  children  were  not  in- 
tended, in  which  event  illegitimate  children  might  take; 
and  then  they  say,  "  Now  applying  that  rule,"  we  have 
made  inquiry  as  to  this  case  of  Gibson  vs.  McNeely  and 
we  find  nothing  in  the  will,  and  we  find  nothing  in  the 
state  of  facts,  indicating  that  the  testator  intended  that  an 
illegitimate  child  should  take. 

This  bill  sets  forth  and  the  testimony  shows  that  at  the 
time  when  this  will  was  made,  Eliza  Flagg,  although  she 
had  been  married  eight  or  nine  years,  had  never  had  any 
legitimate  children.  It  sets  forth  that  Eliza  Flagg,  at  the 
time  when  the  will  was  made,  had  passed  the  age  of 
child-bearing  ;  that  she  was  pretty  nearly  fifty  when  the 
will  was  made  and  more  than  fifty-two  years  of  age  when 
the  codicil  was  made  ;  that  she  never  had  had  any  children  ; 
that  Nicholas  Longworth  knew  that  she  never  would  have 
any  children.  It  is  perfectly  manifest,  therefore,  if  those 
allegations  are  established  that  legitimate  children  within 
the  eye  of  the  testator  could  not  take,  who  then  but  illegiti- 
mate children  could  take?  And  why  did  the  testator  use  a 
different  phrase  with  respect  to  Eliza  Flagg  from  that  used 
with  respect  to  his  other  children,  unless  he  intended  that 
phrase  to  have  this  wider  scone  and  admit  an  illegitimate 
child  when  he  knew  there  never  could  be  a  legitimate  child. 
Counsel  took  a  great  deal  of  pains  to  show  this  morn- 
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ing  that  our  bill  was  drafted  according  to  the  dissenting 
opinion  of  Judge  Sutliff.  We  say  our  bill  was  drafted  in 
accordance  with  the  majority  opinion  of  the  court ;  that  it 
has  been  made  to  appear  on  the  face  of  this  will  by  the  tes- 
tator, and  was  in  the  light  of  existing  facts  at  the  time  made 
to  appear  that  legitimate  children  could  not  take,  only  illegi- 
timate children  could  have  been  contemplated. 

It  is  because  of  this  that  we  have  a  right  accordina-  to 
our  view  of  the  law  of  this  case  to  point  out  that  it  does 
appear  on  the  face  of  the  will  and  from  the  existing  state 
of  facts  that  legitimate  children  were  not  intended  when 
Nicholas  Longworth  provided  that  the  "  issue  of  her  body  ' 
should  take  her  share  at  her  death. 

I  have  no  time  to  elaborate.  It  is  sufficient  to  say, 
both  the  facts  and  the  law  of  this  case  are  with  the  com- 
plainant. With  Your  Honor's  permission,  I  will,  in  sub- 
mitting the  stenographer's  report  of  this  argument,  submit 
also  anew  the  brief  heretofore  filed  at  the  hearing  of  the 
exceptions  of  certain  of  the  defendants  to  the  complainant's 
lull. 

The  cases  cited  in  that  brief  to  the  argument  then 
made  have  direct  relation  to  the  law  of  this  case  generally. 

With  regret  that  I  have  not  more  time  at  my  command, 
I  submit  the  case. 
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The  following  is  the  brief  referred   to  by  Mr.  Foraker 


in  the  closing  sentence  of  his  oral  argument  : 


United    Statks    Circuit    Court,  Southern   District  of 
Ohio,  AVestern  Division. 

John.  W.  Flora, 

( Complainant, 


vs. 


In  Equity. 


Larz   Anderson,  Executor,  etc. 
et  al., 

Deft  ndants. 


Brief  for  Complainant  on  exceptions  of  Larz  Anderson, 
Executor,  etc.,  and  Bellamy  Storer  and  Thomas  Mc- 
Dougall,  Trustees,  to  Complainant's  Bill. 

I. 

Two  of  the  defendants,  viz.,  Susan  W.  Longworth  and 
John  L.  Stettinius,  have  answered.  As  to  them  the  ex- 
ceptions can  not  be  sustained,  no  matter  what  the  court 
may  see  fit  to  do  as  to  the  excepting  defendants.  "Excep- 
tions for  impertinence  can  not  be  taken  after  answer."  Lst 
Foster's  Fed.  Practice,  See.  68.     Story's  Eq.  PI.,  270. 

II. 

To  determine  whether  or  not  the  sentence  to  which 
defendants  take  exceptions  is  impertinent  and  scandalous, 
ii  is  necessary    to  consider  what   it    is  proper  to  allege  in  a 

bill. 

In  Section  07,  Foster'-  Federal  Practice,  the  following 
language  occurs  : 

"It  would  be  difficult  to  imagine  a  less  technical  doc- 
ument   than  a  bill  in  equity.     The  bill  must    contain  every 


fact  essential  to  the  plaintiff's  cause  of  action,  for  no  evi- 
dence will  be  admitted  or  considered  to  prove  any  fact  not 
alleged  in  it." 

The  question  is,  therefore,  according  to  this  language, 
whether  or  not  the  fact  under  consideration  is  essential  to 
the  rights  of  the  plaintiff;  if  so,  he  had  a  right  to  allege  it. 

In  Section  68,  Foster's  Fed.  Pr.,  it  is  said:  "Every 
bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it 
reasonably  can  be,  and  shall  contain  no  unnecessary  re- 
citals of  dates,  documents,  contracts,  or  other  instrument 
in  haec  verba,  or  any  other  impertinent  matter,  or  any  scan- 
dalous matter  not  relevant  to  the  suit.  Facts  not  material 
to  the  decision  arc  impertinent,  and  if  reproachful,  they  are 
scandalous  ;  and  perhaps  the  best  test  by  which  to  ascertain 
whether  the  matter  be  impertinent  is  to  try  whether  the 
subject  of  the  allegation  could  be  put  in  issue,  and  would 
be  matter  proper  to  be  given  in  evidence  between  the 
parties." 

According  to  this  language,  as  we  understand  it,  it  is 
proper  to  allege  in  a  bill  and  necessary  to  entitle  you  to 
prove  it,  every  fact  or  matter  relevant  to  the  suit,  and  every 
fact  or  matter  material  to  the  decision,  by  which  is  meant 
cempetent  to  be  considered  by  the  court  in  arriving  at  a 
correct  decision  ;  and  if  a  certain  fact  alleged  in  a  bill  be 
one  calculated  to  throw  light  upon  the  subject  under  con- 
sideration, it  is  relevant  and  material,  and  therefore  neither 
scandalous  nor  impertinent. 

Exceptions  of  a  bill  for  impertinence  will  not  be  al- 
lowed unless  it  is  clear  that  the  matter  excepted  to  can  not 
be  material  to  the  plaintiff's  case. 

Wells  et  al.,    v.  Oregan  Railway  A  X.    Co.,  loth 
Fed.  Rep.,  561. 

Here  is  given  another  rule.  If  a  fact  be  material,  if  it 
be  relevant,  if  it  be  calculated  to  throw  light  upon  the  sub- 
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ject  under  consideration,  it  is  competent  to  allege  it  ;  also 
according  to  this  additional  rule,  unless  it  be  clear  that  it  is 
not  material,  relevant,  etc.,  the  allegation  will  not  be  ex- 
punged as  impertinent,  and  if  it  will  not  be  expunged  as 
impertinent,  neither  will  it  be  expunged  as  scandalous. 

to 

At  page  563  of  his  opinion  in  the  above  case,  Judge 
Deady  says  :  "An  allegation  would  not  be  expunged  from 
a  bill  as  impertinent  unless  its  impertinence  clearly  ap- 
pears ;  for  if  it  is  erroneously  struck  out  the  error  is  ir- 
remedial." 

"There  are  many  cases  in  which  the  words  in  the  re- 
cord, though  apparently  very  scandalous,  are  yet,  if  mater- 
ial to  the  matter  in  dispute,  and  tending  to  a  discovery  of 
the  point  in  question,  not  considered  as  scandalous  ;  *  *  * 
the  allegation  may  be  thought  to  be  very  scandalous,  and 
not  fit  to  remain  on  the  records  of  the  court,  and  yet,  per- 
haps, without  having  an  answer  to  them  the  party  may  lose 
his  right  ;  the  court,  therefore,  always  judges  whether 
though  the  matter  be  prima  facie  scandalous,  it  is  or  isnol 
<>f  absolute  necessity  to  state  it,  and  if  it  materially  tends  to 
the  point  in  question,  and  is  become  a  necessary  part  of  the 
cause,  and  material  to  the  defense  of  either  party,  the  court 
never  looks  upon  this  to  be  scandalous." 

III. 

With  the  foregoing  rules  in  mind  as  to  what  is  im- 
pertinent or  scandalous,  we  now  call  attention  to  the  case 
of  Gibson  and  wife  v.  McNeely  and  wife  et  al,  11th  (). 
S.,  131. 

The  bill  before  t lie  court  was  framed  with  reference  to 
iliis  decision,  and  particularly  witli  reference  to  the  follow- 
ing language  :  "It  is  clear,  that  according  to  the  rule  of 
(lie  common  law,  a  gift  to  children,  sons,  daughters  or  issue, 
imports  'prima  facie  legitimate1  children  or  issue,  excluding 
those  who  are  illegitimate,  and  in  order  to  let  in  those  who 
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are  illegitimate  children,  under  a  gift  to  children,  it  must 
be  clear  upon  the  terms  of  the  will,  or  according  to  tlic  state  of 
facts  at  the  making  of  it  that  legitimate  children  never  could 
have   taken.       (2   Jarman,    140;  Cartvvright  v.  Vawdry,   5 

Yesey,  530) .  "There  is  nothing  apparent  on  the  face  of  the 
will  in  this  ease,  nor  in  the  facts  existing  at  the  time  it  was 
made  to  rebut  this  prima  facie  presumption  of  the  law." 

This  case  will  be  better  understood  when  it  is  recalled, 
that  under  the  following  provision  contained  in  the  act  of 
1831,  viz  :  "Bastards  shall  be  capable  of  inheriting  or  of 
transmitting  inheritance  on  the  part  of  their  mother  in  like 
manner  as  if  they  had  been  born  in  lawful  wedlock."  It  was 
held  by  the  Supreme  Court  of  Ohio,  in  the  case  of  Lessee  of 
Little  v.  Lake,  8th  0.,  289,  that  illegitimate  issue  could  not 
inherit  from  or  transmit  inheritance  to  the  collateral  kin- 
dred of  the  mother,  but  only  that  the}7  could  inherit  directly 
from  the  mother,  or  transmit  by  inheritance  directly  to  the 
mother,  following  in  so  holding,  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Stevenson's 
heirs  v.  Sullivant,  5th  Wheaton,  207. 

After  this  decision,  March  14,  1853,  the  act  relating  to 
inheritance  by  bastards  was  amended  by  adding  the  fol- 
lowing clause  :  "And  if  the  mother  be  dead,  the  estate  of 
such  bastard  shall  descend  to  the  relatives  on  the  part  of 
the  mother,  as  if  the  intestate  had  been  legitimate." 

Immediately  after  this  amendment  the  case  of  Lewis 
v.  Butler  et  al.,  4th  0.  S.,  355,  was  decided.  That  was  a 
case  in  which  an  illegitimate  son  died  unmarried  and  with- 
out issue,  leaving  legitimate  children,  by  his  mother  who 
was  dead,  surviving  him.  The  question  was  whether  these 
legitimate  children  of  his  mother  could  inherit  his  prop- 
erty. He  died  before  the  amendatory  act  of  1853,  but  his 
estate  had  not  been  settled  when  that  statute  was  passed. 
The  court  held  that  the  legitimate  children  of  his  mother 
look  the  property  under  the  Act   of  1853.     Judge  Ranne3T, 
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in  announcing  the  opinion  of  the  Court,  criticises  very 
severely  the  decision  in  the  case  of  Lessee  of  Little  v.  Lake, 
supra,  but  the  court  did  not  overrule  that  decision. 

Next  came  the  case  of  Gibson  v.  McNeely  et  al,  11th 
O.  S.,  131.  The  court  there  held  that,  the  illegitimate 
child,  who  was  claiming  under  a  devise  to  her  mother  and 
her  "issue,''  was  not  the  issue  of  her  mother  within  the 
meaning  of  the  language  employed  by  the  testator,  for  the 
reason  that  as  the  law  then  stood  she  could  not  inherit  from 
the  collateral  kindred  of  the  mother,  but  only  transmit  to 
them,  and  that  she  was  not,  consequently,  a  member  of  the 
class  designated  by  the  term  "issue." 

The  opinion  in  this  case  was  announced  by  Scott, 
Judge,  and  was  concurred  in  by  Brinkerhoff,  Peck  and 
Gholson,  but  a  strong  dissenting  opinion  was  announced 
by  Judge  Sutliff. 

Gholson  had  been  a  member  of  the  Superior  Court 
when  the  case  of  Gibson  and  wife  v.  Moulton  et  al  was 
decided.  (2d  Disney,  158) ,  and  we  know  enough  of  his 
ability,  standing  and  force  to  warrant  the  asssumption 
that  the  two  decisions  were,  therefore,  practically  both 
his  own. 

In  the  case  of  Hawkins  et  al  v.  Jones  et  al,  19th  0. 
S.,  22,  the  court  followed  this  decision,  but  with  an  inti- 
mation that  it  would  not  do  so  if  the  question  had  been 
presented  to  it  then  fur  the  first  time.  The  Legislature 
appears  to  have  been  dissatisfied  with  the  construction  so 
given  the  statute,  and  us  a  result  it  passed  the  act  of 
April  3,  .1867,  64th  O.  L.,  105,  by  which  it  provided  as 
follows  : 

"Bastards  shall  be  capable  of  inheriting  from  and  to 
the  mother,  and  from  and  to  those  from  whom  she  may 
inherit,  or  to  whom  she  may  transmit  inheritance  in  like 
manner,  as  if  born  in  lawful  wedlock." 

Had  tliis-  statute  been  applicable,  the  decision   in   Gib- 
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son  v.  McNeely  could  not  have  been  made  according  to  the 
reasoning  given  in  that  case. 

We  call  the  attention  of  the  court  to  the  further  fact, 
as    ahove   stated,  that   Judge  Sutliff  rendered,  what  in  the 
light  of  subsequent  decisions  in  other  states  upon  the  same 
question,  may  fairly  claim  the  highest  consideration.     We 
mention    all    this  to  show  that    the  United    States  Circuit 
Court    should    not    he   bound  by  the  decision  in  Gibson  v. 
McNeely  any  further  than  may  be  absolutely  required.  But 
assuming  that  this  decision  is  the  law  in  Ohio,  and  was  the 
law  when   Nicholas  Longworth  made  his   will,  what   is  the 
effect  of  that  decision  upon  the  qestion  now  before  the  court? 
We  have  seen  that  according  to  the  language  employed  by 
the  Supreme   Court,  it    is  competent  to  set  forth  in  such  a 
bill  as  the  complainant,  Flora,  has  brought  all  the  facts,  if 
there  be  any,  upon  which  he  relies,  to  show  that  it  appears 
on  the  face  of  the  will  that  illegitimate  children  were  with- 
in the  terms  employed  by  him,  and  also  that  it  is  competent 
for  him  to  set  forth  in  his  bill  such  facts  as  may  have  been 
existing  at   the   time  of  the   will   to  the  knowledge  of   the 
testator  to  explain,  limit  and  qualify  the  language  that  he 
may  have  used. 

Accordingly  in  this  bill  attention  is  called  to  the  fact 
that  the  testator  made  an  entirely  different  provision  as  to 
Eliza  Flagg  from  those  made  for  his  other  children.  He 
put  her  estate  in  trust.  He  appears  to  have  contemplated 
her  retiracy  to  the  quietude  and  seclusion  of  his  lands  in 
Adams  county,  and  at  her  death  the  estate  was  to  go,  not 
as  in  the  case  of  his  other  children,  to  her  children  or  her 
heirs,  but  to  the  "issue  of  her  body."  He  uses  this  lan- 
guage, "issue  of  her  body,"  in  every  instance,  both  in  the 
will  and  in  the  codicil  when  he  refers  to  her,  and  does  not 
use  it  in  any  instance  when  referring  to  either  of  his  other 
children.  This  is  significant.  Now,  in  addition  to  what  is 
thus   shown  by   the  bill    to  appear  on  the  face  of    the  will, 
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the  bill  sets  up  as  an  existing  fact  at  the  time  of  making 
of  the  will  and  the  codicil  that  Eliza  Flagg  had  passed  the 
ago  of  child-bearing  to  the  knowledge  of  Nicholas  Long- 
worth,  and  that  he  knew  she  could  not  thereafter  have 
children. 

It  is  admitted,  as  we  understand  it,  that  surrounding  and 
existing  facts  may  be  shown  as  reflecting  upon  the  intention 
of  the  testator,  but  it  is  said  only  such  facts  may  be  shown 
as  can  be  legally  proven,  and  we  are  told  this  fact  can  not 
be  proven,  because  in  contemplation  of  law  it  was  not  im- 
possible, as  the  bill  alleges,  for  her  thereafter  to  have  chil- 
dren ;  and  secondly,  it  is  claimed  that  the  language  em- 
ployed is  such  as  to  allow  legitimate  children  thereafter 
born  to  take,  and  being  such,  illegitimate  children  shall 
not  be  allowed  to  take  no  matter  what  the  surrounding 
facts  may  have  been,  and  no  matter  what  the  testator's  in- 
tention may  have  been,  because  illegitimate  and  legitimate 
children  can  not  take  under  the  same  designation. 

In  In  re  Overhill's  Trust  (1  Sm  &  Gifif,  362)  cited  by  Mr. 
McDougall,it  is  held  that  whatever  may  be  the  effect  ultimate- 
ly, when  the  case  is  disposed  of  on  its  merits,  of  the  lan- 
guage employed  by  the  testator,  the  court  will  hear  evidence 
as  to  all  surrounding  facts  and  conditions. 

The  Vice  Chancellor  says  in  his  opinion  in  that  case  : 
"On  mature  consideration  of  the  words  of  this  will,  I  think 
that  consistently  with  the  principles  applicable  to  this  case, 
1  am  bound  to  receive  all  such  evidence  as  will  inform  me 
<>f  <tll  flu  testatrix  knew,  or  must  he  presumed  tohave  known,  a1 
the  time  when  she  made  her  will,  so  as  to  enable  the  Court 
in  construing  it,  to  place  itself  in  the  position  of  flu  testatrix, 
and  to  determine  what  her  language  meant  with  that  assis- 
tance." 

Mr.  McDougall  did  not  cite  the  case  as  to  this  propo- 
sition, but  only  to  support  his  claim  that  illegitimate  chil- 
dren  can   not    be   classed   with   legitimate  where  the  term 
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'•'children"  is  employed.     Of  that  proposition  we  shall  speak 
presently. 

In  the  case  of  Elliott  v.  Elliott,  117  Ind.,  380,  the  court 
held  that  the  intention  of  the  testator  must  govern,  and 
"that  to  ascertain  that  intention  the  courts  will  look  to  the 
circumstances  under  which  he  makes  his  will,  as  to  the  state 
of  his  property  and  his  family."  To  the  same  effect  the 
Courts  have  held,  either  expressly  or  by  implication,  in  all 
the  other  cases  hereinafter  cited. 

According  to  all  authority  the  intention  of  the  testator 
must  govern,  and  if  it  appear  from  that  intention  that  he 
meant  to  provide  for  illegitimate  children,  the  provision 
will  be  given  effect,  and  in  showing  that  intention  attend- 
ing circumstances  of  every  character  may  be  put  in  evi- 
dence. The  question  being  as  to  each  fact,  not  whether  it 
is  of  itself  conclusive,  but  whether  it  tends  to  show  what  was 
intended. 

When  the  testator  uses  language  broad  enough  to  in- 
clude illegitimate,  as  well  as  legitimate  children,  and  it  is 
shown  that  it  was  his  intention  to  include  illegitimate 
children,  they  will  not  be  denied  the  benefits  of  the  provis- 
ion on  the  ground  that  they  can  not  take  with  legitimate 
children,  under  the  laws  of  Ohio. 

The  cases  cited  by  counsel  for  the  defendants  against 
this  proposition  were  without  exception  either  English 
cases,  or  cases  arising  in  states  where  there  were  no  rights 
of  inheritance  conferred  upon  illegitimate  children  by 
statute. 

In  England  an  illegitimate  child  has  no  capacity  to 
either  inherit  or  transmit  inheritance  from  or  to  anybody  : 
for  that  reason  a  bastard  son  could  not  at  common  law  be 
classed  with  children,  heirs  or  issue.  He  was  a  nullius 
film*  ;  but  in  all  states  where  he  has  been  given  capacity 
by  statute  to  inherit  from  his  mother,  or  from  others,  he 
has  been  to  that  extent  relieved    from   his  disabilities,  and 
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been  to  that  extent  made  eligible  to  be  classed  with  chil- 
dren, heirs  and  issue. 

The  case  of  Gibson  v.  McNeely  is  not  in  harmony  with 
the  authorities  of  other  states  upon  this  question. 

In  the  same  year  that  Gibson  v.  McNeely  was  decided, 
but  too  late  for  our  Supreme  Court  to  have  had  the  benefit 
of  it,  the  ease  of  Bennett  v.  Toler,  15th  Grattan,  588  ;  S.C. 
78  Am.  Dec,  688,  was  decided  by  the  Supreme  Court  of 
Virginia.  We  call  particular  attention  to  the  opinion  of 
the  court  in  this  case.  It  presents  a  most  able  discussion 
of  this  question.     The  syllabus  reads  as  follows  : 

"  Illegitimate  son  of  woman  takes  equally  with  her 
legitimate  children  under  a  devise  from  her  father  to  her 
for  life,  and  at  her  death  the  property  to  be  equally  divided 
among  her  children." 

In  the  opinion  all  the  cases  down  to  that  time  are  care- 
fully reviewed  and  distinguished.  Summing  up,  on  page 
i)47,  the  court  says  : 

"And  so  adhering  to  the  principle  of  the  rule,  when 
the  law  makes  the  bastard  child  of  a  woman  her  child,  en- 
dows him  with  every  attribute  of  a  child  born  in  wedlock, 
includes  him  in  the  very  class  designated  as  children,  to 
whom  her  estate  is  to  pass  in  the  event  of  her  dying  intes- 
tate, and  testator  speaking  of  her  children,  the  words  must 
be  construed  to  include  in  the  class  all   who  in  law  arc   her 

children It  has  been  suggested  that  this  is  a 

will,  not  of  the  mother,  but  of  the  grandfather  ;  and  we 
can  not  presume  that  he  intended  to  provide  for  the  chil- 
dren of  his  daughter's  shame.  The  law  presumes  other- 
wise ;  for  if  his  daughter  had  been  dead,  and  he  had  then 
died  intestate,  by  the  statutory  law  made  for  him,  this 
child  would,  equally  with  the  legitimate  children,  have 
been  provided  for." 

We  call  attention   to  the  case  of    Black  v.   Cartmell, 
10th  Monroe,  188,  cited  by  Judge  Sutliff  in  his  dissenting 
opinion  in  Gibson  v.  McNeely.      This  case  meets  the  ques- 
tion asked  by  the   court  during  the  oral  argument    as  to 
whether  or  not  in  Longworth's  will  the  provision  was  to  the 
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lawful  issue   of    Mrs.    Flugg,  or  only   to   the   issue   of  her 
body. 

The  court  held,  first,  that  notwithstanding  the  pro- 
vision was  to  the  lawful  issue  of  her  body,  an  illegitimate 
child  could  take,  but  on  re-argument  held  that  because  the 
word  "  lawful  "  had  been  employed  an  illegitimate  child 
could  not  take. 

In  Elliott  v.  Elliott,  117  Iricl.,  380  (10  Am.  State  Rep., 
54) ,  it  was  held  :  "  Devise  of  property  to  wife  '  to  use  and 
dispose  of  as  she  may  think  best  for  herself  and  my  chil- 
dren' bequeaths  the  property  to  the  wife,  charged  with  an 
implied  trust  for  the  use  of  herself  and  the  testator's  chil- 
dren. And  the  words  '  my  children  '  will  be  construed  to 
mean  the  testator's  illegitimate  children  by  a  devisee,  to 
the  exclusion  of  his  legitimate  children  by  a  former  wife, 
where  it  is  plain  from  the  surrounding  circumstances  that 
such  was  his  intention."     This  case  was  decided  in  1888. 

All  modern  authorities  are  to  the  effect,  as  we  under- 
stand them,  that  in  states  where  illegitimate  children  havt 
been  given  capacity  to  inherit,  they  will  be  allowed  to  take  un- 
der provisions  for  children,  heirs  or  issue,  ten/ether  with  legit- 
imate children,  issue  and  heirs,  when  such  is  shown  to  he  tht 
testator's  intention,  and  this  intention  may  be  shown  either 
by  what  appears  on  the  face  of  the  will  or  by  proof  of  ex- 
traneous facts  and  conditions. 

The  court  will  remember  that  Mr.  Longworth  provided 
in  both  his  will  and  his  codicil  that  the  language  employed 
by  him  should  be  interpreted,  not  according  to  its  technical 
meaning,  but  its  ordinary  sense.  This  he  not  only  re- 
quested, but  re-<juir<<l  of  all  courts  and  others  having  to  do 
with  his  will. 

The  care  he  took  to  repeat  this  language  in  his  codicil 
which  had  reference  solely  to  his  provision  for  Mis.  Flagg, 
means  that  he  intended  that  it  should  be  applied  to  the 
words  "  issue  of  her  bod  v."     These  words  are  broad  enough 
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to  include  illegitimate  as  well  as  legitimate  children,  when 
used  in  their  ordinary  sense,  and  they  are  also  broad 
enough  when  used  in  their  technical  legal  sense  to  include 
them  according  to  the  decisions  of  other  states,  as  shown 
by  the  citations  we  have  made,  and  the  many  citations 
made  in  the  opinions  to  which  we  have  thus  referred. 

"When  a  will  by  its  terms  manifestly  evidences  that  a 
different  meaning  is  intended  to  be  given  to  the  use  of 
words  employed  in  expressing  the  testator's  wish  from  that 
which  would  attach  under  their  technical  use,  the  technical 
use  must  give  way  to  the  testator's  manifest  intention." 
Peet  v.  Commerce,  etc.,  Street  Railway  Corapany,  70 
Texas,  522. 

But  it  is  said  we  have  no  right  to  prove,  or  be  allowed 
to  attempt  to  prove,  that  Nicholas  Longworth  knew  that 
was  an  impossibility,  which  in  legal  contemplation  was  a 
possibility.  Our  answer  to  this  is  that  while  for  certain 
purposes  the  possibility  of  issue  continues  through  life,  yet 
when  it  comes  to  the  question  of  a  testator's  intention  that 
rule  does  not  obtain — at  least  not  to  the  extent  involved  in 
the  exception  now  before  the  court. 

In  tlie  cases  cited  by  counsel  for  the  defendants  at  the 
argument,  the  physical  impossibility  was  recognized  at  the 
same  time  that  the  legal  possibility  was  being  discussed. 

///  re  Sayres  Trusts,  L.  R.,  Sixth  Equity,  319,  Vice 
('hancellor  Mai  in  says  : 

"  It  has  been  argued  in  this  case  that  I  must  read,  the 
gift  to  the  grandchildren  of  John  Sayre  as  if  the  testator 
had  said  '  now  living  '  or  'now  born,'  and  therefore  that 
the  gift  is  valid.  That  argument  is  founded  on  the  facts 
that  Susan,  the  wife  of  Joseph  Sayre  was  upwards  of  sixty 
years  of  age  at  the  death  of  the  testator;  and  undoubtedly 
if  the  testator  had  been  properly  advised  he  would  have 
added  some   such   words,  as   1><    knew  that   no  other  children 

COuld  lie  horn." 


•  >  — 


And  this  reminds  us  to  say  that  in  all  tlie  cases  cited  on 
the   other  side,  it   was  not   the  question  of  arriving  at    the 
inflation  of  a  testator,  but  a  question  as  to  the  legal  effect  of 
language   which   all   understood.     So  our  contention  is  we 
have  a  right   to  show  the  fact,  we  have  alleged,  viz  :     That 
without  regard  to  her  exact  age,  which   appears  by  allega- 
tions  not  excepted  to,  Eliza  Flagg   was,  when  the  will  and 
codicil  were  made,  past  the  age  of  child-bearing;  and  that 
Nicholas  Longworth,  her  father,  knew  that  fact,  and  made 
his  will  with  reference  thereto  ;  and  we  have  a  right  to  show 
that  it  was  impossible  for  her  thereafter  to  have  children, 
or  at  least  that  he  thought  so,  and  acted  upon  that  belief. 
We  can  argue  this  from  other  facts  as  to  her  age,  but  what 
we   claim  is,  and  what   we  contend  for  is,  a  right  to  prove 
the  independent  fact.     Surely  we  have  a  rignt  to  prove  that 
she  had  in  fact  passed  the  age  known  to  the  law  as  the  age 
of  child-bearing.     In  other  words,  that  she  had  experienced 
what   is  known  in  plain   language  as  her  "change  of  life  ;  " 
and  we  have  aright  to  prove  that  Nicholas  Longworth  knew 
that   fact,  however  it  may   be  as   to  our  right  to  prove,  as 
alleged,   that  she   could   not  thereafter,  to  his   knowledge, 
have  children.     In  other  words,  at  the  utmost,  according  to 
all  the  authorities  on  this  point,  we  are  not  precluded  from 
proving  more  than  the  last  part  of  the  allegation  that  is  ex- 
cepted to,  viz.,  that  it   was   impossible  for    her    thereafter 
to  have  children.     In  other  words,  we  have  a  right  to  show 
her  age  ;   we  have  a  right  to  show  all  her  surroundings,  her 
physical    condition,  her    mental   condition,  and  everything 
else  connected  with  her,  and  growing  out   of  her  relations 
to  her  father,  which  would  probably  reflect  light  upon  the 
question  of  his  intention. 

If  this  be  true,  then  the  exceptions  must  be  overruled 
for  the  additional  reason  that  they  include  more  than  can 
be  sustained.     "An   exception    for  impertinence    must   be 
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allowed  in  whole  or  not  at  all."     Section  68,  Foster's  Fed. 
Practice. 

Respectfully  submitted. 

Foraker  &  Prior, 
Solicitors  for  Complainant. 
January  31,  1895. 


Since  writing  the  foregoing  brief,  we  have  examined  the 
case  of  Gelston  v.  Shields,  23d  Supreme  Court  Reports  of 
N.  Y.(16  Hun.)  page  143,  affirmed  by  the  Court  of  Appeals 
in  78th  N.  Y.,  275,  cited  in  the  case  of  Elliott  v.  Elliott, 
117th  Ind.,  and  find  it  so  completely  applicable  that  we 
add  this  note  to  call  attention  to  it. 

At  page  155  (16  Hun.)  the  court  says,  after  having 
discussed  the  English  and  American  authorities  : 

"But  when  the  intention  of  the  testator  to  give  to  ille- 
gitimate children  is  clear,  the  fact  that  the  legitimate  chil- 
dren are  in  existence,  who  might  possibly  take  under  the 
description  of  the  will,  can  not  defeat  that  intention.  In 
all  such  cases  the  language  used  must  be  interpreted  in  its 
ordinary  sense,  unless,  as  stated  by  Ch.  Walworth,  in  the 
cases  above  mentioned,  there  be  something  upon  the  will 
in  conjunction  with  the  circumstances  surrounding  the  tes- 
tator at  the  time  it  was  made  to  show  that  another  sense 
was  intended.  ...  A  man  has  a  right,  qualified  only 
by  the  restraints  of  positive  law,  to  give  his  property  to 
whomsoever  he  pleases.  If  he  has  both  legitimate  and  ille- 
gitimate children,  he  may  make  either  or  both  the  object- 
(if  his  bounty.  Under  the  description  of  'children'  alone,  only 
legitimate  children  will  take.  But  the  will  by  itself,  or  iu 
connection  with  such  extraneous  evidence  as  the  law  per- 
mits to  be  given,  may  show  that  the  objects  intended  by 
the  testator  include  both  classes,  or  one  class,  to  the  exclusion 
of  the  other.  The  intention  of  the  testator  is  (he  pole  star 
of  construction,  and  must  in  every  case  determine  the 
effect  to  be  given  in  the  will.'"  F.  &  P. 


Supreme  Court  of  Ohio, 


The  Columbus,  Hocking  Valley   and  Toledo 

Railway  Company,  et  al., 

Plaintiffs  in  Error, 


vs, 


Stevenson  Burke,  et  al., 

Defendants  in  Error. 


POINTS  HADE  BY  J.  B.  F0RAKER  IN  ORAL  ARGUflENT. 


I. 

The  pleadings  define  what  the  issue  is  in  this  case. 
The  petition  of  the  plaintiffs  below,  after  describing 
the  bonds  sued  upon,  then  at  page  20  recites  that  such 
proceedings  were  had  in  the  Court  of  Common  Pleas 
of  Licking  County,  Ohio,  and  otherwise  that  on  or 
about  the  12th  day  of  November,  1888,  the  said  parties 
(both  of  them)  by  their  Counsel  appeared  in  said 
Court  and  caused  the  final  entry  that  was  made  in  the 
original  action  to  be  made,  and  part  of  that  entry  is 
set  out  in  the  petition.  Then,  at  the  foot  of  page  21 
the  petition  alleges  that  thereupon  a  motion  was  filed 
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to  dissolve  the  injunction,  and  that  the  Court  thereupon 
made  an  entry  dissolving  the  same,  which  entry  is  set 
out  in  full.  1  hen  follows  this  allegation  to  which  we 
call  particular  attention,  viz.  : 

"And  the  plaintiffs  allege  that  it  was  then  and  there 
decided  by  said  Court  of  Common  Pleas  of  Licking 
County,  Ohio,  that  the  said  injunction  ought  not  to  have 
been  granted  and  that  said  injunction  was  wrongfully 
obtained,"  etc. 

It  is  clear,  from  the  nature  of  this  allegation,  that 
at  the  time  when  it  was  made  Judge  Burke  was  of  the 
opinion  that  the  decision  of  a  Court  that  the  injunction 
ought  not  to  have  been  granted  was  necessary  to  create 
a  liability  on  the  injunction  bonds,  and  that  it  had  not 
yet  occurred  to  him  that  the  decision  by  the  arbitrators 
was  a  final  decision,  within  the  meaning  of  these  bonds, 
or  that  it  was  the  equivalent  of  such  a  decision.  There 
is  no  other  allegation  as  to  the  final  decision,  that  the 
injunction  ought  not  to  have  been  granted  than  the  one 
we  have  mentioned,  to  be  found  in  the  petition. 
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THE    ANSWER 

of  the  Railway  Company,  page  33  of  the  Record,  denies 
all  these  allegations  of  the  petition  about  the  filing  of  a 
motion  in  the  Licking  County  Common  Pleas  Court,  to 
dissolve  the  injunction,  and  denies  that  it  was,  as  alleged 
in  the  petition,  "  then  and  there  decided "  by  said 
Court  of  Common  Pleas  of  Licking  County,  Ohio, 
that  said  injunction  ought  not  to  have  been  granted, 
etc. 

The  answer  further  avers,  page  34  of  the  Record, 
that  no  motion  to  dissolve  the  injunction  was  ever  filed 
in  said  action  in  said  Court  of  Common  Pleas  of 
Licking  County,  except  the  motion  decided  by  said 
Court  of  Common  Pleas  of  Franklin  County,  and  avers 
that  such  a  motion  was  never  submitted  or  passed  upon 
nor  considered  by  said  Court  of  Common  Pleas  of 
Licking  County  in  allowing  the  entry  of  said  order  in 
the  petition  mentioned,  and  that  said  Court  made  no 
decision,  order  or  finding  upon  any  motion  to  dissolve 
said  injunction  upon  the  merits  of  said  injunction,  in  any 
respect,  further  than  to  allow  an  order  to  be  entered 
dissolving  said  injunction,  as  hereinafter  set  forth. 

The  answer  then  proceeds,  on  page  35,  to  set  forth 
the  nature  of  the  submission  for  arbitration,  showing 
that  the  arbitrators  were  to  determine  the  question  at 
issue  of  law  and  fact,  joined  by  the  pleadings  in  said 
action,  and  that  no  question  was  submitted  to  them  with 
respect  to  the  injunction. 

The  answer  further  avers,  commencing  at  the 
bottom  of  page  35  of  the  record,  that  no  adjudication 
by  the  Common  Pleas  Court  of  Licking  County  has  ever 
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been  had  concerning  such  injunction  since  the  making 
of  said  award,  and  that  no  proceedings  were  had  upon 
said  award  except  as  follows  : 

Then  follows  the  account  of  the  making  of  the 
entry  and  dismissing  the  action,  the  .vacating  of  the 
injunction  in  connection  with  which  another  entry  is 
quoted.  Following  after  this  quotation  of  the  entry 
at  the  bottom  of  page  37  occurs  the  following,  viz.: 
That  said  order  was  the  only  one  made  subsequent  to 
said  award,  and  was  made  and  entered  solely  in  conse- 
quence of  said  award  and  only  for  the  purpose  of 
carrying  into  effect  the  decision  thereof  that  said  plain- 
tiffs should  dismiss  said  action,  which  was  all  that  said 
award  decided  as  to  the  disposition  of  said  action  ;  that 
that  part  of  said  order  dissolving  and  dismissing  said 
injunction  was  had  merely  for  the  formal  dissolution  of 
said  injunction,  which  dissolution  necessarily  resulted  in 
said  dismissal  of  the  action  by  the  plaintiffs  as  incidental 
thereto.  And,  that  said  Court  of  Common  Pleas  in 
allowing  said  order  to  be  entered  did  not  have  submitted 
to  it  for  consideration,  either  said  agreement  for  arbi- 
tration, or  said  award,  and  they  were  not  filed  in  said 
Court,  nor  was  said  Court  advised  as  to  the  same 
further  than  the  recitals  of  said  order,  and  said  Court 
had  nothing  before  it  upon  which  to  determine  the 
allowance  of  said  order  except  said  order  itself,  which 
was  prepared  and  agreed  upon  by  the  parties  as  and  for 
the  final  order  of  such  action  ;  and  that  such  Court  did 
not  adopt  said  award  as  its  own  judgment,  nor  consider 
or  adjudicate  the  merits  of  such  award,  or  of  said  action, 
or  of  such  injunction,  and  did  not  make  any  decision  in 
regard  to  the  same,  as  alleged  in  the  petition  or  other- 
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wise;  the  question  as  to  whether  or  not  such  injunction 
was  properly  allowed,  never  having  in  any  way  been 
submitted  or  considered  by  said  Court. 

To  this  answer  Burke  and  his  co-defendants  reply 
as  follows  :     (See  page  49  of  the  Record.) 

"The  plaintiffs  admit  that  no  special  motion  for  the  dis- 
solution of  the  injunction  was  ever  submitted  to  the  Court 
of  Common  Pleas  of  Licking  County,  Ohio,  and  that  there 
has  been  no  adjudication  of  said  Court  concerning  said 
injunction  since  the  making  of  said  award  except  as  set  out 
in  said  Answer!' 

"  Plaintiffs  also  admit  that  said  injunction  was  not  sub- 
mitted to  said  arbitrators  when  the  question  whether  or 
not  it  was  properly  allowed,  and  admit  that  said  arbitrators 
did  not  consider  the  same,  but  considered  and  passed  upon 
only  the  issues  of  law  and  fact  joined  by  the  pleadings  in 
said  action." 

From  these  allegations,  averments  and  admissions 
it  appears  conclusively — 

First — That  the  arbitrators  did  not  render  any 
decision  upon  any  question   concerning  the  injunction. 

Second — That  the  Court  of  Common  Pleas  of 
Licking  County  has  made  no  adjudication  concerning 
said  injunction  since  the  making  of  said  award  except 
as  set  out  in  said  Answer.'''' 

It  is  not  claimed  by  anybody  that  this  Court  ever 
made  any  adjudication  concerning  the  injunction  before 
the  award.  It  follows,  therefore,  that  the  only  adjudi- 
cation that  the  Licking  County  Court  of  Common  Pleas 
made  concerning  the  injunction  was  that  which  is  de- 
scribed in  the  Answer.  If,  therefore,  it  be  true  that 
the  decision  by  the  arbitrators  upon  the  merits  of  the 
case  is  not  a  final  decision  within  the  meaning  of  the 
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bonds  that  the  injunction  ought  not  to  have  been 
granted,  as  the  allegations  of  the  petition  virtually 
admit,  then  the  sole  question  is  whether  or  not  the 
action  of  the  Court  of  Common  Pleas  of  Licking 
County  as  described  in  the  Answer  amounted  to  a 
final  decision  within  the  meaning  of  the  bonds  that  the 
injunction  ought  not  to  have  been  allowed. 

Recurring  now  to  the  averments  of  the  Answer 
(pages  35  to  38  of  the  Record)  which  averments  are 
all  expressly  admitted  by  the  Reply,  it  is  shown  that 
the  Court  of  Common  Pleas  of  Licking  County  made 
the  final  Order  relied  upon  without  having  before  it 
either  the  agreement  for  arbitration  or  the  award  of 
the  arbitrators,  and  that  neither  of  these  documents 
was  at  the  time  on  file  in  said  Court.  And  it  is  further 
admitted  that  said  Court  at  the  time  of  making  said 
order  had  no  knowledge  about  either  of  these  instru- 
ments except  only  as  it  gathered  the  same  from  the 
recitals  of  the  entry  which  the  Court  allowed  to  be 
made  ;  and  it  is  further  admitted  that  this  cjntry  which 
was  the  sole  thing  before  the  Court  at  the  time,  was 
prepared  and  agreed  upon  by  both  the  parties  to  that 
litigation  as  and  for  the  final  Order  of  said  action. 

This  means,  that  the  whole  entry  from  beginning 
to  end,  that  which  is  in  relation  to  the  vacation  of  the 
injunction  as  well  as  the  other  provisions  of  it,  had  been 
agreed  upon  by  the  parties  and  that  it  was  by  them 
jointly  presented  to  the  Court. 

It  is  further  admitted  that  the  Court  of  Common 
Pleas  of  Licking  County  did  not  adopt  said  award  as 
its  own  judgment. 
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It  is  further  admitted  that  said  Court  did  not  con- 
sider or  adjudicate  the  merits  of  said  award  or  of  said 
action  or  of  said  injunction,  and  finally  that  it  did  not 
make  any  decision  whatever  in  regard  to  the  same,  as 
alleged  in  the  petition  or  otherwise. 

And  it  is  further  admitted  in  the  last  paragraph  of 
said  averment,  that  the  question  as  to  whether  or  not 
said  injunction  was  properly  allowed  was  never  at  any 
time,  or  in  any  way,  submitted  to  or  considered  by  said 
Court. 

We  submit  that  the  mere  allowing  said  entry  to  be 
made,  for  that  is  all  these  averments  when  admitted  show 
that  the  Court  of  Common  Pleas  of  Licking  County 
did,  was  not  the  rendering  of  a  decision  by  a  Court 
such  as  the  requirements  of  the  bonds  sued  upon  con- 
templated. There  was  not  in  fact  any  decision  what- 
ever. The  truth  is  that  the  controversy  being  settled 
by  the  award  of  the  arbitrators  which  required  a  dis- 
missal of  the  action,  the  injunction  fell  with  that 
dismissal  without  any  decision  as  to  whether  it  was 
wrongfully  issued  or  not.  The  sole  question  before 
the  parties  when  they  came  to  an  agreement  upon  the 
form  of  an  entry  was  whether  or  not  the  injunction 
should  be  formally  discontinued  and  they  concluded 
that  it  should  be,  and  with  their  consent  and  upon  their 
joint  application  the  Court  so  ordered.  The  only 
question  which  could  have  been  presented  at  that  time 
with  respect  to  that  matter  was  whether  or  not  the 
injunction  should  stand  after  the  action  to  which  it  was 
only  an  incident  had  fallen. 
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II. 

The  arbitration  in  question  was  a  common  law 
arbitration  as  contradistinguished  from  the  statutory 
arbitration.  This  is  sufficiently  shown  by  a  mere 
glance  at  the  statutory  provisions  upon  the  subject.  It 
is  not  necessary  to  set  them  forth  in  this  connection. 
It  is  well  enough  probably,  however,  to  say  that  it  has 
been  held  in 

Childsys.  Updyke,  9  O.  S.,  333,  (1859,) 

that  both  statutory  and  common  law  arbitration  are  in 
force  and  recognized  in  Ohio.  The  importance  of  this 
is  in  the  fact  that  an  award  made  by  a  statutory  arbi- 
tration partakes  of  the  properties  of  a  judgment,  while 
the  award  of  a  common  law  arbitration  has  no  judicial 
force  whatever.  It  is  nothing  more  than  an  agreement 
made  by  the  parties  to  a  litigation  to  submit  their  dis- 
pute to  a  third  party  or  parties  and  abide  their  judg- 
ment. If  when  an  award  has  been  made  by  such 
arbitrators  either  of  the  parties  should  refuse  to  be 
bound  by  it,  the  other  party  could  not  file  the  award  in 
Court  and  treat  it  as  a  judgment  or  issue  execution 
upon  it.  All  he  could  do  would  be  to  sue  in  an  inde- 
pendent action  for  the  enforcement  of  it.  A  common 
law  award  is  like  a  judgment  only  in  the  sense  that  it 
conclusively  settles  the  controversy.  All  differences 
are  merged  into  it  and  it  becomes  the  basis  of  further 
litigation,  if  there  be  any  further  litigation,  and  the  only 
further  litigation  there  can  be  is  for  its  enforcement  in 
the  event  of  non-compliance  with  it  by  one  of  the 
parties  to  it. 
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The  following  decisions  are  in  harmony  with  that 
cited  from  9  O.  S.,  viz.  : 

1  Disney,  370  ; 

2  Cincinnati  Court  Reporter,  3  ; 
6  Ohio,  490; 

9  Ohio,  99  ; 

I  Handy,  335-342-346  ; 
36  O.  S.,  281; 

II  W.  L.  B.,  200. 

In  all  these  cases  the  distinction  is  drawn  between 
statutory  and  common  law  arbitration,  and  in  all  it  is 
recognized  that  when  the  statute  is  complied  with  and 
the  award  is  made  a  rule  of  Court,  there  is  the  force 
of  law  behind  it  and  it  does  become  a  judgment ;  but 
that  when  the  arbitration  is  at  common  law  it  amounts 
to  nothing  more  than  the  taking  of  a  friend's  opinion 
upon  agreement  to  be  governed  by  it  without  regard  to 
whether  his  opinion  is  right  or  wrong. 

It  is  the  substitution  by  agreement  of  private  opin- 
ion for  judicial  determination.  Parties  have  a  right  to 
do  this,  but  when  parties  undertake  to  finally  settle 
their  controversies  according  to  private  opinion  instead 
of  judicial  authority,  they  are  undertaking  to  abide  by 
a  different  judgment  from  that  which  is  contemplated 
by  the  principal  and  sureties  who  sign  an  injunction 
bond,  the  condition  of  which  is  that  it  shall  be  finally 
decided  that  it  ought  not  to  have  been  granted  ;  and 
when,  for  the  sake  of  a  speedy  settlement  of  a  dispute, 
a  party  in  whose  favor  such  a  bond  has  been  given 
agrees  to  substitute  private  opinion  for  judicial  decision 
he  must,  of  necessity,  as  one  of  the  incidents  of  such 
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proceeding,  abandon  his  right  to  assert  a  liability  upon 
the  bond  if  the  private  opinion  when  taken  should  be 
favorable  to  him. 

The  conclusion  follows  from  these  premises  that 
there  was  no  decision  by  the  Court,  and  the  decision  by 
the  arbitrators  cannot  be  substituted  for  the  judicial 
decision  contemplated  by  the  bond. 

III. 

The  dismissal  of  the  action  on  its  merits  pursuant 
to  the  award  was  not  a  voluntary  dismissal  by  the  Rail- 
road Company  within  the  meaning  of  those  decisions 
which  hold  that  a  voluntary  dismissal  without  the  con- 
sent of  the  defendant  is  the  equivalent  of  a  judgment 
against  the  plaintiffs  on  the  merits  for  the  purpose  of 
^/y>L<£  ¥  no  a  ting  liability  on  such  bond.  The  dismissal  in  this 
instance  was  not  voluntary,  because  it  was  by  the  con- 
sent and  agreement  of  the  opposite  party  and  because 
it  was  in  accordance  with  an  agreement  which  had 
been  executed,  by  the  terms  of  which  the  Railroad 
Company  was  obliged  to  dismiss  it.  At  the  time  of  this 
dismissal  it  had  no  option  and  was  compelled  to  do  what 
it  did.     There  was  nothing  voluntary  about  it. 

IV. 

The  Court  below  found  and  adjudged  that  the 
plaintiffs  below  had  been  damaged  to  the  full  amount 
of  both  bonds,  and  that  the  damages  so  sustained 
amounted  to  more  than  $200,000.  In  ascertaining 
these  damages  the  Court  adopted  as  a  rule  for  their 
measure,  the  difference  between  the  market  quotations 
of  the  stocks  of  the  two  railroad  companies  at  the 
time  when  the  injunction   was    allowed,  and  the   same 


r   r 


1  I 


SUPREME  COURT  OF  OHIO.  11 

quotations  at  the  time  when  it  was  dissolved.  This 
was  error.  The  correct  rule  was  the  difference  in 
value,  not  of  the  stock  of  these  roads  generally,  which 
was  being  offered  in  the  market  and  upon  the  title  of 
which  there  was  no  cloud,  but  the  difference  in  value 
between  the  particular  stock  that  was  the  subject  of 
litigation,  and  which  was  covered  by  the  injunction. 
The  mere  bringing  of  the  suit  cast  a  cloud  upon  the 
title  of  all  stock  held  by  the  defendants  in  that  action 
which  was  made  the  subject  of  litigation.  The  mere 
bringing  of  the  suit  put  the  title  to  all  this  stock  in 
jeopardy,  and  thereby  impaired  its  value,  and  had  a 
tendency  at  least  to  make  it  unsalable  in  the  market. 
For  the  damage  thus  done  to  this  stock,  namely,  by  the 
mere  bringing  of  the  suit,  there  is  no  liability  upon 
these  bonds,  for  they  cover  only  such  damage  as  resul- 
ted to  the  value  of  the  stock  in  consequence  of  the 
injunction  itself.  Whoever  bought  this  stock  with 
notice  of  the  suit,  bought  it  subject  to  the  rights  asser- 
ted against  it  by  the  railroad  companies  and  bought  it, 
therefore,  necessarily  with  a  liability  attached  to  lose  it 
altogether.  It  is  not  possible  that  stock  the  value  of 
which  was  thus  impaired,  was  of  equal  value  with  the 
rest  of  the  stock  of  these  companies  as  to  whieh  there 
was  no  such  difficulty.  That  a  purchaser  pending  the 
litigation  would  purchase  at  his  peril,  is  well  settled. 
See  97  U.  S.,  105,  and  Black  on  yudgments,  Sec. 
550  ;    Ohio  Revised  Statutes,  Sec.  50-55. 

The  only  exception  to  the  rule  is  where  the  party 
purchases  without  notice  and  without  negligence  in 
not  having  notice  : 

Cook  on  Stockholders,  3d.  Edition,  Sees.  361 
and  362. 
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Bearing  these  rules  in  mind  and  remembering  that 
the  litigation  itself  was  entirely  independent  of  the 
a  injunction  and  distinct  from  it,  and  bearing  in  mind  the 
further  fact  that  the  pro  mo  tore  of  these  bonds  are  not, 
either  by  the  terms  of  the  bonds  or  otherwise,  liable  in 
any  sense  whatever  for  these  independent  results  of 
the  litigation,  it  seems  perfectly  clear  that  there  could 
be  no  recover}'  of  damages  upon  these  bonds  until 
there  was  proof  offered  as  to  the  value  at  the  time  of 
the  allowance  of  the  injunction  of  the  particular  stock 
involved  in  the  litigation,  and  as  to  this  stock  there  is 
no  proof  of  value  whatever.  None  was  admitted. 
The  Court  and  everybody  else  seems  to  have  assumed 
that  it  was  sufficient  to  offer  proof  of  the  value  in  the 
market  of  the  stocks  generally,  which  were  free  to  be 
sold,  and  to  take  the  difference  between  such  stocks 
in  value  at  the  time  of  the  granting  of  the  injunction 
and  its  dissolution. 

Another  fact  to  be  borne  in  mind  is,  that  had  this 
litigation  been  successful  the  value  of  the  stocks  of 
these  companies  would  have  been  increased,  since 
thereby  the  stock/  involved  in  the  litigation  would 
either  have  been  cancelled  or  returned  to  the  treasury 
where,  it  was  asserted,  it  belonged  ;  and  there  is  evi- 
dence in  the  record  that  such  was  the  view  taken  of 
the  matter  by  the  trading  public.  At  pages  85-86  of 
the  record,  is  evidence  showing  that  immediately  fol- 
lowing the  announcement  of  the  ending  of  the  litiga- 
tion and  the  vacation  of  the  injunction,  the  stocks 
declined  in  value  twenty  points,  as  quoted  in  the  New 
York  Stock  Market. 
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Points    by   J.    K.    Richards    in    Reply   to   the  Brief  of  Judge 

Burke,  in  Answer  to  that  of  J.  B.  Foraker  and 

J.  K.  Richards. 

I. 

For  the  first  time  Judge  Burke  claims  that  the 
award  in  this  case  was  statutory,  and  confesses  that  he 
fell  into  error  in  stating  in  his  first  brief  that  this  was 
"  a  Common  Law  Award."  In  support  of  the  claim 
that  the  award  was  statutory,  he  cites  State  vs. 
yackson,  36  O.  S.,  28],  in  which  Judge  Okey,  in 
delivering  the  opinion  of  the  Court,  states  : 

"  It  is  not  necessary  that  there  should  be  arbitration 
bonds  or  that  the  award  should  be  made  a  rule  of  the 
Court  in  order  to  constitute  an  arbitration  under  the 
general  statutes  of  this  State  ;  but  it  is  required  that  the 
arbitrators  and  witnesses  shall  be  sworn,  that  the  award 
shall  be  in  writing,  signed  by  a  majority  of  the  arbitrators, 
and  that  a  true  copy  of  the  award  shall  be  delivered  to 
each  of  the  parties  in  interest." 

An  examination  of  the  case  will  show  that  this  state- 
ment was  a  dictum  of  Judge  Okey's.  The  real 
question  passed  upon  by  a  majority  of  the  Court  was 
whether  perjury  could  be  predicated  upon  an  oath 
administered  by  a  notary  public  in  a  certain  arbitra- 
tion proceeding.  Incidentally  certain  members  of  the 
Court  passed  upon  the  question  whether  the  arbitration 
was  statutory  or  at  common  law,  but  the  case  did  not 
turn  upon  the  question  whether  the  arbitration  was 
statutory  or  at  common  law,  but  u;  on  the  question 
whether  perjury  could  be  predicated  upon  the  oath 
administered    by    a    notary    public    in     the     particular 
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arbitration  proceeding.  The  majority  of  the  Court 
which  held  that  a  notary  public  did  not  have  authority 
to  administer  the  oath  in  question  was  composed  of 
Judges  Okey,  White  and  Johnson  ;  the  minority 
which  held  that  the  notary  had  power  to  administer 
the  oath  was  composed  of  Judges  McIlvaine  and 
Boynton.  Of  the  majority,  it  appears  that  Judge 
Okey  regarded  the  ari  itration  proceeding  as  a  statu- 
tory one.  It  does  not  appear  what  view  Judge  White 
took  of  the  nature  of  the  arbitration.  As  to  Judge 
Johnson,  he  holds  in  a  separate  opinion  that  the 
arbitration  was  at  common  law,  using  the  following- 
language,  bottom  page  287,  288  : 

"  It  is  too  well  settled  to  admit  of  discussion,  that  to 
constitute  perjury,  the  false  oath  must  have  been  lin  a 
proceeding'  before  a  court,  tribunal  or  officer  created  by  law, 
or  in  a  matter  in  relation  to  which  an  oath  is  authorized  by 
law,  and  that  a  mere  voluntary  oath,  or  one  before  any 
board,  tribunal  or  court  created  by  the  parties,  or  any  self 
constituted  tribunal  or  in  a  matter  in  which  an  oath  is  not 
authorized,  by  law  to  be  administered,  cannot  be  the 
subject  of  perjury. 

"  The  terms  of  the  submission  in  this  case  show  that  it 
was  a  tribunal  created  by  the  partus,  or  a  common  law 
arbitration  merely. 

"There  was  no  bond  fixing  the  time  and  place  of  trial, 
or  the  time  and  place  when  the  award  should  be  made,  but 
a  mere  agreement  to  submit  the  controversies.  There  was 
no  agreement  that  the  award,  when  made,  should  be  made 
a  rule  of  court.  The  award  made  was  not,  as  in  the  case 
ot  a  statutory  submission,  equivalent  to  a  verdict,  upon 
which  a  final  judgment  could  be  entered  by  either  party. 
For  these  reasons,  I  concur  in  sustaining  the  court  below." 
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As  to  the  minority  of  the  Court,  McIlvaine  C.J. 
held  (see  top  page  287)  that  "the  exceptions  ought  to 
be  sustained,  on  the  ground  that  while  in  a  statutory 
arbitration  the  oaths  provided  for  can  only  be  admin- 
istered by  a  judge  or  justice  of  the  peace,  yet  that  trial 
in  question  was  a  common  law  arbitration,"  etc. 

As  to  Judge  Boynton,  he  holds  that  a  notary  has 
authority  to  administer  the  oath  in  the  case  of  a  statu- 
tory arbitration,  but  does  not  discuss  the  question 
whether  this  was  a  statutory  arbitration  or  not. 

Take  it  all  together,  the  Court,  in  State  v.  yack- 
son,  appears  to  have  got  into  somewhat  of  a  tangle  ; 
but  we  submit  that  in  view  of  the  decisions  cited  in  our 
brief,  and  the  language  of  the  section  regulating  arbi- 
tration, that  Judges  McIlvaine  and  Johnson  were 
right  in  holding  that  the  arbitration  in  that  case  was  not 
statutory,  and  in  laying  down  the  rule  they  did.  We 
are  rather  inclined  to  think  that  Judge  White  agreed 
with  Judges  McIlvaine  and  Johnson,  especially  in 
view  of  the  wording  of  the  last  paragraph  of  Johnson's 
opinion,  on  page  288. 

We  have  in  our  brief  cited  the  arbitration  statutes. 
We,  desire  now,  however,  to  refer  especially  to  the 
wording  of  certain  sections. 

Section  5601,  after  the  general  provision  that  "all 
persons  who  have  any  controversy  * 

may  submit  such  controversy  to  the  arbitrament  or 
umpirage  of  any  persons,  to  be  mutually  agreed  upon 
by  the  parties,"  confers  this  explicit  authority  :  "  and 
they  may  make  such  submission  a  rule  of  any  Court 
of  record  in  the  State." 
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We  submit  that  it  is  only  when  a  submission  is 
made  a  rule  of  a  Court  of  this  State  under  such  authority, 
that  the  arbitration  becomes  statutory  in  the  true  sense. 

Section  5602  provides,  that  "  the  parties  to  such 
submission  may  enter  into  and  exchange  arbitration 
bonds,  which  shall  be  conditioned,"  etc.,  "  and  when 
such  is  the  agreement  (that  is,  when  the  parties  to  the 
submission  enter  into  and  exchange  arbitration  bonds), 
the  submission  shall  be  made  a  rule  of  any  Court  of 
record  within  the  State." 

So  it  is  only  when  the  parties  to  the  arbitration, 
acting  under  the  authority  of  Section  5602,  enter  into 
arbitration  bonds,  that  the  submission  can  be  made  a 
rule  of  any  Court  of  record. 

Section  5603  provides  that  a  time  and  place  for 
hearing  shall  be  specified  in  the  bonds. 

Section  5604  insures  parties  the  benefit  of  legal 
process. 

Section  5605  makes  the  disobedience  of  legal  process 
a  contempt  of  the  Court. 

wSection  5606  provides  that,  "'  The  umpire  or  arbi- 
trators, and  all  witnesses  for  any  party  to  the  arbitra- 
tion, *  *  shall  be  under  oath,  to  be 
administered  *  *  *  by  any  judge  or  justice 
of  the  peace  of  the  county. 

This  is  one  of  the  requirements  which  Judge  Okey, 
in  State  v.  Jackson,  holds  applies  to  statutory  arbitra- 
tion. Judge  Burke  relies  on  State  v.  Jackson,  yet 
the  arbitration  in  the  case  before  the  Court  was  plainly 
one  at  common  law,  even  under  this  limited  require- 
ment, for  the  arbitrators  sat  in  New  York,  and  there  is 
nothing  in  the  record  to  show  that  either  arbitrators  or 
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witnesses  were  sworn  "  by  any  judge  or  justice  of  the 
peace  of  the  county." 

Section  5607  provides  that  the  award  must  be  in 
writing  and  signed  by  a  majority  of  the  arbitrators. 
The  submission  in  the  case  at  bar  requires  the  award  to 
be  signed  by  all  the  arbitrators. 

Section  5608  provides  that  if  either  of  the  parties 
neglect  or  refuse  to  comply  with  the  award,  "  the  other 
party  may  file  the  award,  together  with  the  submission 
or  arbitration  bond,"  in  court.  This  requires  that  the 
award  and  the  bond,  which  is  here  termed  "  the  sub- 
mission or  arbitration  bond,"  must  be  filed  in  court. 

Section  5609  provides  how  an  award  for  payment 
of  money  is  enforced  ;  and  Section  5610  how  an  award 
other  than  for  the  payment  of  money  is  enforced. 

Section  5611  defines  the  power  of  the  Court  to  set 
aside  an  award,  saying  :  "  If  legal  defects  appear  in 
the  award  or  other  proceedings,  or  if  it  be  made  to 
appear,  on  oath,  at  the  term  of  the  Court  at  which  the 
award  and  arbitration  bond  are  filed,  that  the  award 
was  obtained  by  fraud,"  etc.,  the  Court  may  set  aside 
the  award,  and  the  matters  submitted  shall  be  retained 
by  the  Court  for  trial  as  upon  appeal,"  etc. 

Thus  it  appears  that  the  award  and  arbitration 
bond  go  together  and  must  be  filed  in  Court,  and  that 
the  Court  in  which  they  are  filed,  has  full  power  to  set 
aside  the  award  "  if  any  legal  defects  appear  in  the 
award,  or  other  legal  proceedings,  etc.,  and  to  retain 
the  matter  for  trial  as  upon  appeal. 

Section  5612  provides  that  "  In  all  cases  the  party 
enforcing  an  award  shall  produce  satisfactory  proof  to 
the  Court  of  the  due  execution  of  the  submission  or 
arbitration  bond,"  etc. 
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Section  5613  provides  that  "  Each  person  chosen 
as  and  performing  the  duties  of  an  arbitrator  or  umpire 
under  this  chapter,  shall  be  entitled  to  receive  one 
dollar  per  day  for  his  services";  but  Messrs.  Carter, 
Maxwell  and  Kittredge  awarded  themselves  $20,000 
for  their  services,  one-half  to  be  paid  by  each  party, 
in  putting  a  final  and  conclusive  end  to  the  controversy 
in  the  original  case. 

In  short,  there  is  not  a  single  feature  of  a  statutory 
arbitration  in  the  proceedings  in  question.  The  parties 
never  intended  to  follow  the  statute  and  submit  the 
case  to  an  arbitration  which  might  be  reviewed  by  the 
Courts  of  Ohio.  The  intention  was  to  settle  the  case 
out  of  Court  according  to  the  opinion  of  the  arbitrators, 
"final  and  conclusive,"  whether  right  or  wrong. 
Judge  Burke  knew  this  as  a  fact,  as  well  as  a  matter 
of  law.  He  was  a  party  to  the  arbitration  agreement. 
He  knew  it  was  a  common  law  arbitration  and  the 
reason  why  it  was  made  so,  and  the  statement  in  his 
first  brief  that  this  was  "a  common  law  award "  was 
virtually  the  admission  of  a  party,  as  well  as  the  legal 
opinion  of  leading  counsel  on  the  other  side. 


II. 

Judge  Burke  returns  to  his  old  argument,  that  the 
award  of  the  arbitrators  was  conclusive  between  the 
parties,  and  that  the  judgment  entered  in  pursuance  of 
that  award  ended  the  controversy  and  the  suit,  and 
finally  determined  in  favor  of  Burke  and  associates,  all 
the  issues  in  that  case.  In  support  of  the  contention 
that  a  decree  may  be  based  on  an  irregular  award,  he 
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cites,  on  page  23,  the  award  in  Connor  vs.  Drake,  1 
O.  S.,  166,  an  irregular  award  which  became  the  basis 
of  a  valid  decree. 

We  do  not  dispute  this  proposition  of  Judge 
Burke's  and  never  have.  Of  course  the  award  was 
final  and  conclusive  ;  the  parties  so  agreed  ;  and  the 
judgment  entered  by  consent  terminated  the  suit  then 
pending. 

Judge  Burke  insists,  with  some  vehemence,  that 
the  railroad  company  is  now  seeking  to  invalidate 
the  judgment  in  the  original  case,  and  thus  is 
violating  the  arbitration  agreement.  In  what  way, 
pray  ?  The  railway  company  performed  the  award  as 
it  had  agreed  to,  and  dismissed  its  suit,  and  has  never 
sought  to  set  up  again  the  claim  relied  upon  in  that 
suit.  Thus  that  controversy  was  ended  once  for  all, 
ended  in  accordance  with  the  views  of  the  arbitrators, 
whether  right  or  wrong,  for  the  reason  that  the  parties 
agreed  that  these  views  should  be  final  and  conclusive 
as  between  them. 

But  this  is  a  new  suit  upon  an  injunction  bond.  It 
does  not  turn  upon  the  question  whether  the  original 
suit  was  ended  in  favor  of  Burke,  but  upon  the  question 
whether  it  was  finally  decided  by  the  Court  in  the 
original  suit,  that  the  injunction  ought  not  to  have 
been  granted  at  the  time  it  was  granted.  It  is  for  Judge 
Burke  to  show  in  this  new  suit,  that  the  Court,  in  the 
original  suit,  so  decided.  The  burden  is  upon  him.  If, 
in  order  to  end  the  litigation,  or  for  any  reason,  he 
agreed  to  a  mode  of  settlement,  or  a  form  of  proceeding, 
which  prevented  a  judicial  decision  of  the  issues  in  the 
original  case,  so  that  in  fact  the  Court  never  did  pass 
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upon  the  vital  question  whether  the  injunction  ought 
originally  to  have  been  granted,  he  must  stand  by  his 
contract  and  conduct,  and  cannot  escape  its  legal 
effects. 

Of  course  a  decree  of  Court,  whether  entered  after 
trial  or  hearing,  or  in  pursuance  of  an  award  of  arbi- 
trators, whether  statutory  or  at  common  law,  or  by 
consent  and  agreement  of  parties,  is  binding  upon  the 
parties  to  the  suit.  That  is  all  the  Court  holds  in  Con- 
nor vs.  Drake,  1  O.  S.,  the  Court,  bottom  page  169, 
using  this  language  : 

"The  agreement  of   the  parties  could   be  substantially 

carried  into  effect  without  requiring  the   damages  to  be 

assessed  by  arbitrators  ;  that  was  only  a  means  of  arriving 

at  a  result  which  might  be  reached  in  another  way.     The 

Court  was  not  bound  to  adopt  this  mode  of    making  the 

assessment,  nor  after  the  award  had  been  made,  was  the 

Court  bound  to  carry  its  finding  into  decree  ;    the  Court 

could  set  it  aside  just  as  they  could  the  report  of  a  master, 

or  the  verdict  of  a  jury  in  an  issue  out  of   Chancery.     So 

with  the  parties,  although  they  had  agreed  that  this  matter 

of  controversy  should  be  settled  by  arbitration.     [The  Court 

will  recall  that  Judge  Burke  in  his  oral  argument  made  a 

great  point  to  the  effect  that  no  case  could  be  settled  by 

arbitration].     When  they   had   submitted   it   to   a   Court, 

neither  party  was  bound  to  arbitrate  ;    but   either  might 

claim  that  the  case  should  be  tried  and  determined  in  the 

ordinary  mode  of  judicial  proceeding.     The  parties  might, 

however,  have  agreed  on  the  amount  to  be  entered  in  the 

decree,  and  if  the  Court  had  taken  such  amount  and  decreed 

on  it,  no  objection  could  have  been  taken.     In  this  instance, 

the  parties,  whilst  the  case  was  in  progress  in  Court,  having 

agreed  that  the  damages  should  be  fixed  by  three  men, 

and  upon  the  return  of  the  award,  having  taken  no  excep 

tion  to  the  mode  of  finding  it,  must  be  held  to  have  waived 

all  exceptions  on  that  ground." 
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In  other  words,  the  amount  of  damages  in  that 
decree  was  virtually  fixed  by  the  agreement  or  consent 
of  parties,  although  arbitrators  were  used  to  determine 
the  amount  upon  which  the  parties  would  agree. 
Thus  the  damages  awarded  in  the  decree  were  virtu- 
ally agreed  upon  between  the  parties  and  to  that 
extent  the  decree  was  one  made  by  consent. 

This,  too,  was  the  case  in  Yates  vs.  Russell,  17 
Johns.,  Report,  461,  cited  by  Judge  Burke  on  page  23. 
Judgments  or  decrees  of  this  sort  are  judgments  or 
decrees  entered  by  consent,  by  agreement  of  the 
parties.  They  are  valid  and  effective  as  between  the 
parties  to  the  suits.  But  whether  they  constitute 
decisions  of  Courts  which  will  sustain  subsequent 
actions  upon  injunction   bonds,  is  quite  another  matter. 

In  the  cases  of  Palmer  vs.  Foley,  71  N.  Y.,  106, 
and  Neugent  vs.  Swan,  61  Howard's  Practice,  40 
(cited  in  our  brief,  pages  10  and  11,  under  proposi- 
tion 2),  and  the  cases  of  Palmer  vs.  Foley,  yohnson 
vs.  Ellwood,  82  N.  Y.,  82,  and  Prefontaine  vs.  Rich- 
ards, 47  Hun,  418  (cited  in  our  brief,  pages  28  and 
29,  under  proposition  4),  there  were  final  judgments 
dismissing  the  action.  These  judgments  were  valid 
and  effective  as  between  the  parties  to  the  original 
suits  ;  but  they  were  held  insufficient  to  justify  an 
award  for  damages  upon  the  injunction  bonds.  They 
were  valid  judgments  in  every  respect.  But  they 
were  either  entered  by  agreement  of  parties  and  with- 
out a  judicial  decision  by  a  Court,  or  they  were  based 
upon    facts    which    had    occurred    subsequent    to    the 
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granting  of  the    injunction,  and    hence    did    not   relate 
back  and   turn  upon  the   conditions   and    rights  of  the 
parties  as  the}'  existed  at  the   time  of  the  institution  of 
the  suit. 

So,  in  this  case,  as  shown  clearly  in  our  brief. 
The  only  decision  rendered  was  that  of  the  arbitrators, 
which  had  no  judicial  force  and  was  binding  on  the 
parties  only  because  they  agreed  that  it  should  be  final 
and  conclusive.  The  courts  never  passed  upon  the 
merits  of  the  case.  The  only  judgment  rendered  was 
in  the  form  of  a  consent  entry,  made  by  agreement  of 
parties,  which  explicitly  states  that  it  is  entered  in 
pursuance  of  the  award,  and  for  the  purpose  of  carry- 
ing it  into  effect.  Will  Judge  Burke  claim  that  if  there 
had  been  no  entry  in  the  original  suit,  he  could  have 
sustained  an  action  on  the  injunction  bond,  simply 
because  the  arbitrators  had  decided  in  his  favor  ?  He 
will  not,  he  does  not.  He  must  go  further,  and  rely 
upon  the  final  entry,  made  by  consent.  But  suppose 
the  railway  company  had  refused  to  join  with  Judge 
Burke  and  his  associates  in  asking  the  court  to  make 
this  final  entry.  Suppose  it  had  refused  to  dismiss,  and 
had  attempted  to  proceed,  what  would  Judge  Burke 
have  done  then  ?  He  would  have  been  obliged  in  some 
way  to  set  up  the  submission  and  award,  in  other 
words,  a  new  issue,  and  the  case  would  have  been 
decided,  not  upon  the  issues  as  they  stood  at  first  when 
the  injunction  was  granted,  but  upon  the  new  issues 
raised  by  the  submission  and  award.  In  other  words, 
not  only  was  there  not  a  final  decision  of  the  court 
upon  the  vital  question  whether  the  injunction  ought  to 
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have  been  granted  originally,  but  there  could  be  no 
such  decision,  so  long  as  reliance  was  placed  upon  the 
common  law  award  made  under  the  submission  in  this 
case. 

Respectfully  submitted, 

J.  B.  FORAKER, 
J.  K.  RICHARDS, 

October  2,  1895.  Attorneys  for  Plaintiffs  in  Error. 


ARGUMENT  OF 


Hon.  J.  B.  Foraker 


In  the  case  of  the  Cincinnnati  Inclined  Plane  Railway  vs.  the 
City  of  Cincinnati,  before  JUDGE  SAMUEL  F.  HUNT,  of 
the  Superior  Court  of  Cincinnati,  on  Wednesday,  February 
24,  1897. 


I  am  under  obligation,  if  Your  Honor  please,  both  to 
the  Court  and  to  Mr.  Ferguson  for  the  arrangement  that 
allows  me  to  speak  at  this  time.  I  will  endeavor  to  show 
my  appreciation  of  that  kindness  by  being  as  concise  and 
brief  as  I  can  be  under  the  circumstances.  It  may  be  some 
relief  and  gratification  to  Your  Honor  to  learn  that  I  do  not 
propose  to  worry  you  with  any  authorities.  I  leave  to  brother 
Warrington  whatever  comments  may  be  made  on  our  side 
upon  the  authorities  offered  by  the  other,  and  the  product- 
ion of  such  additional  authorities,  if  any  at  all,  as  our 
side  may  see  fit  to  present  to  Your  Honor.  According  to 
the  view  I  take  of  the  questions  presented  to  the  Court  at 
the  present  time,  it  is  really  not  necessary  to  resort  to  the 
books  to  learn  how  these  questions  should  be  disposed  of. 
For  while  this  is  a  very  remarkable  case  in  some  of  its  char- 
acteristics, and  particularly  in  its  history,  it  is,  never- 
theless, a  very  simple  case  as  it  now  comes  before  Your 
Honor  for  consideration. 

Saying  the  case  is  remarkable  reminds  me  of  the  open- 
ing utterances  of  my  brother  Ferguson  ;  and  what  he  said 
as  to  what  had  been  done  in  this  case  in  the  past,  and  what 


he  proposes  to  do  in  the  ease  under  certain  contingences  in 
the  future,  reminds  me,  as  I  said  to  Mr.  Kittredge,  of  an 
advertisement  posted  on  the  bill  boards  of  the  Grand  Opera 
House  a  week  or  two  ago,  when  a  company  presented  there 
that  story  of  Mark  Twain's,  entitled  "  Pudd'nhead  Wilson." 
I  observed  in  passing  there  that  they  had  displayed  con- 
spicuously a  quotation  from  that  work  to  this  effect :  "  The 
difference  between  a  cat.  and  a  lie  is  that  a  cat  has  only  nine 
lives."  Mr.  Ferguson  reminded  us  that  this  controversy 
had  been  decided  against  them  in  this  Court  in  General 
Term,  and  then  again  decided  against  them  in  the  Supreme 
Court  of  the  State  ;  that  it  had  been  subsequently  decided 
against  them  in  the  Circuit  Court  of  the  United  States,  and 
then  upon  the  appeal  taken  to  the  Circuit  Court  of  Appeals 
had  been  largely,  at  least,  decided  against  them  again  ;  and 
then  had  been  decided  against  them  by  the  Board  of  Ad- 
ministration of  Cincinnati,  and  later  had  been  decided 
against  them  by  the  Board  of  Legislation  of  the  City  of 
Cincinnati ;  and  yet,  notwithstanding  all  this,  notwith- 
standing their  life  had  been  extinguished,  if  I  may  use  that 
expression,  as  most  of  us  supposed,  and  had  a  right  to  sup- 
pose, by  all  these  tribunals  and  boards,  yet  he  tells  us  they 
are  just  commencing  to  fight — that  they  have  now  gone 
into  the  Probate  Court  for  condemnation  proceedings,  and 
that  they  expect  to  conduct  those  proceedings  through  that 
court,  and  all  the  other  courts  to  which  they  can  appeal  ; 
and  then  we  are  reminded  that  whatever  may  be  the  result 
there  the  Inclined  Plane  Company  was  not  a  party  to  the 
litigation  in  the  United  States  Courts,  and  is  not  bound  by 
anything  there  decided,  and  that  it  has  in  contemplation 
another  suit,  to  be  prosecuted  to  the  Supreme  Court  of  the 
United  States,  where  he  expects  ultimately  to  be  crowned 
with  victory.  So,  hereafter,  when  some  future  Mark  Twain 
writes  his  story,  instead  of  speaking  of  "  the  difference  be- 
tween a  cat  and  a  lie"  he  will  say,  "  the  difference  between 
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a  cat  and  this  Inclined  Plane  Company  is  that  a  cat  has 
only  nine  lives" — provided,  however,  always  that  all  that 
is  thus  prognosticated  by  Mr.  Ferguson  can  be  made 
good  !  But,  if  Your  Honor  please,  it  can  not  be  made  good. 
It  can  not  be  made  good  because  in  the  nature  and  reason 
of  things  we  are  certainly  nearing  the  end  of  this  very  pro- 
tracted litigation. 

Mr.  Ferguson  commenced  by  saying  he  thought  it  ap- 
propriate at  this  stage  of  the  argument  to  recall  to  your 
mind  with  some  degree  of  particularity  the  history  of  this 
case,  in  order  that  you  might  better  comprehend  the  ques- 
tions that  are  now  to  be  determined  by  you.  I  want,  if 
Your  Honor  please,  to  follow  that  example,  not  altogether, 
but  in  part — not  altogether,  because  it  is  unnecessary  now 
to  review  all  the  history  of  this  case,  but  I  want  to  remind 
Your  Honor  of  what  has  occurred  to  the  extent  of  acquaint- 
ing you  with  the  character  of  the  proceeding  that  is  now 
before  you  ;  and  then  with  that  history,  in  so  far  as  it  bears 
on  this  investigation,  aid  you  in  determining  what  you 
should  do  with  these  questions . 

The  case  comes  now,  as  Your  Honor  is  aware,  before 
the  Court  upon  a  supplementary  answer  and  cross-petition 
filed  by  the  Inclined  Plane  Railway  Company.  They  recite 
what  is  the  history  of  this  case.  By  that  supplementary 
answer  and  cross-petition  two  questions  are  presented  : 
one,  and  the  main  question,  is,  Shall  they  have  an  injunc- 
tion? and  the  other,  ancillary  and  only  ancillary,  whether 
there  should  be  a  receiver  appointed.  Now  I  suppose,  if 
Your  Honor  please,  we  came  here  to  try  the  case  made  on 
these  pleadings  and  upon  the  issue  joined.  We  have  de- 
nied, with  appropriate  averments,  that  they  are  entitled  to 
an  injunction,  and  have  denied,  with  appropriate  aver- 
ments, that  they  are  entitled  to  a  receiver,  as  prayed  for  in 
this  supplementary  answer  and  cross-petition. 

Let  us  see,  if  Your  Honor  please,  what   it  is  they  ask 


for  with  respect  to  the  appointment  of  a  receiver;  and  I 
take  these  questions  up  in  their  inverse  order,  because  it 
is  very  easy,  according  to  the  view  1  take,  to  dispose  of  the 
question  of  the  receivership.  When  that  is  out  of  the  way 
we  can  consider  whether  they  are  entitled  to  the  main  re- 
lief for  which  the  suit  has  been  brought.  Their  suit — as 
was  pointed  out  during  the  trial,  when  the  testimony  was 
being  introduced — is  for  an  injunction,  and  their  prayer  is 
that  pending  the  hearing  of  that  question,  before  its  final 
trial,  for  the  preservation  and  protection  of  this  company's 
property,  a  receiver  may  be  appointed.  There  is  no 
prayer  here  that  they  may  have  both  an  injunction  and  a 
receiver  when  the  case  is  finally  heard.  There  is  no  prayer 
for  a  receiver  in  addition  to  an  injunction,  but  their  prayer 
is,  and  their  allegations  are,  that  they  should  have  a  re- 
ceiver, and  that  he  is  necessai^,  pending  the  litigation. 
If  Your  Honor  were  to  award  them  an  injunction  they 
would  have  all  for  which  they  have  sued.  Now  if,  after 
they  filed  this  cross-petition,  they  had  seen  fit  to  come  into 
this  Court  and  make  a  motion  for  the  appointment  of  a  re- 
ceiver, and  had  pressed  such  motion,  that  would  have  con- 
stituted a  condition  of  things  to  -which  the  authorities  they 
have  cited  would  be  applicable,  for  that  would  have  been  a 
proceeding  for  a  receiver  pendente  lite,  having  in  view  the 
protection  and  preservation  of  the  property  through  the 
appointment  by  the  Court  of  a  receiver.  They  did  not  do 
that.  They  filed  amotion,  I  believe,  but  it  was  not  pressed. 
It  is  now  as  though  no  such  motion  had  been  filed. 

Mr.  Outcalt  :     No  motion  was  filed. 

Mr.  Forakkk  :  Then  they  simply  filed  the  supple- 
mentary answer  and  cross-petition.  Now  we  have  come  to 
the  final  trial  of  the  case,  upon  the  merits,  according  to  the 
issues  that  have  been  joined.  It  does  not  make  any  differ- 
ence in  determining  this  question  whether  a  corporation  has 
a  right  to  sue  in  its  own  name  for  a  receiver  or  not.    There  is 
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no  case  for  a  receiver  here  except  ancillary  to  injunction.  It 
is  an  injunction  they  sue  for.  That  is  what  they  ask  Your 
Honor  to  give  them.  That  is  the  remedy  they  seek.  They 
have  not  asked  that  upon  final  hearing  there  may  be  a  re- 
ceiver appointed,  except  that  in  argument  they  have  said 
that  they  want  Your  Honor  to  extend  the  existing  receiver- 
ship, which  applies  only  to  the  reception  of  the  net  receipts 
from  the  operation  of  the  road,  to  cover  the  property  of  the 
road.  This  argument  is  not  based  on  the  case  they  made, 
but  arises  from  the  desperate  straits  to  which  they  had 
been  reduced.  No  issue  of  that  character  has  been  pre- 
sented by  the  pleadings  ;  and  no  such  issue  can  now  be 
made.  It  was  for  this  reason  we  argued  without. regard  to 
the  competency  of  testimony  in  a  proper  case,  that  no  testi- 
mony should  be  received  on  the  subject.  There  could  not 
be  any  such  testimony  offered  here,  because  there  was  no 
proper  case  for  the  appointment  of  a  receiver.  Such  relief 
was  not  appropriately  sued  for.  It  was  asked  only  in  the 
prayer  of  the  petition,  pending  the  litigation  and  ancillary 
to  the  injunction.  Therefore,  I  say  at  the  outset,  so  far  as 
the  receivership  is  concerned,  Your  Honor  can  not  now 
grant  the  prayer  of  the  petition  ;  the  time  is  past,  accord- 
ing to  the  terms  of  the  prayer  itself,  for  the  granting  of  the 
receiver.  Besides  it  would  be  a  wholly  unnecessary  and 
useless  action  on  the  Court's  part,  if  you  had  power,  be- 
cause, according  to  the  theory  of  the  case  as  they  have 
expressed  it  in  the  pleadings,  their  relief  will  be  sufficient 
to  meet  the  grievances  they  complain  of  if  Your  Honor 
shall  award  them  an  injunction — if  you  should  affirm- 
atively tie  our  hands,  and  prevent  the  City  and  Cincin- 
nati Street  Railway  Company  from  interfering  with  the  oc- 
cupancy of  the  streets  in  the  manner  they  say  they  are 
threatening  to  be  interfered  with.  Therefore  let  me  dis- 
miss that  by  simply  saying  if  you  should  find  they  are  en- 
titled to  an  injunction — which  I  propose  now  to   discuss — 
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they  would  not  be  entitled  to  a  receiver,  because  that  would 
give  them  all  the  relief  they  claim.  They  did  not  presume 
to  know  of  any  when  they  framed  this  petition,  and  I  do 
not  know  of  any  theory  of  law  upon  which  a  receiver  could 
be  appointed.  I  repeat  then  that  if  Your  Honor  find  they  are 
entitled  to  relief  by  injunction,  that  relief  will  be  sufficient, 
and  complete  in  every  respect,  to  give  them  the  remedies 
they  claim  they  are  entitled  to. 

In  the  second  place,  if  Your  Honor  deny  them  an  in- 
junction, of  course  the  receivership  fails;  because  if  they 
are  not  entitled  to  have  their  property  taken  under  the  pro- 
tection of  this  Court  in  the  way  they  seek  to  have  the  Court 
come  to  their  protection,  they  would  not  be  entitled  to  have 
an  officer  of  the  Court  go  and  take  charge  of  their  property 
for  the  Court.  So  there  is  no  aspect  of  this  case  according 
to  which  there  can  be  a  receiver.  But  I  want  to  say  one 
Word  in  answer  to  Mr.  Matthews'  comments  upon  the  right 
of  a  corporation  to  sue  for  a  receiver  for  its  own  property. 
There  was  some  controversy  between  him  and  counsel  dur- 
ing the  trial  whether  or  not  a  corporation  could  sue,  and  on 
the  ground  of  insolvency  have  a  receiver  appointed.  What 
I  said  as  to  that,  and  Mr.  Kittredge  and  Mr.  Warrington 
are  in  Court  and  are  agreed  with  me,  was  that  a  corpora- 
tion could  not  on  its  own  bill  on  the  ground  of  insolvency, 
and  for  the  purpose  of  protecting  its  property  from  its 
judgment  creditors,  have  a  receiver  appointed,  and  that 
there  was  no  such  case  in  the  books.  The  case  they  cited, 
the  Wabash  case,  is  a  wholly  different  case.  That  was  a 
suit  for  a  particular  purpose,  in  which  the  receivership  pro- 
ceeding was  ancillary  ;  and  yet  that  case  has  been  most 
severely  criticised.  What  we  said  has  not  been  interfered 
with  by  anything  Mr.  Matthews  said  subsequent  to  that 
controversy,  or  by  anything  he  found  in  Beach  on  Corpora- 
tions, where  that  decision  wras  reviewed  and  commented  on. 
But  I  do  not  care  for  that.      I  do  not  care   to  worry  Your 


Honor  with  authorities.  Why  should  I?  If  the  view  I 
take  is  correct,  it  is  not  necessary  to  look  beyond  the  plead- 
ings themselves.  Passing  now  the  question  of  the  receiv- 
ership— 

The  Court  :  Before  you  pass  the  receivership,  I  do 
not  understand  Mr.  Matthews  presses  any  statutory  grounds 
for  the  appointment  of  a  receiver  saving  the  one  according 
to  the  established  usage  of  equity  ;  what  do  you  say  to 
that? 

Mr.  Foraker  :  There  is  no  established  usage  of  equi- 
ty applicable  to  this  case  according  to  which  a  receiver  can 
be  appointed  ;  and  surely  a  receiver  is  never  appointed  in 
any  case  until  a  pleading  is  filed  praying  for  that  kind  of 
relief,  unless  upon  a  motion  pending  the  final  hearing  of 
the  case.  They  do  not  ask  for  it  upon  any  statutory 
grounds,  or  upon  any  ground  recognized  according  to  the 
usage  of  equity  except  insolvency,  which  is  insufficient  and 
unproven.  If  there  is  in  your  mind  any  ground  I  would 
like  to  have  the  benefit  of  a  suggestion  as  to  what  it  is.  I 
have  not  been  able  to  discover  any.  What  is  it?  How  can 
there  be  in  equity?  If  you  find  they  are  entitled  to  relief 
by  injunction,  that  is  all  the  relief  they  need.  It  is  all 
they  ask  for.  They  have  got  the  property,  they  are  occu- 
pying the  streets  ;  they  enjoy  an  easement — whether  law- 
fully or  unlawfully  does  not  matter.  They  will  continue 
to  enjoy  it  if  this  Court  sees  fit  to  restrain  us  from  inter- 
fering with  that  enjojmient.  They  can  manage  their  own 
property  quite  as  well  as  Your  Honor  can  manage  it. 
There  is  not  any  danger  threatening  the  interest  of  any- 
body that  requires  the  interposition  of  a  court  officer  in  the 
character  of  a  receiver  to  protect  them  from  such  danger. 
They  undertook  to  show  this  company  owed  some  debts,  but 
that  testimony  was  ruled  out. 

Mr.  Outcalt  :     No. 

Mr.  Foraker  :  Yes,  it  was  ;  the  judgment  was  ruled 
out. 
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The  Court  :  It  was  pressed  and  I  excluded  it ;  there 
was  no  exception  to  the  ruling. 

Mr.  Outcalt  :  We  did  not  press  the  ground  of  in- 
solvency. 

The  Court  :  There  was  no  averment  of  insolvency  ; 
only  an  offer  to  offer  the  Patterson  judgment.  Mr.  Fergu- 
son stated  that  there  was  no  reason  to  press  it ;  the  applica- 
tion was  withdrawn.  Mr.  Outcalt  said  it  was  not  to  be 
pressed. 

Mr.  Outcalt  :  The  only  suggestion  made  by  Mr.  Mat- 
thews upon  that  subject  was,  the  only  question  of  insol- 
vency, it  would  only  rise  if  their  contention  was  wTe  had 
nothing  but  rails  and  poles  in  the  street.  The  offer  of  the 
judgment  obtained  in  the  Common  Pleas  Court  was  to  show 
another  fact.  Our  contention,  all  the  time,  was  that  the 
company  was  insolvent,  if  deprived  of  its  franchise. 

Mr.  Kittredge  :  So  far  as  rails,  posts  and  other  ap- 
pliances are  concerned,  we  have  no  objection  to  their  put- 
ting them  in  the  hands  of  a  receiver,  if  he  will  take  them 
away. 

The  Court  :  It  was  simply  by  consent  of  counsel  on 
the  other  side  it  was  sustained. 

Mr.  Foraker  :  If  the  averment  of  insolvency  had 
been  in  this  answer  it  would  not  have  warranted  the  intro- 
duction of  testimony  to  show  a  receiver  ought  to  be  ap- 
pointed, for  that  is  not  a  good  ground  for  the  appointment 
of  a  receiver  upon  such  pleadings  as  are  present  here.  It 
was  on  this  theory  it  was  ruled  out.  If  Mr.  Matthews  had 
been  on  our  side  he  would  not  have  had  any  difficulty  in 
understanding  that  either.  The  objection  to  the  appoint- 
ment of  a  receiver  is,  if  you  appoint  a  receiver  for  main- 
taining and  operating  the  railroad,  it  would  be  necessary, 
contrary  to  the  law  of  the  State,  and  contrary  to  the  judg- 
ment of  the  Court,  to  continue  this  company  where  it  has 
no  right  to  be.     The  whole  object  of  seeking  a   receiver  is 
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to  secure  "hands  off"  to  those  who  have  a  right  to  put 
"  hands  on,"  and  in  order  to  continue  what  the  Supreme 
Court  of  this  State  says  is  unlawful  and  should  terminate. 
They  should  not  be  allowed  to  succeed. 

I  now  pass  that.  I  apprehend  when  you  sit  down  in 
your  consultation  room  and  read  this  supplementary  cross- 
petition  you  can  not  by  any  possibility  whatever  have  any 
question  in  your  mind  as  to  the  appointment  of  a  receiver. 
It  is  incomprehensible  to  me  how  there  can  be  any  ques- 
tion about  that.  It  must  be  decided  in  the  negative.  If 
that  question  had  been  raised  before  final  hearing,  it  might 
have  been  open  to  debate — now  it  is  absolutely  inappro- 
priate, because  the  main  relief  they  seek  is,  according  to 
their  own  statement,  sufficient;  all  they  ask  for  a  receiver- 
ship for  is  that  they  may  have  it  until  the)7  can  get  an  in- 
junction. They  do  not  ask  for  a  receiver  after  they  get  an 
injunction.  Why  should  there  be  any  straining  by  the  Court 
or  anybody  to  give  them  a  receivership  beyond  the  point 
they  themselves  pray  for  it. 

Now  I  take  up  the  question  whether  or  not  they  are 
entitled  to  an  injunction.  If  they  have  any  cause  of  action 
it  is  for  an  injunction.  If  they  fail  to  get  an  injunction 
they  must  fail  absolutely,  utterly,  as  to  every  proposition 
involved.  There  are  a  great  many  reasons  that  occur  to 
us  on  this  side  of  the  table  why  they  are  not  entitled  to  an 
injunction.  The  first  one  seems  to  be  conclusive  ;  and  that 
is  that  this  case  is  this  case.  There  was  some  contro- 
versy while  we  were  taking  testimony  as  to  whether  this 
was  this  case  or  some  other  case.  Your  Honor  knows  what 
I  mean  when  I  make  reference  to  that  episode.  When 
counsel  on  the  other  side  had  occasion  to  make  reference 
to  the  fact  that  Judge  Smith  had  made  an  order  of  suspen- 
sion in  this  cause  recently,  in  the  month  of  December, 
staying  for  the  period  of  six  months  the  operation  of  the  de- 
cree heretofore  granted  by  this  Court  and  affirmed  by  the 
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Supreme  Court  in  this  cause,  they  called  Your  Honor's  at- 
tention with  apparent  satisfaction  to  the  fact  that  the  term 
when  that  suspension  wras  made  had  passed,  and  said  it 
was  now  beyond  the  power  of  Your  Honor  or  any  other 
Court  to  review  or  modify  that  order  except  only  on  error. 
Why?  Because  of  the  elementary  proposition  that  when 
the  terras  at  which  a  judgment  or  order  is  given  has  passed, 
there  can  be  no  reviewing  of  it  except  in  the  way  pointed 
out  by  statute.  Your  Honor  can  not  come  here  and  set 
aside  an  order  made  by  your  colleague  at  the  last  term.  That 
is  most  true.  But  if  Your  Honor  please,  that  law  is  the 
identical  rule  we  invoke  here.  The  judgment  of  this  Court, 
affirmed  by  the  Supreme  Court,  is  a  final  judgment,  or  a 
final  decree,  in  the  particulars  in  which  its  purports  to  be 
such;  and  the  term  has  passed,  and  years  have  passed 
since  the  term  passed.  It  is  beyond  the  power  of  this 
Court,  beyond  the  power,  if  Your  Honor  please,  of  any 
Court  to  ever,  in  this  jurisdiction,  or  any  other  jurisdiction, 
review  that  final  judgment  and  decree  ;  that  stands  for- 
ever as  the  law  of  this  case.  And,  if  Your  Honor  please, 
nothing  that  has  been  done,  and  nothing  that  can  be  clone, 
or  may  be  done,  in  the  United  States  Court,  can  interfere 
with  the  law  of  this  case  as  settled  by  that  judgment ;  and 
that  decree  is  binding  upon  Your  Honor  as  you  sit  upon 
that  bench  to  hear  this  argument  and  dispose  of  this  con- 
troversy. What  we  point  to  is  the  judgment  of  the  Su- 
preme Court  of  Ohio. 

Now,  let  me  call  Your  Honor's  attention  to  this  judg- 
ment, and  let  us  see,  if  Your  Honor  please,  if  that  be  a 
final  judgment — one  upon  which  Your  Honor  can  not  lay 
hands,  one  with  which  Your  Honor  can  take  no  liberty.. 
Let  us  see  whether  or  not  any  Court,  sitting  as  Your  Honor 
does,  inferior  to  the  Supreme  Court,  and  especially  this 
Court  to  which  its  mandate  was  directed,  has  a  right  to 
grant  any  such  order  as  is  here  prayed  for.      I  have  before 
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me  the  printed  record  in  the  case  of  the  Louisville  Trust 
Company  against  the  City  of  Cincinnati,  No.  426,  United 
States  Circuit  Court  of  Appeals.  I  read  first,  if  Your 
Honor  please,  from  page  207  of  this  record—the  entry  that 
was  made  in  the  Superior  Court  of  Cincinnati  in  the  June 
Term,  on  the  21st  day  of  October,  1893,  when  that 
Court  disposed  of  this  litigation.  I  want  to  analyze  it,  that 
I  may  show  to  Your  Honor,  from  the  very  nature  of  this 
decree,  that  the  provision  about  staying  the  operation  of  the 
decree  was  no  part  whatever  of  the  decree  itself.  Then  I 
want  to  show  to  Your  Honor  the  mandate  of  the  Supreme 
Court,  addressed  to  you  as  a  Judge  of  the  Superior  Court. 
But  first  look  at  the  decree.     It  reads  as  follows  : 

"  This  cause  came  on  for  hearing   as   reserved  from 
Special  Term  upon   the   certified  Bill   of  Evidence  herein, 
the  original  pleadings  and  papers,  and  was  argued  by  coun- 
sel ;   on  consideration  whereof  the  Court  find  on  the  issues 
joined  for  the  plaintiff,  and  that  defendant,  the  Cincinnati 
Inclined  Plane   Railway  Company,  at  the  time  of  the  com- 
mencement of  this  action,  was   unlawfully  maintaining  and 
operating    in    the    city    of    Cincinnati    a    street   railroad 
by  double  track  on   Main   street  between   Mulberry  street 
and  Court  street ;  by  single  track   on  Court  street  between 
Main  street  and  Walnut  street;   by  single  track  on  Walnut 
street  between  Court  and  Fifth  streets  ;   by  single  track  on 
Fifth  street  between  Walnut  and   Main  streets,  and  by  sin- 
gle track  on  Main  street   between  Fifth   and  Court  streets, 
together   with  the  necessary  poles,  wires  and  other   appli- 
ances for  the  operation  of  the  same  by  electricity  as  a  mo- 
tive power  ;  further,  that  at  the  time  of  the  commencement 
of  this  action  said  defendant  urns  unlawfully  maintaining  and 
operating  in  the  city  of  Cincinnati  more  than  one  street  rail- 
road track  on    Auburn  street,  between    Mason    and  Vine 
streets,  and  thereupon  defendant   moved  the  Court  to  set 
aside  its   findings  herein   and   for   a    new  trial,  upon   the 
ground  that  said   findings   and  the  judgment  of  the  Court 
thereon  are  and  each  of  them   is   contrary  to  the  evidence 
and  contrary  to  law,  and  that  the  same  ought  to  have  been 
in  favor  of  the  defendant  and  against   the  plaintiff,  which 
said  motion   the  Court  overruled,  to   which   ruling   of  the 
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Court  defendant  at  the  time  excepted  and  presented  to  the 
Court  its  bill  of  exceptions  herein,  which,  being  found  by 
the  Court  to  be  true,  is  allowed  and  signed,  and  on  motion 
is  hereby  made  part  of  the  record  of  the  case." 

Now,  I  want  Your  Honor  to  note  that  finding.  We 
are  told  that  this  road  has  now  a  right  to  be  in  these 
streets  ;  that  it  is  not  a  trespasser  ;  that  it  is  lawfully  oper- 
ating this  road.  When  did  it  get  this  lawful  right  to  oper- 
ate and  where?  This  action  was  brought  in  1890  ;  you  said 
in  General  Term  in  1893  this  road  was  unlawfully  operating 
its  road,  "  By  single  track  on  Court  street,  by  single  track 
on  Walnut  street,  by  single  track  on  Fifth  street  to  Main 
street,  and  by  single  track  on  Main  street  between  Fifth 
and  Court,  together  with  the  necessary  poles  and  appliances 
for  the  operation  of  the  same."  Now,  all  that  was  unlaw- 
ful. "Further,  at  the  time  of  the  commencement  of  this 
action  it  was  maintaining  unlawfully  more  than  one  street 
railroad  track  on  Mt.  Auburn." 

"  Wherefore  it  is  adjudged  and  decreed  that  the  de- 
fendant be  and  the  same  is  hereby  perpetually  enjoined 
from  maintaining  any  of  its  said  tracks,  poles,  wires  or  said 
appliances  in  Main  street,  Court  street,  Walnut  street  or 
Fifth  street,  and  from  operating  any  of  its  cars  over  any  of 
the  said  tracks,  and  also  be  perpetually  enjoined  from  main- 
taining and  operating  more  than  one  street  railroad  track 
on  Auburn  street  between  Mason  and  Vine  streets." 

"Thereupon  the  defendant  excepted  and  moved  for  a 
new  trial,  upon  the  ground  that  the  finding  was  contrary  to 
the  evidence  and  contrary  to  the  law,  and  that  the  same 
ought  to  have  been  in  favor  of  the  defendant  and  against 
the  plaintiff,  which  motion  the  Court  overruled,  to  which 
ruling  of  the  Court  the  defendant  excepted,  and  filed  a  bill 
of  exceptions,  which  was  allowed  and  signed,  and  on  mo- 
tion made  part  of  the  record."  Now,  that  is  the  finding 
the  Court  made  and  that  is  the  exception  the  Company 
took.     Next  comes  the  decree,  wherein  it  is  adjudged  and 
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decreed  the  defendant  should  be  perpetually  enjoined  from 
having  any  of  its  tracks  or  poles  in  Main  street,  Court 
street,  Walnut  street  or  Fifth  street,  and  from  operating 
any  of  its  cars  over  any  of  said  tracks,  and  also  perpetually 
enjoined  from  having  more  than  one  street  railroad  track 
on  Auburn  street  between  Mason  and  Vine  streets.  The 
language  of  this  decree  is  as  follows  : 

"  Wherefore  it  is  adjudged  and  decreed  that  the  de- 
fendant be  and  the  same  is  hereby  perpetually  enjoined 
from  maintaining  any  of  its  said  tracks,  poles,  wires  or  said 
appliances  in  Main  street,  Court  street,  Walnut  street  or 
Fifth  street,  and  from  operating  any  of  its  cars  over  any  of 
the  said  tracks,  and  also  be  perpetually  enjoined  from 
maintaining  and  operating  more  than  one  street  railroad 
track  on  Auburn  street  between  Mason  and  Vine  streets." 

Now,  if  Your  Honor  please,  that  is  the  only  decree 
there  is  with  respect  to  the  right  of  this  Company  to  longer 
operate  its  road — a  perpetual  injunction  based  on  its  find- 
ing of  law  and  fact  that  it  was  there  without  any  lawful 
right  to  be  there. 

Your  Honor  will  remember  that  the  action  was  of  a 
two-fold  character  ;  it  was  not  only  for  an  injunction,  but  also 
for  an  accounting.  The  company  had  not  been  paying  any 
car  license  fees  or  any  other  dues  to  which  the  city  claimed 
it  was  entitled.  This  part  of  the  case  was  disposed  of  as 
follows  : 

"The  Court  further  finds  that  defendant  is  indebted  to 
plaintiff  for  a  license  fee  of  $100  per  annum  for  each  car 
operated  over  any  of  the  tracks  of  street  railroad  route  No. 
8,  as  described  in  plaintiff's  petition,  between  the  years  1877 
and  1884  inclusive,  and  the  Court  further  finds  that  it  was 
agreed  by  counsel  for  plaintiff  and  defendant  in  open  court 
that  if  this  Court  should  determine  that  the  defendant  was 
liable  for  and  unpaid  license  fees  or  percentage  on  gross 
earnings  as  claimed  in  the  petition  the  amount  of  the  same 
should  be  reserved  for  future  ascertainment  by  a  master  or 
otherwise,  as  the  Court  should  direct. 

"  Wherefore  it  is  ordered,   adjudged  and   decreed  that 
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the  cause  be  remanded  to  the  Supperior  Court  in  Special 
Term  for  trial  for  the  purpose  of  determining  the  amount  in 
money  which  plaintiff  is  entitled  to  recover  from  defendant." 

Now,  there,  if  Your  Honor  please,  is  the  end  of  the 
findings,  the  end  of  the  judgment,  the  end  of  the  decree, 
the  end  of  the  Court's  order  with  respect  to  the  rights  of 
the  plaintiff.  Added  to  all  that  now  comes  the  following, 
upon  which  this  order  of  suspension  was  made.  Mr.  Fer- 
guson yesterday  asserted  that  this  stay  of  the  decree  was 
a  part  of  the  decree  affirmed  by  the  Supreme  Court  and 
that  it  authorized  the  order  of  suspension  Judge  Smith  has 
made.  I  think  the  opposite  is  true  and  that  it  is  no  part 
of  the  decree,  and  that  the  Supreme  Court  never  dreamed 
of  any  such  thing  as  that  it  was  affirming  not  only  the  de- 
cree proper,  but  also  the  right  of  the  Court  below  to  make 
another  order  of  suspension.  Note  the  language  em- 
ployed : 

"  It  is  further  ordered  that  the  operation  of  this  decree 
be  and  the  same  is  hereby  stayed  for  the  period  of  six 
months  from  the  date  hereof,  with  liberty  upon  the  part  of 
defendant  to  apply  for  an  extension  of  said  time,  to  which 
order  staying  the  operation  of  this  decree  plaintiff  excepts." 

Is  that  a  part  of  the  decree?     No,  certainly  not !     The 
Court  has  clearly  rendered  its  decree  before  it  comes  to  this 
order.     The  decree  is  one  thing,  the  stay  another.     It  made 
this  clear  when  it  said  :      "  The  operation  of  this  decree  be 
and  the  same  is  hereby  stayed  for  a  period  of  six  months 
from  the  date  hereof,  with  liberty  to  apply  for  an  extension 
of  said  time.     To   which  order  the  plaintiff  (the  City)  ex- 
cepts."    So  I  say,  if  Your  Honor  please,  we  have  a  decree, 
which  is  one  thing,  and  we  have  an  order  staying  the  decree, 
which  is  another  thing ;  and  by  the   very  terms  employed 
by  the  Court  there  is  a  distinction  between  the  decree  and 
the  order  staying  the  decree.     It  is  not  recited  as  part  of 
the  decree  that   six  months   after  date  the  decree  shall  go 
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into  operation,  but  it  is  recited  that  the  decree  whish  is  in 
operation  shall  be  stayed  for  six  months,  with  privilege 
to  apply  at  that  time  to  this  Court  for  a  renewal  of 
it.  The  case  went  to  the  Supreme  Court,  and  there 
they  plead  for  an  extension  of  the  time,  and  the  record 
shows  that  the  Supreme  Court  granted  another  stay 
until  the  final  hearing  in  that  Court.  In  due  time  the 
final  hearing  came  on  in  the  Supreme  Court,  and  then 
that  Court  rendered  a  judgment,  to  which  I  now  invite 
Your  Honor's  attention. 

First,  however,  I  want  to  call  Your  Honor's  attention 
to  the  petition  in  error  prosecuted  to  the  Superior  Court  in 
General  Term,  filed  in  the  Supreme  Court.  You  will  find 
it  on  page  309  of  this  record.  The  material  part  reads  as 
follows  : 

"Now  comes  the  said  The  Cincinnati  Inclined  Plane 
Railway  Company  and  says  that  it  was  the  defendant  in  a 
certain  action  brought  in  the  Superior  Court  of  Cincinnati, 
on  the  12th  day  of  December,  1890,  by  the  said  City  of 
Cincinnati,  as  plaintiff,  against  The  Cincinnati  Inclined 
Plane  Railway  Company,  defendant,  No.  45202.  It  further 
says  that  such  proceedings  were  thereafter  had  in  said 
cause,  that  on  the  21st  day  of  October,  1893,  the  said  Su- 
perior Court  of  Cincinnati,  in  General  Term,  gave  judg- 
ment in  said  case  in  favor  of  said  City  of  Cincinnati  and 
against  this  plaintiff  in  error,  said  case  being  reserved  from 
the  Special  to  the  General  Term  of  said  Court. 

"  And  said  The  Cincinnati  Inclined  Plane  Railway 
Company  says  that  there  is  error  in  said  judgment  of  said 
Superior  Court  of  Cincinnati,  in  General  Term,  in  this,  to- 
wit : 

"  1.     That  said  judgment  is  contrary  to  the  evidence. 

"  2.     Contrary  to  the  law. 

"  3.  That  the  findings  and  judgment  of  said  Court  in 
General  Term  should,  according  to  the  law,  have  been  in 
favor  of  this  plaintiff  in  error  and  against  said  defendant 
in  error. 

"  Wherefore  plaintiff  in  error  prays  that  said  judgment 
of  said  Superior  Court  be  reversed,  and  that  this  Court  en- 
ter such  judgment  as  the  Court  below  should  have  entered, 
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and  that  plaintiff  in  error  he  restored  to  all  things  it  has 
lost  hy  reason  of  said  errors  committed  hy  said  Superior 
Court  of  Cincinnati." 

This  particular  question,  if  Your  Honor  please,  about 
the  staying  of  the  order,  was  not  complained  of,  and  couldn't 
have  been,  by  the  other  side,  because  it  was  made  in  their 
favor  ;  and  you  will  see  by  the  record,  as  evidenced  by  this 
petition  in  error,  that  it  was  not  presented  to  the  Court.  The 
question  presented  was  whether  or  not  the  findings  of  the 
Superior  Court  in  General  Term  should  be  sustained  and 
whether  or  not  this  road  operating  without  right  should  be 
perpetually  enjoined  from  operating  its  road  as  decreed. 
That  was  all  that  was  before  the  the  Supreme  Court.  Why 
all?  Because  it  was  all  the  petition  in  error  carried  there, 
all  that  was  complained  of ;  and  because  that  was  all,  if 
Your  Honor  please,  according  to  its  own  terms,  of  the  de- 
cree that  had  been  rendered  by  the  Superior  Court  in  Gen- 
eral Term.  Now  if  that  is  all  that  there  was  of  the  decree 
in  General  Term,  properly  speaking,  and  all  that  was  be- 
fore the  Supreme  Court  of  Ohio  when  it  heard  this  case  and 
rendered  its  judgment  of  affirmance  and  issued  its  man- 
date, what  right  has  this  Court  to  now  interfere  with  the 
carrying  out  of  that  decree?  Your  Honor  will  find  on 
page  310  of  this  record  the  judgment  of  affirmance  ren- 
dered by  the  Supreme  Court,  and  at  the  foot  of  that  page 
the  mandate  addressed  to  this  Court — addressed  to  Your 
Honor  and  to  Judge  Smith  and  the  other  member  of  this 
Court. 

Mr.  Ferguson  :     That  record  is  not  in  evidence. 

Mr.  Foraker  :  This  printed  book  is  not  in  evidence, 
but  all  I  am  reading  has  been  put  in  evidence  and  I  am 
reading  from  this  book  because  it  is  more  convenient  than 
the  papers  would  be. 
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Here  is  what  the  Supreme  Court   said  : 

"  This  cause  came  ou  to  be  heard  upon  the  transcript 
of  the  record  of  the  Superior  Court  of  Cincinnati,  and  was 
argued  by  counsel.  On  consideration  whereof  it  is  ordered 
and  adjudged  by  this  Court  that  tha  judgment  of  the  said 
Superior  Court  of  Cincinnati  be  and  the  same  is  hereby 
affirmed,  and  it  appearing  to  the  Court  that  there  were 
reasonable  grounds  for  this  proceeding  in  error,  it  is  or- 
dered that  no  penalty  be  assessed  herein. 

"  It  is  further  ordered  that  the  defendant  in  error  re- 
cover from  the  plaintiff  in  error  its  costs  herein  expended, 
taxed  $ . 

"  Ordered  that  a  special  mandate  be  sent  to  the  Supe- 
rior Court  of  Cincinnati  to  carry  this  judgment  into  exe- 
cution." 

"  We  do  hereby  command  you,  that  you  proceed,  without 
delay  to  carry  the  within  and  foregoing  judgment  of  our 
Supreme  Court  of  Ohio  in  the  cause  of  The  Cincinnati  In- 
clined Plane  Railway  Company  vs.  The  City  of  Cincinnati, 
into  execution  the  petition  in  error  herein  and  heretofore 
granted  to  the  contrary  notwithstanding." 

Then  follows  tlie  certificate  of  the  Supreme  Court. 

Now,  I  have  shown  what  was  taken  to  the  Supreme  Court. 
I  have  shown  nothing  was  taken  there  but  the  findings  and 
order  of  injunction  made  by  this  Court,  and  that  the  order 
staying  the  operation  of  that  injunction  was  not  taken  there. 
Nobody  complained  to  the  Supreme  Court  of  the  latter  order. 
The  Supreme  Court  did  not  have  it  in  mind,  and  couldn't 
have  had  it  in  mind,  when  it  rendered  its  judgment  of  affirm- 
ance. What  they  affirmed  was  what  was  taken  there,  the 
findings  and  judgment  proper  of  the  Court ;  all  that  was 
brought  there  on  error.  Now  having  so  affirmed,  what  do 
they  say  to  Your  Honor?  Here  is  the  mandate  :  "  We  do 
hereby  command  you" — It  is  not  a  request.  Of  course  it  is 
in  the  usual  form  ;  but  the  usual  form  is  a  command  from 
the  superior  to  the  inferior  court  *  *  *  "that  you  proceed" 
— not  after  six  months — not  after  a  proceeding  instituted  in  the 
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Probate  Court  can  be  brought  to  a  conclusion  six  months 
or  five  years  from  now — not  after  they  may  have  an  oppor- 
tunity to  go  again  to  the  municipal  authorities,  and  resort 
to  all  the  expedients  recounted  by  Mr.  Ferguson  yesterday — 
not  to-morrow,  but  now — "  We  command  you  to  proceed 
without  delay" — that  means  immediately.  To  do  what? 
"  We  command  you  to  proceed  without  delay  to  carry 
the  within  and  foregoing  judgment  of  our  Supreme 
Court  of  Ohio" — it  has  become  its  judgment  now 
*  *  *  '-'in  the  cause  of  the  Inclined  Plane 
Railway  Company,  plaintiff  in  error,  vs  The  City  of  Cin- 
cinnati, defendant  in  error,  into  execution,  the  petition  in 
error  herein  and  heretofore  granted  to  the  contrary  not- 
withstanding." In  other  words,  the  order  of  suspension 
granted  by  the  Superior  Court  for  six  months  with  leave  to 
apply  at  that  time  for  a  further  suspension,  was  no  part  of 
the  decree,  and  what  the  Supreme  Court  affirmed  was  the 
judgment  below,  the  decree  that  this  Company  had  no  right 
to  operate  and  that  it  should  be  at  once  perpetually  en- 
joined. They  had  been  staying  the  hands  of  the  law  by 
the  order  of  suspension  until  they  could  look  through  the 
case  and  reach  a  conclusion.  When  they  had  gone  to  the 
end  and  reached  a  conclusion,  and  found  that  the  Company 
had  no  right  there,  they  said,  "let  the  law  take  its  course  ;" 
the  city  had  a  right  to  oust  these  people  ;  let  the  command 
go  forth  that  they  vacate  the  streets  which  they  are  without 
right  occupying;  and  the  command  is  that  they  do  it  im- 
mediately ;  that  they  be  made  to  do  it  immediately. 

But  it  is  said  on  the  other  side,  Judge  Smith  granted 
.111  order  of  suspension,  and  that  is  to  stand  for  six 
months  ;  and  for  the  period  of  six  months  there  can  be 
nothing  done  by  this  Court.  Well,  now,  if  Your  Honor 
please,  in  view  of  what  I  have  said,  I  need  not  say  to  you 
how  I  should  have  argued  had  I  been  given  the  opportunity 
i o  argue  before  Judge   Smith.     I  think  he  erred,  but  I  am 
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not  here  to  ask  you  to  disregard  his  order.  That  is  made. 
I  know  what  the  practice  is,  and  that  you  are  required  to 
acquiesce  in  your  colleague's  ruling,  whether  it  meets  with 
your  approbation  or  not.  I  do  not  know  whether  it  doeso  ■ 
not;  I  am  bound  to  presume  that  it  does.  I  am  not  here, 
therefore,  to  complain  of  that.  And  I  may  add  that  I  do 
not  care  for  that,  and  that  is  one  reason  I  have  nothing  to 
say  about  it.  In  the  view  we  take  of  the  order  it  does  not 
cut  any  figure  so  far  as  our  rights  are  concerned, but  I  dwell 
upon  it  in  order  that  I  may  convince  you  if  there  remained 
any  right  in  this  Superior  Court  after  the  judgment  of 
affirmance  by  the  Supreme  Court,  and  after  your  receipt  of 
the  mandate  commanding  you  to  proceed  without  delay,  to 
make  delay  and  to  excuse  yourself  for  delay,  that  right  to 
the  utmost  has  been  exercised.  When  Judge  Smith  granted 
an  order  of  suspension,  he  granted  an  order,  which  in  my 
judgment,  he  had  no  lawful  right  to  grant,  but  being  granted 
that  is  all  the  right  that  can  be  now  accorded  this  Company 
by  this  Court.  That  order  of  suspension  is  the  only  order 
there  is  the  slightest  excuse  for  this  Court  to  make.  The 
question  now  is,  can  you,  in  view  of  this  affirmance,  in  view 
of  the  mandate  of  the  Court  ordering  you  to  proceed,  go 
beyond  what  Judge  Smith  h.is  done,  as  yon  are  invited  to 
do,  and  affirmatively,  in  this  case,  tie  the  hands  of  the  City 
of  Cincinnati,  and  tie  the  hands  of  the  Cincinnati  Street 
Railway  Company?  If  so,  by  what  right  will  you  do  it? 
Judge  Smith  took  the  view  of  the  case  with  which  we  are 
all  familiar,  that  when  the  case  came  back  here,  by  reason 
of  the  original  reservation  of  the  right  to  extend  the  time 
he  had  still  the  right,  notwithstanding  the  mandate  of  the 
Supreme  Court,  to  grant  another  extension  of  time  ;  but  is 
there  anything  here  recited — I  do  not  agree  that  he  had  that 
right,  but  for  the  sake  of  the  argument,  conceding  that 
there  was  that  reserved  right — is  there  anything  authoriz- 
ing anybody  to  go  beyond  that?     Your   Honor  is  asked  to 
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go  farther.  If  you  have  a  right  to  enjoin  us,  Judge  Smith 
also  had  that  right.  They  tell  us  we  are  already  enjoined — 
that  such  is  the  effect  of  Judge  Smith's  order.  Then 
why  ask  Your  Honor  to  enjoin  us  again?  If  we  are  en- 
joined they  do  not  need  any  further  injunction.  It  is  be- 
cause they  know  we  are  not  enjoined  that  they  want  Your 
.Honor  to  do  something  that  is  not  warranted  under  this  de- 
cree or  the  law  applicable  to  the  case  ;  that  you  will  by  an 
affirmative  injunction  command  us  to  desist  from  our  com- 
mon law  and  statutory  right  to  abate  this  nuisance  and 
eject  this  trespasser.  There  are  many  reasons  why  you 
should  not. 

My  first  proposition  with  respect  to  this  injunction  is 
that  they  can  not  in  this  case  have  any  further  relief.  I 
have  read  with  care  the  original  decree,  the  affirmance,  the 
mandate,  everything,  and  shown  that  this  judgment  is  final. 
It  is  forever  at  an  end.  There  is  no  power  in  this  Court,  upon 
supplementary  proceedings,  in  the  absence  of  fraud  or  mis- 
take being  charged,  to  take  any  action  whatever  except  such 
action  as  was  expressly  permitted,  and  in  my  judgment  on 
further  action  was  permitted.  But  if  any  action  was  per- 
mitted it  was  the  action  Judge  Smith  has  already  taken. 
There  would  not  be  any  warrant,  but  it  would  be  a  mere 
usurpation  of  power,  for  Your  Honor  to  now  grant  this 
Company  affirmative  relief  beyond  the  suspension  order 
that  has  been  already  granted. 

Our  second  proposition  is  that  if  this  were  an  inde- 
pendent case  ;  if  they  were  not  subject  to  the  infirmity  of 
being  in  a  case  in  which  they  are  precluded  from  asking  this 
relief;  if  it  were  a  new  action,  and  they  were  free  to  ask 
anything  they  saw  fit,  they  could  not  be  accorded  the 
remedy  of  injunction,  because  they  have  no  title  upon 
which  to  base  any  such  request  of  the  Court.  I  do  not  pro- 
pose to  stop  here  to  review  all  the  authorities  that  have 
been  cited.     But  I  call  attention    to  one.     Mr.    Ferguson 
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seemed  to  rely  on  it  yesterday  to  show  that  they  have  some 
kind  of  title.  He  recognizes  the  fact  that  they  must  have 
some  kind  of  title  upon  which  to  rest  their  petition  for  in- 
junction. Tim7  persist  in  asserting  that  they  have  title. 
They  say  notwithstanding  the  Supreme  Court  has  said 
they  have  no  title,  yet  they  are  lawfully  there.  They 
are  not  trespassers.  They  are  tenants  at  will — T  helieve 
that  is  the  term  they  have  adopted. 

Mr.  Ferguson  :     Judge  Taft's  term. 

Mr.  Foraker  :     No,  Judge  Humphrey's  term. 

Mr.  Outcalt  :     It  is  in  Judge  Taft's  opinion. 

Mr.  Foraker  :  Tenants  at  will — at  whose  will?  To 
be  a  tenant  at  will  there  must  be  an  agreement  between 
the  landlord  and  the  tenant.  The  City  is  the  landlord 
here.  When  and  how  has  it  consented?  Mr.  Ferguson 
yesterday  cited  us  to  this  case  which  he  thought  sus- 
tained his  proposition,  2  Espinasses,  page  717  ;  Opinion 
by  Lord  Kenyon.  It  is  rather  amusing  to  see  with  what 
unction  some  lawyers  will  read  something  that  some  judge 
said  two  hundred  years  ago,  especially  if  it  was  said  in  an 
English  case.  But  this  case  has  no  application  and  no  such 
effect  as  Mr.  Ferguson  has  been  telling  us.  He  read  this  to 
show  that  a  tenant  who  was  in  possession  beyond  his  term 
was  regarded  by  Lord  Kenyon  as  in  legal  effect  at  least  a 
tenant  at  will.  But  what  were  the  facts?  His  term  expired 
the  first  of  July.  He  remained  in  under  a  treaty,  as  they 
expressed  it,  with  the  landlord  and  the  tenant  for  a  new 
lease.  They  were  negotiating,  the  landlord  permitting 
him  to  remain  there  with  full  knowledge  that  the  term  had 
expired,  but  with  the  hope  that  there  might  be  an  agree- 
ment, and  they  appointed  July  the  31st  for  the  conclusion 
of  the  transaction.  The  declaration  charges  him  with 
being  a  trespasser  from  and  after  the  1st  of  July,  and 
when  it  came  on  to  be  tried  the  Court  said  that  he  was 
not  a  trespasser,  but  a  tenant  at   will  on   the   1st   of  July. 
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Lord  Iveivyon  ruled — and  there  is  not  a  Justice  of  the  Peace 
in  Cincinnati  who  would  not  have  ruled  likewise — that 
that  the  defendant,  until  the  treaty  for  a  lease  was  at  an 
end,  which  at  soonest  was  not  until  the  31st  of  July  (the 
day  set  apart  for  signing  it),  was  not  a  trespasser. 

Mr.  Outcalt.     Judge  Sage  made  an   opposite   ruling. 

Mr.  Foraker  :     No,  he  did  not.    Are  you  under  treaty, 
or  have  you   been,    with    the  City   of  Cincinnati  for  new 
terras?     Have  you  been  here  by  the  permission  of  the  City 
of  Cincinnati  one  moment   since  they  commenced  this  ac- 
tion against  you  in  1890?     No;  on  the  contrary,  continu- 
ously from  1890  down  to  this  minute,  the  City  of  Cincinnati 
has  been  demanding  its   rights  as   against  you  ;  and  ever 
since  the  Supreme  Court  has  passed  upon  it  the  City  of  Cin- 
cinnati has  been  seeking  to   oust  you   from  the   streets  of 
Cincinnati.     There  has   not  been  any  treaty   between  you 
and  the  City  of  Cincinnati.'    There  has  not  been  any  day 
set  apart  for  the  signing  of  your  ordinance.     I    know   you 
have  gone  once  to  the   Board   of  Administration,  and  once 
to  the  Board  of  Legislation,  and  have  presented  a   proposi- 
tion, but  your  propositions  have  been  rejected.    No  munici- 
pal authority,  having  the  right  to  speak  for  the  City  of  Cin- 
cinnati, has   ever   said   to   you,  "  we  will  on   a  certain  day 
treat   with    you,  and  pending  that  time   you   may   remain 
where  you  are."     These  gentlemen  overlook  this   fact.     No 
matter  how  repeatedly  the  Courts  have  said  they  have  no  title, 
they  keep  on  saying   they  have  a   title,  and   are   tenants  at 
will.     There  has  not  been  a  minute  when  the  City  of  Cin- 
cinnati has  not  been  asking  them  to  vacate,  and  until  there 
is  there  is  no  application  of  that  case. 

I  might  go  over  other  authorities  and  show  they  arc 
equally  without  application  to  this  controversy.  I  will  not 
consume  your  time  in  that  way,  but  adhere  to  what  I  said 
a  while  ago,  and  content  myself  with  the  discussion  of  the 
plain  common  sense  of  this  matter.     What  do  they  rely  on 
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for  title?  Certainly  not  on  the  decree  of  the  Court.  This 
Court  found  they  had  no  title.  It  does  not  make  any  dif- 
ference what  the  United  States  Court  found  ;  Your  Honor 
will  not  look  beyond  the  Supreme  Court  of  this  State  ; 
there  is  nothing  different  in  the  decision  of  the  Circuit 
Court  of  the  United  States  that  concerns  us  here,  but  if 
there  were  Your  Honor  would  be  governed  by  what  the  Su- 
preme Court  of  Ohio  has  said.  You  said,  and  the  Supreme 
Court  said,  that  these  people  at  the  time  of  the  commence- 
ment of  this  action,  in  1890,  were  occupying  these  streets 
without  any  lawful  right  to  do  so.  Now,  if  they  were  with- 
out lawful  right  then,  and  were  without  lawful  right  when 
the  decree  of  the  General  Term  was  rendered,  and  two  or 
three  years  later  when  the  Supreme  Court  affirmed  that 
decree,  and  ordered  them  to  be  without  delay  enjoined  from 
further  operating,  if  during  that  period  they  were  without 
lawful  right,  without  any  title,  how,  since  then,  in  what 
manner,  by  what  token,  have  they  acquired  any  right? 
There  has  not  been  any  grant  made  by  the  municipal  au- 
thorities, or  any  Court,  I  suppose.  I  do  not  understand  it 
is  the  province  of  a  court  of  justice  in  Ohio  to  grant  street 
railway  franchises  or  easements  in  the  streets.  Nobody 
has  enjoined  us  that  I  am  aware  of.  Oh,  yes,  they  say,  there 
is  Judge  Smith's  order  of  suspension.  "  If  you  don't  think 
you  are  enjoined,"  said  Mr.  Outcalt,  "  go  ahead  and  try  to 
put  us  out,  put  it  to  the  test."  I  do  not  know  whether  or 
not  it  will  become  necessary  to  put  it  to  the  test  in  a  prac- 
tical way,  but  let  us  put  it  to  the  test  of  argument.  Let  us 
consider  the  effect  of  the  order  of  suspension.  What  is  it? 
Was  it  any  greater  than  the  order  of  suspension  originally 
was?  The  city  came  into  this  Court  to  assert  its  right  and 
get  the  judgment  of  the  Court  in  an  orderly  way  to  oust 
these  people.  The  Court  found  the  equities  of  the  case 
were  with  the  plaintiff.  It  found  the  street  railroad  com- 
pany had  no  right   there.     It  so  adjudged  and   decreed — 
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"  you  are  there  unlawfully  ;  your  franchises  have  expired." 
The  Court  said,  while  this  is  true,  yet  we  will  not — for  the 
consideration  mentioned — lend  the  process  of  this  Court  to 
oust  you  from  the  occupation  of  that  street  for  a  period  of  six 
months  to  come.     And  when  Judge  Smith  made  a  further 
extension,  he  said,  for  six  months  to  come  you  shall  not  have 
the  process  of  this  Court  to  put  this  railroad  out.     But  did 
he  say  to  the   City  of  Cincinnati,  you  shall  not   otherwise 
put  them  out,  if  you  have  such  right?     Did  he  presume  to 
take  away  from  the  City  of  Cincinnati  its  common  law  and 
statutory  rights  to  control  its  streets  and  to  remove  obstruc- 
tions and  to  abate  nuisances?     All   Judge  Smith  said  was, 
for  reasons  sufficient  to  him,  "  I  will  not   let   you   take  the 
sheriff  and  go  down    there   and   put   the   company   out  or 
stop  the  company  from  operation."     He  did  not  go  beyond 
that.     "Try  it  and  see  if  he  did  not  go  beyond  that,"  says 
Mr.  Outcalt.     If  he   did  his  order  amounted  to  an  injunc- 
tion.    If  it  did  not  amount  to  an  injunction  he  did  not  do 
anything  precluding  us  from  ousting  that  railroad.     Did  it 
amount  to  an  injunction?     If  so,  there  is  occasion  for  some- 
body to  write  a  new  book  on  injunctions,  and  one  in  which 
there  will  be  pointed  out  a  way  whereby  the   positive  com- 
mands and  provisions  of  the  statute  law  of  Ohio  may  be 
avoided,  and  one  which  will  explain  how,  consistently  with 
equity  and  the  good   name  of  the  courts   that   administer 
justice,  the  aggrieved    party,  who  has  had  judgment   ren- 
dered in  his  favor,  shall  have  his  hands  tied   by  the  grant- 
ing  of  an   order   of  injunction   against  his   opponent,  and 
then   suspending  the   order.     Let  us  look  at  the  provisions 
of  the  statute  in  regard  to  injunctions.     Section  557G  of  the 
Revised  Statutes  of  Ohio  provides  as  follows  :     "  No  injunc- 
tion,  unless  otherwise    provided   by   special   statute,    shall 
operate  until  the  party  obtaining  the  same  gives  an  under- 
taking executed   by  sufficient  surety  approved  by  the  Clerk 
of  the  Court,  etc." 
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There,  if  Your  Honor  please,  is  a  law  so  plain  as  not 
to  admit  of  any  controversy  about  its  construction.  It  says 
no  injunction  shall  operate  unless  there  is  a  bond  given. 
Are  we  to  be  told  on  the  face  of  this  statute  that  Judge 
Smith's  order  of  suspension  is  an  injunction?  Consider 
the  character  of  it.  I  have  already  argued  that  Judge 
Smith  in  granting  this  order  of  suspension  did  all  that  it 
is  possible  for  this  Court  to  do  in  the  face  of  the  mandate 
that  has  come  down  to  you.  If  he  had  a  right  to  do  what 
he  has  done  that  is  the  full  exercise  of  all  the  power  he»had. 
When  we  ask  what  is  the  effect  of  this  order  they  say  it  is 
an  injunction.  Our  answer  is,  if  we  are  already  enjoined 
you  do  not  need  another  injunction.  Our  contention  is 
that  it  is  not  an  injunction,  but  is  nothing  more  than  the 
Court  saying  while  you  are  there  unlawfully,  I  will  not  for 
six  months  exercise  the  power  of  this  Court  by  the  issuing 
of  its  process  to  put  you  out.  It  does  not  stop  us,  and  does 
not  pretend  to  stop  us  from  ousting  them  in  the  exercise  of 
our  common  law  and  statutory  rights  to  abate  a  nuisance. 
It  is  because  the  other  side  have  no  confidence  in  their 
claim  that  they  come  and  ask  you  affirmatively  to  tie  our 
hands.  We  argue,  first,  you  have  not  any  right  to  go  be- 
yond what  Judge  Smith  has  already  done,  and  in  the  next 
place  we  argue  that  this  order  of  suspension  has  no  effect 
whatever  in  the  nature  of  an  injunction.  They  have  no 
lawful  right  to  be  there,  no  more  since  the  suspension  was 
granted  than  before.  They  recognize  that  without  title  of 
some  kind  they  can  not  ask  Your  Honor  to  protect  them  in 
the  occupancy  of  the  streets;  therefore,  they  fall  back  and 
say  they  are  tenants  at  will.  How?  By  the  order  of  sus- 
pension? They  say  it  gives  them  a  right  to  stay  there.  We 
say  it  does  not.  We  say  how?  They  say  its  legal  effect  is 
that  of  an  injunction.  I  am  arguing  that  it  is  not  an  in- 
junction— not  in  order  to  show,  in  this  connection,  we  have 
a  right  to  go  and  put  our  hands  on  them,  but  only  to  show 
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they  have  no  title  to  be  there  to  enable  them  to  come  here 
and  ask  for  an  injunction.  Coming  back  now  to  the  stat- 
ute, it  says  a  bond  shall  be  given  ;  therefore,  in  the  first 
place,  if  this  can  be  held  to  be  an  injunction,  then  they 
have  found  a  way  to  avoid  the  positive  demands  of  the 
statute,  and  have  made  a  bond  unnecessary.  It  is  not  only 
a  preposterous,  but  absolutely  absurd  proposition.  It  is  not 
tenable,  because  the  statute  says  it  cannot  be. 

In  the  second  place  it  is  untenable  and  absurd  because 
of  what  I  have  already  suggested.  Consider  this  case  :  the 
city  bore  with  the  Inclined  Plane  Company  for  a  number 
of  years  after  the  company  refused  to  abide  by  the  terms 
and  conditions  of  its  grant.  It  refused  for  a  long  period 
of  time  to  pay  any  car  license,  or  to  do  anything  else  of  the 
various  things  controverted  between  it  and  the  city  ;  and 
then,  after  its  franchise  had  expired,  it  continued  a  number 
of  years  without  any  franchise,  refusing  all  the  while  to 
treat  with  the  city  as  a  street  railroad,  contending 
that  it  was  a  steam  railroad,  and  that  it  was  not 
subject  to  the  ordinances  governing  street  railroads  in 
Cincinnati.  Finally  when  the  city  could  bear  with  it 
no  longer  it  brought  suit.  The  Court  found  the  equities 
with  the  city,  ordered  it  to  be  enjoined,  final  judgment  in 
due  time  was  reached,  and  then  there  was  a  staying  of  that 
injunction — the  operation  of  that  injunction  is  stayed  for  a 
period  ;  and  now  we  are  told  that  the  result  of  that  is  that 
this  street  railroad,  which  refused  even  to  recognize  or  ad- 
mit to  the  city  that  it  was  a  street  railroad  ;  that  refused  to 
pay  any  tribute  to  the  city,  although  it  had  agreed  as  one 
of  the  terms  and  conditions  of  its  franchise  that  it  would 
do  so;  this  railroad  that  has  successfully  defeated  the  city 
in  all  these  years  in  all  respects  by  getting  this  stay  or  in- 
dulgence of  the  court  in  the  enforcement  of  the  injunction, 
now  can  turn  around  and  say  it  has  the  City  of  Cincinnati 
enjoined  for  six  months,  and   intends  to  get   another  sus- 
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pension  at  the  end  of  that  six  months,  and  will  do  what  it 
pleases  so  far  as  the  occupation  of  the  streets  is  concerned  ! 
Is  it  possible  an  injunction  can  be  had  in  that  way? 
Mr.  Outcalt  says,  "If  you  don't  think  so,  try  it."  He 
means  by  that,  I  suppose,  to  threaten  contempt  proceed- 
ings. I  have  no  objection  to  somebody  else  running  the 
risk  of  contempt  proceedings,  but  I  have  not  the  time. 

But  let  us  try  and  see  if  there  would  be  any  contempt 
proceedings.  That  is  another  way  of  asking  whether  this 
order  is  an  injunction,  and  testing  the  question  whether 
they  have  a  title  to  be  there.  Suppose  we  go  down  there 
and  undertake  to  tear  up  the  tracks,  in  what  way  would 
we  violate  the  order  of  this  Court?  Mr.  Outcalt  would 
bring  out  this  order  of  suspension.  The  offense  would  not 
be  in  the  presence  of  the  Court,  unless  the  Court  were  walk- 
ing down  the  street,  and  then  lie  would  not  be  the  Court. 
We  would  have  to  be  cited  to  come  into  Court  here  to  be 
punished  for  violating  the  order  of  this  Court.  What  or- 
der would  this  Court  set  up  as  having  been  violated  by  us? 
The  order  of  the  suspension  of  the  operation  of  this  decree? 
Would  not  it  be  a  complete  answer  in  that  character  of  pro- 
ceeding that  there  had  not  been  any  command  laid  upon 
the  City  of  Cincinnati  or  anybody  else  whereby  there  was 
an  estoppel  to  assert  the  common  law  and  statutory  right 
of  the  city,  charged  with  the  duty  of  putting  obstructions 
out  of  the  streets?  I  need  not  stop  to  read  the  statute  re- 
lating to  contempt.  I  do  not  think  there  would  be  any 
contempt  proceeding,  but  if  there  should  be,  Your  Honor 
will  find  that  before  one  can  be  punished  for  contempt  a 
proceeding  must  be  regularly  instituted,  in  which  he  must  be 
eharged  with  a  violation  of  an  order  of  the  Court.  Then 
Your  Honor  would  be  asked  to  determine  whether  an  order 
simply  staying  the  operation  of  a  decree  of  injunction  was 
an  injunction  against  our  exercising  the  rights  we  have  in- 
dependent of  the  Court  and  the  proceeding.      Would  you 
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so  hold?  Certainly  not,  unless  a  stay  of  an  injunction  is 
an  injunction  ;  and  if  I  have  been  arguing  to  any  purpose, 
I  have  satisfied  Your  Honor  there  can  not  be  any  injunc- 
tion in  Ohio  unless  a  bond  has  be^n  given,  and  all 
the  other  prerequisites  are  complied  with.  You  can  not  by 
such  a  negative  order  deprive  us  of  our  common  law 
rights. 

Mr.  Outcalt  :  Under  the  common  hiw? 

Mr.  Foraker  :  Our  rights  under  both  the  common 
law  and  the  statutory  law.  I  know  Mr.  Matthews  argued 
that  municipalities  were  not  possessed  of  the  common  law 
right  of  abatement — that  belongs  to  an  individual ;  but  the 
statutory  law  of  Ohio  is  declaratory  of  the  common  law 
right. 

Now,  if  Your  Honor  please,  I  want  you  to  understand 
what  I  mean  in  making  all  this  argument.  I  am  making 
the  argument  not  to  show  that  we  have  a  right  to  go  and 
tear  up  the  tracks,  but  to  show  they  have  no  title.  They 
claim  they  have  a  title  only  by  virtue  of  this  order  of  sus- 
pension ;  at  least  that  is  as  far  as  they  have  gone  yet.  They 
claim  it  operates  as  an  injunction,  and  thus  that  they  have 
a  title  as  tenants  at  will.  I  have  tried  to  show  it  is  not  an 
injunction  ;  therefore  there  is  no  title  acquired  in  that  wa}'. 
I  have  also  tried  to  show  that  no  contempt  proceeding  could 
be  prosecuted  under  it,  but  only  to  show  it  can  not  be  an 
injunction  and  that  they  do  not  get  title  in  that  way. 

There  is  another  test  that  I  want  to  call  your  attention 
to  ;  they  are  a  street  railroad  or  a  steam  railroad — they  are 
sometimes  one  and  sometimes  another. 

Mr.  Kittredge  :     What  is  it? 

Mr.  Foraker  :  The  Inclined  Plane  Company  is  a 
steam  railroad,  but  the  balance  is  a  street  railroad.  It  is 
held  to  be  a  street  railroad  notwithstanding  it  was  owned 
by  the  Inclined  Railway,  incorporated  under  the  steam 
railroad  law. 
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Mr.  Outcalt  :     I  will  tell  you  what  the  decision  is. 

Mr.  Foraker:  I  am  familiar  with  the  decision.  The 
Court  held  that  the  Inclined  Plane  Railroad  Company, 
formed  under  the  law  enacted  in  1852,  is  a  steam  railroad, 
with  the  powers  of  a  steam  railroad,  and  that  under  the  act 
of  1877  it  had  the  power  to  acquire  a  street  railroad  con- 
nected with  its  incline  if  necessary  to  its  operation  ;  but  it 
was  held  the  street  railroad  so  acquired  remained  a  street 
railroad  afterward  as  it  was  before,  and  that  it  could  be  ac- 
quired only  in  the  way  specified.  So  it  is  a  street  railroad, 
except  only  the  incline.  NowT,  let  us  see  if  they  have  an 
easement.  If  they  got  any  title  they  got  an  easement.  But 
do  courts  grant  street  railroad  easements  or  franchises  in 
Ohio?  If  they  have  what  they  claim  they  have  Judge 
Smith  has  given  them  a  street  railroad  franchise,  and  given 
it  to  them  for  six  months,  with  an  intimation  that  they  may 
have  it  for  six  months  more.  If  he  had  a  right  to  give  it 
to  them  for  six  months,  he  had  a  right  to  give  it  to  them 
for  six  }Tears  or  twenty-five  years.  Now,  if  Your  Honor 
please,  are  street  railroad  franchises  and  easements  in  the 
streets  so  acquired?  Is  not  the  statute  quite  as  specific  on 
that  point  as  it  is  on  injunction?  In  Sections  2501  to  2505 
of  the  Revised  Statutes,  and  from  3437  down  to  3441,  you 
will  find  all  the  street  railroad  law  there  is  in  Ohio  applica- 
ble to  that  question  ;  and  Your  Honor  will  find,  if  you  read 
it,  that  the  whole  subject  of  granting  franchises  in  munici- 
palities is  entrusted  to  certain  indicated  municipal  authori- 
ties. Nowhere  in  the  laws  of  Ohio  has  the  power  to  grant 
an  easement  to  a  street  railroad  been  vested  in  a  court. 
The  Board  of  Legislation  and  the  Board  of  Administration 
— or  where  it  is  a  granting  of  extension  the  Board  of  Ad- 
ministration alone — may  grant  such  a  franchise  or  ease- 
ment. The  law  invests  them  exclusively  with  that  power. 
Therefore  I  say  the  effect  of  this  order  can  not  possibly  be 
to  grant  them  any  kind  of  franchise  ;  if  so,  it  will  be  a  way 
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whereby  the  plain  provisions  of  the  statute  might  be  so 
avoided  as  to  dispossess  the  officers  named  by  the  law  of  the 
power  invested  in  them  by  the  statutes  and  clothe  Your 
Honor  instead.  They  have  not  then  acquired  title  by  the 
grant  of  an  easement ;  and  so  it  is  that  by  every  test  that 
you  may  see  fit  to"  apply  this  company  has  no  title  in  the 
streets,  and  can  not  acquire  a  title  in  any  such  manner  as 
is  claimed. 

Now,  that  being  the  case,  if  they  have  no  title  there, 
this  proceeding  must  necessarily  fail  by  the  admission  in- 
volved in  the  very  character  of  their  argument.  Oh,  but 
they  say,  we  are  going  to  acquire  title.  When  they  filed 
this  supplementary  answer  and  cross-petition  they  hoped  to 
acquire  title  from  the  municipal  authorities.  They  specify 
in  this  pleading  that  their  hope  rests  with  the  Board  of 
Legislation  and  the  other  authorities  to  whom  they  have 
addressed  an  application  agreeing  to  terms  that  can  not 
be  refused  them.  Now,  if  Your  Honor  please,  that  hope 
has  failed,  and  they  tell  us  upon  the  trial  of  this  cause, 
while  it  is  true  the  Board  of  Legislation  has  disappointed 
them  and  blasted  their  hope,  yet  they  have  a  new  hope — it 
springs  eternal — this  time  in  the  Probate  Court,  and  they 
hope  that  they  may  acquire  title  by  a  condemnation  pro- 
ceeding. 

Mr.  Ferguson  :  Do  you  deny  we  have  failed  to 
agree? 

Mr.  Foraker  :  Yes,  sir  ;  I  say  you  have  not  failed  to 
agree.  I  want  to  show  now  what  a  vain  thing  they  are 
asking  you  to  do.  What  is  it  they  want  you  to  do?  When 
they  brought  this  supplementary  petition  their  theory  was 
to  get  an  injunction  until  they  acquired  a  franchise  from 
the  municipal  authorities;  now  they  are  asking  for  an  in- 
junction until  they  can  acquire  title  by  condemnation  pro- 
ceedings in  the  Probate  Court.  How  long  do  you  think  it 
will  take  them  to  get  that  title  !     Two,  or  three,  or  four,  or 
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five  years  doubtless    at    the  very  least — an   indefinite  pe- 
riod.       The     truth     is,     they     never     can    get    it    pro- 
ceeding  as    they   are.     Why  can't  they?     Why,  they  con- 
cede   if    they    have   a  right    of    condemnation    it    is    by 
virtue  of   Section   3283.        Your    Honor    will    find    when 
you  come  to  read  it  that,  as  Mr.  Ferguson  has  just  suggest- 
ed, they  can,  being  a  steam  railroad,  proceed  under   that 
only    where    it    is    necessary ;      and    not    then    until    they 
have  failed  to  agree  with  the  municipal  authorities.      Now 
I  think   I  could  satisfy  Your  Honor   that   the  proper  con- 
struction of  that  section  is  this,  that  where  it  is  necessary  to 
occupy  the  streets  and  they  cannot  agree  they  may  have  con- 
demnation, means  not  necessarily   that   they  can  go  into  a 
city  and  ramify  throughout  it,  through  its  principal  streets, 
but  where   necessary  to  cross  a  street,  or   necessary  to  con- 
tinue a  short  distance  upon  a  street,  as  a  railroad  in  enter- 
ing a  city  might  find  it  necessary  to  reach  a  depot  or  a  con- 
nection track.     That  is  all  the  section  means,  and  it  never 
had  in  contemplation  such  an   occupation  of   the  streets  as 
is   necessary  for   a   street  railroad.      Consider   what   their 
proposition  involves.     They   claim    they    should  have  the 
power,  because  their  Board  of  Directors  say  so,  to  go  down 
Fourth  street,  and   up  Central  avenue,    and  then  to  cross 
over  and  go  down  Vine   street  with  any  kind  of  road  they 
propose  to  build,  without  the  consent  of  property  holders, 
city  officials  or  anybody  else.     That  is   not  what  the   law 
means.      But  the  point  [  want    to  dwell  upon,  and   that  is 
sufficient,  is  that  Section  3283    applies  to  only  steam  rail- 
roads,   because    Section  3309a   provides   that  this    section 
has  no  application  to  street  railroads  ;  therefore  only  steam 
railroads  can  proceed  under  Section  3283.     Now    they    are 
proceeding  under  that  section.     The  condition  precedent  to 
giving   the  Probate   Court  jurisdiction    is   that   they  have 
failed  to  agree  with   the   municipal   authorities  ;    and    Mr. 
Ferguson  says,  do  you  deny  we  have  failed?     Yes  !  I  deny 
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you  have  failed  ;  you  have  not  attempted  to  agree.  I  ad- 
mit you  have  failed  to  agree  with  them  in  anything,  but  I 
deny  that  you  have  ever  attempted  to  agree  with  them 
about  the  thing  required  by  this  statute. 

Mr.  Outcalt  :  You  have  not  read  the  ordinance;  it 
provides  to  use  certain  streets  in  the  location  of  our  rail- 
road. 

Mr.  Foraker  :  In  the  operation  of  your  street  rail- 
road. 

Mr.  Outcalt  :     It  does  not  say  street  railroad. 

Mr.  Foraker  :  Yes,  it  so  reads.  Did  you  tell  the 
Board  of  Legislation  you  wanted  a  steam  railroad? 

Mr.  Outcalt:  I  do  not  think  the  Board  of  Legisla- 
tion gave  us  an  opportunity  to  tell  them  much  of  any- 
thing. 

Mr.  Foraker:  I  read  in  the  newspapers  that  you 
were  there  time  after  time,  and  that  you  were  heard.  You 
told  them  about  this  ordinance  ;  did  not  you  tell  them  it 
was  a  street  railroad  franchise  you  wanted? 

Mr.  Outcalt  :  I  told  them  in  a  written  application 
exactly  what  we  wanted — to  use  and  occupy  the  streets  in 
the  neighborhood  of  our  railroad. 

Mr.  Foraker  :  Let  me  read  from  the  ordinance. 
(Reads  the  paragraph)  *  *  *  "  relating  to  street  railroads." 
Did  you  mean  that  or  did  you  mean  to  impose  upon  them? 
Did  you  not  mean  by  that  language  to  make  everybody  un- 
derstand you  were  seeking  to  get  a  street  railroad  ordinance? 
We  so  understood  it  and  so  did  everybody  else.  Your  Honor 
will  take  the  ordinance  and  look  it  over  at  your  leisure,  I 
have  not  now  the  time  to  do  so.  I  read  it  when  it  was  intro- 
duced. It  seemed  to  me  to  be  an  application  for  a  street  rail- 
road franchise.  I  did  not  dream  they  were  trying  to  get 
authority  to  run  a  steam  railroad  through  the  heart  of  Cin- 
cinnati. Is  that  what  you  want?  Do  you  want  to  enjoin  the 
city  until  you  can  get  a  steam  railroad  down  Main  street  and 
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around  Court  street,  and  on  Walnut  street,  around  the  Post- 
office.  When  did  they  reach  this  position?  Not  until  now. 
Why  now?  Simply  hecauseas  I  am  pointing  out,  under  Sec- 
tion 3283,  only  steam  railroads  can  institute  and  prosecute 
condemnation  proceedings,  and  those  for  steam  railroad  pur- 
poses only  ;  and  they  can  not  be  prosecuted  until  they  fail 
to  agree  with  the  City  of  Cincinnati  upon  the  terms  upon 
which  they  shall  have  a  grant  for  steam  railroad  purposes. 
There  has  been  no  application  to  the  city — when  this  is 
fairly  construed  it  can  not  mean  what  Mr.  Outcalt  contends 
for  it  in  my  judgment — there  has  been  no  application  to 
the  city  for  a  steam  railroad.  Your  Honor  will  take  notice 
this  is  a  steam  railroad  that  they  want.  What  is  in  Main 
street  is  a  street  railroad.  Are  you  going  to  tie  the  hands  of 
the  City  of  Cincinnati  from  putting  that  street  railroad  out 
and  putting  another  in,  as  it  has  a  right  to  do,  until  by  con- 
demnation proceedings  a  steam  railroad  can  be  put  over 
this  same  route?  Section  3283  does  not  apply  to  street 
railroads,  and  a  steam  railroad  can  not  acquire  a  grant  by 
condemnation  proceedings  for  street  railroads.  Therefore, 
the  proceeding  they  instituted  in  the  Probate  Court  must 
of  necessity  fail  in  the  end.  I  urge  that  it  must  fail  as  a 
reason  why  there  should  be  no  tieing  of  hands  for  an  in- 
definite time  ;  and  surely  not  when  it  is  seen  that  the  pur- 
pose must  ultimately  fail. 

Now,  one  word  more.  They  talk  of  the  great  outrage 
committed  on  them  and  about  to  be  committed  on  them. 
When  we  put  in  evidence  here  the  record  showing  how  the 
Cincinnati  Street  Railroad  came  into  this  case,  there  was  a 
sort  of  treatment  of  the  evidence  not  entirely  respectful  on 
the  other  side.  They  acted  as  though  they  thought  we  had 
not  shown  the  facts  correctly.  In  view  of  this,  I  want  to 
say  that  I  happen  to  know  that  the  Cincinnati  Street  Rail- 
road had  nothing  to  do  with  this  litigation  in  its  incep- 
tion.    The  Inclined  Plane  Railway  Company  was  wholly  re- 
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sponsible  for  its  controversy  with  the  city.  The  Cincinnati 
Street  Railway  Company  had  nothing  to  do  with  it  until  it 
came  back  from  the  Supreme  Court,  and  then  not  until  these 
gentlemen  went  before  the  Board  of  Administration  and 
refused  to  accept  the  counter-proposition  the  Board  made  to 
them  in  answer  to  the  one  they  made.  You  remember  they 
appeared  before  the  Board  of  Administration  after  the  Su- 
preme Court  had  affirmed  the  decree  of  the  General  Term,  and 
proposed  to  take  a  new  grant.  It  has  been  put  in  evidence 
that  their  proposition  did  not  specify  any  terms  and  condi- 
tions upon  which  the  grant  should  be  made.  The  Board 
of  Administration  took  their  proposal  under  advisement. 
Petitions  were  presented  to  them  by  interested  citizens  ;  one 
has  been  put  in  evidence.  The  signatures  are  of  the  lead- 
ing citizens  of  Mt.  Auburn.  Your  Honor  will  find  there 
as  one  of  the  petitioners  the  father  of  Judge  Smith — surely 
they  would  not  question  his  respectability — Morris  M. 
White,  Matthew  Addy,  Thornton  M.  Hinkle,  Briggs  S. 
Cunningham — the  leading  men  of  Mt.  Auburn.  They  pe- 
titioned the  Board  of  Administration,  asking  that  they 
would  make  no  grant  to  this  company  or  any  other  com- 
pany, except  on  condition  that  there  should  be  an  entire  re- 
construction of  the  track,  reciting  (this  is  two  or  three 
years  ago)  that  the  track  consisted  of  old  strap  rails  in  very 
poor  repair  ;  and  petitioned  the  Board  further  as  one  of  the 
terms  of  the  new  grant  that  there  should  be  a  more  ade- 
quate and  a  safer  inclined  plane  constructed. 

Mr.  Ferguson:  What  is  the  alternative? — if  this 
company  did  not  do  that,  then  the  route  should  be  let  out 
;it  public  letting. 

Mr.  Foraker  :  Let  me  have  the  petition;  it  will 
speak  for  itself.  The  people  who  live  in  Mt.  Auburn 
should  know  better  than  any  one  else  what  is  required,  and 
what  the   board  did   in   imposing  terms  on    this  company 
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when  asking  for  a  renewal  was  nothing   more  than  it  was 
asked  to  do  by  the  best  people  living  on  Mt.  Auburn. 

Their  petition  reads  as  follows  : 

Petition  for  New  Road  and  Incline. 

To   the   Honorable    Board    of   Administration   of  the    City   of 
Cincinnati  : 

Gentlemen  :  The  undersigned,  residents  of  Mt.  Au- 
burn and  patrons  of  the  Mt.  Auburn  Electric  Line,  desire  to 
call  the  attention  of  your  Honorable  Board  to  certain  mat- 
ters, which,  in  our  judgment,  should  govern  you  in  dis- 
posing of  the  question  of  an  extension  of  the  franchise  of 
that  Company,  or  in  granting  a  new  franchise.  You  are 
aware  that  the  physical  condition  of  the  road  is  very  bad. 
The  down  town  part  of  the  line  is  laid  with  old-fashioned 
strap  rails,  very  unsuitable  for  the  use  of  electric  cars.  The 
inclined  plane  is  poorly  built  and  insufficient  for  handling 
the  traffic.  This  inclined  plane  ought  to  be  rebuilt  and  of 
sufficient  size  to  carry  an  electric  car  and  trailer,  or  two 
electric  cars,  at  once.  The  portion  of  the  line  lying  on  the 
hill-top  is  so  poorly  built  that  it  is  impossible  to  keep  the 
track  in  order  and  preserve  the  pavements  on  the  streets 
over  which  it  runs. 

Attention  is  called  to  the  fact  that  the  asphalt  pave- 
ment on  Main  avenue,  on  Mt.  Auburn,  is  continually  broken 
and  in  bad  condition  along  the  rails,  for  the  reason  that 
there  is  no  sufficient  foundation  or  road-bed  for  the  rails. 

We,  therefore,  petition  your  Honorable  Board  as  fol- 
lows, to-wit  : 

1st.  If  an  extension  or  new  rights  are  granted  to  the 
present  Company,  an  absolute  condition  should  be  imposed 
that  the  road-bed  be  rebuilt  with  a  proper  foundation  and 
a  proper  rail  laid,  and  a  new  inclined  plane  of  sufficient 
capacity  to  handle  the  traffic  should  be  constructed. 

2d.  If  such  a  right  is  to  be  granted  to  the  present 
Company,  the  aforesaid  conditions  should  be  secured  by  a 
bond  of  ample  size  and  approved  security. 


36 


3d.  If  your  Honorable  Board  decides  that  a  public 
letting  of  a  franchise  be  made,  then  require  similar  con- 
ditions at  the  hands  of  all  bidders. 

Respectfully  submitted, 


Jacob  Krouse, 
R.  A.  Holden,  Jr., 
Benjamin  C.  Wilson, 
Geo.  G.  Newton, 
Arthur  W.  Davis, 
R.  H.  Crane, 
Benjamin  F.  Ehrman, 
Telford  Groesbeck, 
Wra.  E.  Crane, 
Geo.  W.  Pickard, 
M.  M.  White, 
Chas.  O.  Brown, 
Jethro  Mitchell, 
S.  P.  Cheseldine, 
Chas.  E.  Wilson, 
L.  C.  Black. 


(Signed), 

W.  H.  Doane, 
Daniel  L.  Lyon, 
Thornton  M.  Hinkle, 
Benjamin  H.  Cox, 
James  W.  McLaughlin, 
E.  R.  Donohue, 
P.  J.  Cadwallader, 
Clifford  B.  Wright, 
Harry  R.  Smith. 
Thomas  Hollister, 
G.  B.  Hollister, 
Samuel  Wells, 
J.  H.  French, 
Joseph  Wilby, 
Hines  Strobridge. 


Now,  if  Your  Honor  please,  I  will  talk  about  their 
claim  of  being  mistreated.  They  went  before  the  Board 
and  asked  for  a  renewal  of  their  grant.  Their  application 
is  here  and  shows  that  they  stipulated  no  terms.  Immedi- 
ately petitions  were  sent  in  to  the  Board.  The  matter  was 
very  much  discussed.  In  February  following — February 
16th,  1895,  I  believe — the  Board  took  action  in  this  that 
it  prescribed  certain  terms  and  conditions  upon  which  they 
might  have  a  new  franchise.  One  of  the  terms  was  that  a 
new  inclined  plane  should  be  built  ;  another  one  of  the 
terms  was  that  there  should  be  a  new  construction  of  track  ; 
and  I  think  there  was  something  else  that  the  company  ob- 
jected to. 

Mr.  Outcalt  :  They  wanted  us  to  surrender  our 
franchise  on  Carthage  pike. 
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Mr.  Foraker  :  Yes  ;  foreseeing  the  annexation  of  the 
territory  through  which  their  track  passed  outside  the  city, 
the  Board  stipulated  they  should  surrender  that  and  take  a 
new  franchise  for  the  period  of  twenty-five  years — the  time 
allowed  in  the  city.  This  was  not  unreasonable.  There 
was  nothing  burdensome  about  it.  A  conclusive  answer  to 
the  claim  that  they  were  mistreated  in  that  regard  is  this — 
that  this  ordinance,  which  they  voluntarily  asked  the  city 
to  pass,  provides  that  these  identical  terms  and  conditions 
shall  be  assumed  and  agreed  to  by  them. 

Mr.  Outcalt  :     The  Inclined  Plane  Company  does  not 
agree  to  bull  an  incline .1  plane  as  required  by  the  Bjard, 
but  according  to  specifications  submitted  to  and   approved 
by  the  Board. 

Mr.  Foraker  :     What  is  the  difference? 

Mr.  Outcalt  :  It  induced  Judge  Smith  to  say  no 
Board  of  Directors  could,  with  any  sense  of  duty  to  their 
company,  consent  to  such  terms. 

Mr.  Foraker  :  I  think  it  was  said  without  his  being 
advised  on  the  subject.  Judge  Smith  could  not  have  known, 
when  he  made  that  remark,  that  that  expression  is  put  in 
every  grant  of  a  franchise  that  is  made  to  the  Cincinnati 
Street  Railway  Company.  In  all  contrats  the  work  is  to 
be  done  to  the  satisfaction  of  the  Board  of  Administration. 
And  did  not  Judge  Smith  know — certainly  he  did  if  he  had 
taken  a  moment  to  think  about  it,  for  there  is  no  better 
lawyer  on  the  bench  than  he  —  did  he  not  know  that 
"  to  the  satisfaction  of  the  Board  "  meant  to  the  reasonable 
satisfaction  of  the  Board?  All  this  clamor  about  this  re- 
quirement is  but  flimsy  noise. 

Mr.  Kittredge  :  There  is  not  a  grant  given  by  the 
city  without  that. 

Mr.  Foraker:  Certainly  not.  All  this  talk  is  sim- 
ply a  way  to  seek  an  escape.  They  went  before  the  Board. 
The  Board  said  to  them  that  these  terms  ought  to  be  ex- 
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acted  ;  that  the  property  owners,  patrons  and  everybody 
had  been  heard,  and  they  were  ready  to  take  action.  They 
indicated  what  they  were  willing  to  do — what  did  these 
gentlemen  say?  Did  they  say,  Can  you  not  modify  the  terms? 
Can  you  not  put  it  there  to  do  it  according  to  plans  and  spec- 
ifications first  agreed  upon?  No;  they  said  not  a  word. 
As  soon  as  the  Board  said,  "  Those  are  the  terms,"  they 
said,  "We  won't  accept  them,"  and  walked  away.  They 
did  not  ask  any  change.  They  could  have  had  any  change, 
and  knew  they  could  have  had  any  change,  that  was  rea- 
sonable. 

Mr.  Outcalt  :     You  assume. 

Mr.  Foraker  :     I  do  not  assume  ;  I  know  ;   the  Board 
was  sitting   there   two  months   trying  to   agree  with   you. 
You  were  determined  to  treat  as  unreasonable  whatever  the 
Board  might  do  long  before  it  acted.     You  knew  when  you 
rejected  their  terms  that  when  they  said  "  to  their  satisfac- 
tion "  they  were  saying,  in  law,  only  to  "their  reasonable 
satisfaction."     No  court  would  allow  them  to  put  on  you 
unreasonable  conditions  under  such  a  phrase.     You  then 
knew  that  was  the  usual   language  employed  in   such   in- 
struments.    You  can  find  it  running  through  all  our  grants. 
The  municipal  authorities  did  not  ask  anything  they  should 
not  have  asked— only  what  the  citizens  petitioned  them  to 
ask,  what  this  company  has  since  voluntarily  gone  to  the 
city  and  offered  to  do  ;   the  Board  did  not  ask  anything  but 
what  you  admit  today  was  right  and  proper.    It  was  after  all 
that  litigation  in  the  courts,  and  after  their  refusal,  and  after 
they  had  rejected  the  terms  of  the  city,  that  the  Board  said  : 
"There  must  be  street   railway  facilities   for  Mt.  Auburn  ; 
the  people  require  them  ;  and  unless   your  company  takes 
the  grant,  we  will  have  to  make  the  grant  to  somebody  else." 
I  know,  of  my  own  personal  knowledge,  that  up  to  that  mo- 
ment the  Cincinnati  Street  Railway  Company  had  no  more 
to  do  with  this  controversy  between  the  Inclined  Plane  Rail- 


39 

way  Company  and  the  City  of  Cincinnati  than  Your  Honor 
had.     On  the  contrary,  it  had  scrupulously  abstained  from 
interfering  in  any  manner  whatever   with   what   had  hap- 
pened.    But  after  they  were  beaten  in  the  Court,  after  they 
negotiated  with  the  City  of  Cincinnati  for  terms  of  renewal, 
after  they  rejected  the  terms,  shown  now  to  be  reasonable, 
when  the  Board  was  confronted  with  the  necessity  of  sup- 
plying facilities  for  travel,  then  the  Board  applied  to  the  Cin- 
cinnati Street  Railway  Company,  recited  this  rejection,  and 
asked  us  if  we  would  consent  to  the  extension  of  one  of  our 
lines.     Eight  days  after  that  we  signified  our  willingness 
to  extend  our  line  upon  practically  the  same  terms  as  those 
which  were  to  have  been  imposed  upon  them.     Then  it  was 
the  Board  made  to  us  a  grant.     Why  should  not  that  grant 
be  protected?     Where  is  there  a  hardship  which  will  fall  on 
this  Inclined  Plane  Company   that   it   has  not  brought  on 
itself?    Where  is  there  a  hardship  the  City  of  Cincinnati  or 
the  Cincinnati  Street  Railway  Company  can  be  held  respon- 
sible for?    Absolutely  none.    We  did  not  take  the  grant  until 
they  were  adjudged  to  have  no  grant ;  not  until  they  refused 
to  take  a  renewal.    At  the  time  there  was  litigation  pending, 
of  course.     We  took  it  pendente  lite.     Certainly  we  did.     But 
we  also    took  with   notice  and  had  knowledge  of  the  fact 
that  they  had  no  title,  that  they  had  been  adjudged  to  have 
none,  and  that  they  had  refused  to  take  a  renewal.      When 
we  took  the  grant  there  was  no  title  in  any  one  to  maintain 
a  railroad  where  we  were    authorized   by  our  grant   to  go. 
We  acted  in  good  faith.     We   had  nothing  to  do  with  their 
trouble.     But  the  moment  we  thus  came  into  the  case  they 
turned  their  abuse  on  us.     It  was   a   great  outrage  for  the 
city  to  sue  them  ;  it  was  a  great  outrage   for   the   Court   to 
decide  against  them  ;  it  was  a  great  outrage  for  the  Supreme 
Court  to  affirm  the  decision  of  the  Superior  Court ;  it  was 
a  great  outrage   for   the   Board  of  Administration  to  exact 
any  terms  ;  they  wanted  a  grant  without   terms — that  was 
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their   application  ;   it   was  a   great  outrage,    later,    for   the 
Board  of  Administration  to  refuse   this ;    it    was   a  great 
outrage  for  the  Cincinnati  Street   Railway  Company,  when 
they  rejected   the  grant,  to   step   in    and   take   a  grant,  al- 
though  we   were  invited  to  take  it ;  and   it  is  a  great  out- 
rage for  us  now  to  ask  to  be  protected  and  allowed  to  enter 
into  the  enjoyment  of  our  franchise,  after   spending  thou- 
sands of  dollars  in  building  the  connections   we   have    out- 
side of  Main  street !     Can  Your  Honor  give  us  any  reason, 
can  counsel  on  the  other   side  give  us   any  reason,  why  we 
should  not  be  permitted   to   put   our   tracks  on  Main  street 
and  utilize  the  money  we  have  spent?     They  say  it  will  be 
the  utter  destruction  of  their   property.     The  laws  of  Ohio 
authorize  two  railroads  to  go  on  the  same   street,  and  it  is 
legal  for  two  railroads,  under   certain  contingencies,  to  go 
on  the  same  track.     Why  should  not  we   be  allowed  to  go 
there?     Can  there   at   any   time  be   a  judgment   rendered 
anywhere  that  would  estop  us  from   the  enjoyment  of  our 
right?     Suppose  they  succeed  in  the  Probate  Court  in  their 
condemnation   proceedings,  could  they   deprive   us  of  the 
grant  awarded  us?     Will  their  right  revert  back  and  make 
their  occupation  lawful   to   the   extent   of  barring   us  out 
through  all   these   years   when    they  have   been   only  tres- 
passers?    No.     N)  matter  what  they  seek  in  tli 3  future  or 
how  much  their  hopes  are   realized  they  can   not  interfere 
with  our  right  to  go  there.     Along  most  of   this  route  they 
have  no  lawful  right  whatever,  as  this  Court  has   said  and 
all   the   court?  have   said.      When    we  come  to  where  they 
have  a  right  to  maintain  a  track,  if  they  have  such  a  right, 
we  have  no  right  to  go  upon  it,  and  are  not  seeking  to  go 
upon  it,  until  we  agree  with  them  or  condemn  and  pay  them 
compensation.     The  law  of  Ohio  says  that   two  railroads 
can  run  on  the  same  street  under  the  limitation  that  the 
new  company  shall  not  take  exceeding  the  equivalent  of 
one-eighth   of  their   track.     The  extent  we  are  seeking  is 
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less  than  one-eighth  of  route  five.  The  law  is  that  when 
we  have  the  same  right  to  the  same  streets  and  the 
same  track  we  can  run  on  their  tracks,  if  we  agree, 
and  if  we  do  not  agree  we  can  then  condemn  and 
pay  for  the  right  to  go  there.  They  have  not  any  right, 
by  the  judgment  of  all  the  courts,  in  Main  street.  If  they 
have  any  right  to  put  us  to  condemation  proceedings  it  is 
on  account  of  the  track  on  the  hill.  That  we  do  not  seek 
to  interfere  with,  and  we  can  not  by  anything  we  have 
done  be  charged  with  doing  so.  We  are  not  proposing  to 
take  anything  of  theirs  until  proper  proceedings  have  been 
instituted.  We  are  proposing  only  to  take  it  under  the  law 
and  according  to  the  law.  Therefore  I  do  not  see  any 
ground  whatever  for  the  appointing  of  a  receiver  or  why  they 
should  be  allowed  an  injunction.  No  injunction  can  be  al- 
lowed before  they  have  a  title  ;  and  all  this  argument  about 
a  bond,  and  about  contempt  proceedings,  and  about  an  ease- 
ment, is  to  show  that  they  have  not  acquired  any  title 
whatever,  since  the  Supreme  Court  said  they  were  without 
any  title. 

I  thank  you  for  the  patient  attention  you  have  given 
me  and  submit  the  ca^e. 


ARGUMENTS 


In  regard  to  the  Passage  of  Ordinances  in  reference  to 
granting  rights  to 


The  Cincinnati  Edison  Electric  Company 

before  the 

BOARD  OF  PUBLIC  SERVICE 

SEPTEMBER  24,  1900. 


HON.  J.  B.  FORAKER  for  the  Electric  Light  Company. 
HONS.  JOHN  W.  WARRINGTON  and  W.  M.  AMPT  contra. 


Mr.  Foraker  said  : 

If  the  Board  please,  the  object  of  this  meeting,  as  I  under- 
stand it,  is  to  hear  arguments  both  for  and  against  the  favorable 
action  by  this  Board  upon  two  ordinances  that  have  been  recently 
passed  by  the  Board  of  Legislation  affecting  the  rights  of  the 
Cincinnati  Edison  Electric  Company.  The  ordinances  are  very 
simple  in  their  nature,  and  there  are  two  of  them,  because  there 
are  two  franchises  to  which  they  relate. 

The  first  ordinance  to  which  I  shall  call  your  attention  is  one 
that  has  been  known  and  designated  in  all  the  discussions  hereto- 
fore as  our  overhead  ordinance,  granted  at  the  time  when,  in  1892, 
the  city  of  Cincinnati  entered  into  a  contract  for  the  public  light- 
ing by  electricity  of  its  streets.  It  was  provided  in  the  plans  and 
specifications  under  which  wre  bid  at  that  time,  that  a  contract  for 
a  limited  time  should  be  given  to  the  lowest  bidder  to  do  the  pub- 
lic lighting,  and  as  an  inducement  to  us  and  to  all  who  saw  fit  to 
bid,  to  bid  low,  they  provided  that  the  company  getting  the  con- 


tract  should  have  a  franchise  for  twenty  years  to  do  commercial 
lighting  by  the  overhead  system,  subject  however,  in  the  way  pro- 
vided in  the  plans  and  specifications,  and  which  the  Board  is  no 
doubt   familiar   with,  to   your  right  to  order  us  underground   at 
any  time  you  might  .See  fit  to  do  So  on  certain   terms  and  condi- 
tions as  to  cost.     When  that   franchise  was  granted   to   us,  the 
Edison  Company  put  up  an  overhead  system,  and  has  been  doing 
commercial  lighting — and  I  call  attention  to  the  fact  that  when  I 
Use  the  word  "  commercial,"  that  distinguishes  the  public  light- 
ing  of    the  streets   from   private  lighting— we  have  been  ever 
since  doing  that  kind  of  lighting,  by  this  overhead  system,  under 
this  twenty-year  franchise.     Just  before  this  Board  came  into  of- 
fice an  application  was  made  to  your  predecessors  for  a  permit  to 
erect  poles  and  string  wires  and  do  commercial  lighting  in  Avon- 
dale  and  Clifton,  and   that    permit    was   granted,   but   the    time 
within  which  the  work  was  to  be  done  expired  before  it  was  com- 
pleted, and  an  application  was  then  made  to  this  Board   for  a  re- 
newal of  that  permit.     We  had  already  erected  a  lot  of  poles  and 
done  other  work  in  the  premises  to  give   light   in   that   territory. 
When  we  came  before  this   Board   some  question  was  raised  by 
somebody  as  to  the  right  of  the  Edison  Company  under  that  fran- 
chise to  do  lighting  in  territory  that  is  now  a  part   of  the  city  of 
Cincinnati,  but  was  not  at  the  time  when   the  contract   was  en- 
tered into—the  contention  being  that  our  ordinance  as  granted  to 
us  was  limited  to  the  city  as  it  then  stood,  and  there  was  no  pro- 
vision by  which  we  could  go  into  territory  subsequently  annexed. 
The  Board,  after  considering  that  question  for  some  time,  denied 
us  the  permit,  expressing  in   your  action,  which   is  spread   upon 
the  minutes  of  this  Board,  that  you  denied  us  the  permit  because 
you  had  doubt  as  to  our  right   to   go   into    the    territory    so    an- 
nexed. * 

The  first  of  these  ordinances  to  which  I  call  your  attention 
simply  recites  that  fact  ;  that  we  had  the  franchise  ;  that  we 
made  this  application  to  which  I  have  referred  ;  that  you  refused 
it  on  that  ground,  and  then  to  cure  and  remove  all  doubt  what- 
soever it  provides  that  we  shall  have  the  right  to  do  this  com- 
mercial lighting  throughout  the  city,  including  this  annexed  ter- 
ritory, territory  known  as  Avondale,  Clifton,  Westwood,  Lin- 
wood  and    Riverside  ;  it  simply  secures   to    us    that    right.      We 
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were  of  the  opinion  that  it  was  not  necessary  ;  that  we  could  get 
this  right  in  court,  and  still  are  of  that  opinion,  but  in  court  mat- 
ters proceed  rather  tediously.  We  might  get  through  in  a  year  or 
not  for  three  or  four  years.  We  do  not  want  to  submit  to  that  delay. 
This  is  not  only  an  immediate  right  to  us,  but  an  immediate  right 
to  the  people  who  live  in  this  annexed  territory.  They  are  pe- 
titioning us  for  light  in  their  houses.  Many  of  the  citizens  have 
wired  their  houses  and  want  electric  lights,  and  we  want  this 
ordinance  passed  in  order  that  it  may  give  them  that  light.  If  it 
does  not  add  anything  to  us  no  harm  is  done,  if  it  does,  we  are 
getting  that  which  the  city  authorities  intended  to  give  us  when 
the  ordinance  was  originally  passed  ;  and  whether  they  did  or  not 
there  is  no  reason  of  public  policy  or  otherwise  why  we  should 
not  have  the  right  as  a  company  engaged  in  the  business  of  fur- 
nishing electric  current  for  lighting  purposes,  to  go  into  all  the 
territory  of  the  city. 

The  other  ordinance  relates  to  what  is  known  as  the  under- 
ground franchise.  In  1890,  I  think  it  was,  we  first  made  appli- 
cation to  the  municipal  authorities  of  this  city  for  a  franchise  to 
put  in  what  is  known  as  the  Edison  underground  low  pressure 
three-wire  system,  by  which  lighting  is  done  with  a  low  voltage, 
only  220  volts.  A  harmless  current.  Any  child  can  take  hold  of 
one  of  our  wires  without  injury.  I  need  not,  however,  now  dilate 
upon  the  merits  of  that  system.  It  is  an  underground  system. 
We  applied  for  a  franchise  to  put  it  in  here.  The  municipal  au- 
thorities declined  to  give  us  the  franchise.  Under  the  then  statute, 
in  that  contingency,  we  had  a  right  to  apply  to  the  Probate  Court, 
and  it  was  the  duty  of  the  Probate  Court,  according  to  the  lan- 
guage of  that  statute,  in  such  a  contingency  as  that,  to  prescribe, 
upon  hearing,  in  what  mode  or  manner  we  should  make  use  of 
the  public  streets  of  the  city,  lanes,  alleys,  etc.,  for  the  electric 
purposes  that  we  designed  to  subserve.  There  was  full  and 
elaborate  argument.  Mr.  Warrington  appearing  in  oppositiou 
then  as  he  does  here  now,  and  the  whole  subject  was  very  thor- 
oughly discussed.  Not  only  the  general  question  as  to  what 
should  be  the  mode  or  manner  of  the  use  of  the  streets,  but  also 
whether  or  not  the  court  had  any  jurisdiction,  or  any  authority, 
to  grant  us  what  we  were  asking  for.  The  court  (Judge  Goebel 
was  then  on  the  bench)  decided  that  it  had  jurisdiction,  and  had 


authority  under  the  statute,  and  proceeded  to  make  an  order  pre- 
scribing in  what  mode  we  should  lay  our  underground  system 
throughout  the  city  of  Cincinnati,  and  pursuant  to  the  rights  that 
were  given  us  by  statute,  and  thus  defined  by  the  court— the 
court  didn't  grant  us  the  franchise,  the  statute  of  the  state  of 
Ohio  conferred  upon  us  the  franchise,  being  an  electric  company 
organized  for  the  purpose  of  doing  an  electric  lighting  business — 
the  court  simply  defined  in  what  manner  we  should  use  the  streets 
we  had  a  right  to  occupy,  so  as  not  to  interfere  with  other  rights 
and  interests  of  the  public  in  the  use  of  the  streets.  Pursuant  to 
that  order  we  erected  our  plant  and  put  in  an  underground  sys- 
tem according  to  the  requirements  of  the  court  and  its  restrictions 
upon  us  in  every  respect.  I  have  no  plat  here  to  show 
you  how  extended  it  is,  but  it  is  quite  extended.  The 
company  expended  a  great  deal  of  money,  but  in  1892, 
when  the  public  lighting  was  awarded  to  this  company, 
an  overhead  franchise  was  granted ;  from  that  time  on, 
both  systems  were  used  to  a  greater  or  less  extent,  and 
there  never  was  any  question  on  the  part  of  anybody  as  to  our 
right  to  lay  underground  conduits  in  accordance  with  the  re- 
quirements of  that  order  of  the  court  until  your  Board  raised  the 
question.  Now,  in  the  meanwhile,  after  we  had  got  this  author- 
ity from  the  court,  and  after  we  put  up  the  plant  and  spent  sev- 
eral hundred  thousand  dollars  in  laying  underground  conduits 
throughout  the  city,  the  Legislature  passed  what  is  known  as  Sec- 
tion 347 la,  as  amended,  a  statute  which  took  away  from  the  Pro- 
bate Court  authority  to  thereafter  prescribe  by  order  a  mode  or 
manner  for  using  the  streets  for  electric  lighting  purposes.  But 
in  that  section,  on  account  of  this  company  alone,  and  at  the 
suggestion  of  those  who  represented  this  company,  there  was  put 
a  reservation  that  it  should  not  apply  to  or  affect  any  rights  that 
had  been  exercised  under  authority  granted  by  the  Probate 
Court.  The  prohibition  of  the  statute  was  against  thereafter  put- 
ting in  conduits  or  putting  any  wires  overhead  under  the  author- 
ity of  the  Probate  Court,  with  a  reservation  of  all  rights  that  had 
been  acquired.  They  say  on  the  other  side,  "  to  the  extent  ex- 
ercised." There  is  room  perhaps  for  some  argument  as  to  how 
that  should  be  construed.  Our  contention  is  that  wherever  the 
right  granted  by  the  court  has  been  exercised  at  all  this  statute 


5 


was  to  have  no  application.     We  did   exercise   it   by   laying  our 
conduits  in  numerous  streets  of  this  city  at  an  expense  of  many 
thousands  of  dollars,  and  having  exercised   the   right   of   laying 
conduits  in  the  streets  of   Cincinnati,  our  right  to  lay  conduits 
was  not  to  be  affected  by  this  statute.   That  is  the  way  this  statute 
was  understood  by  those  who  framed  it,  and   by   the   Legislature 
that  passed  it,  and  by  the  committee  that  reported  it.     Of  all  that 
I  have  personal  knowledge,  and  other  gentlemen  here  have  per- 
sonal knowledge  also,  but  that  is  neither   here  nor  there  for  the 
present,  I  suppose.      When  the  matter  came  before  your  Board, 
the  law  being  in  this  state,  a  question  was  raised  as  to  our  right, 
and  you  expressed  doubt   as  to  our  right,  and   the   Corporation 
Counsel  expressed  doubt  as  to  our  right,  and  as  a  result  of  it  all 
the  permit  was  refused.      Now,  therefore,  with   respect   to   that 
franchise  as  with  respect  to  the  other,  there  was  prepared  this  or- 
dinance, which  adds  nothing  to  our  rights  beyond  what  the   Pro- 
bate Court  and  the  statute  already  gave  us,  but  by   the  terms  of 
which  there  is  simply  confirmed  to  this  company  the  rights  so  ac- 
quired.    It  doesn't  add  anything  to  them  in  any  way  whatever. 
In  other  words,  we  have  two  franchises  here  that  are  affected  by 
these  ordinances,  one  an  overhead,  and  the  question  there  was, 
as  to  whether  or  not  under  that  franchise  we  had  the  ri°;ht  to  °-0 
into   the  annexed   territory,    and  your  Board    had  doubt   about 
it ;  this  removes  that  doubt.     The  other  is  of  the  same  general 
character.     We  have  an  underground  system,  and  the  ordinance 
simply  confirms  to  us  what   the   Probate   Court  gave  us.     The 
Board  of  legislation  has  given  its  consent,  and  we  ask  this  Board 
to  give  its  consent  and  then  we  will  ask  the   Mayor  to  give   his, 
and  then  our  right  will  be  unquestioned,  and  that  is  the  purpose 
of  all  this. 

The  winter  season  is  coming  on  when  we  can  not  open  the 
streets  and  lay  conduits  without  inconveniencing  the  public,  and 
we  can  not  do  it  anyhow  because  we  are  prohibited  doing  so  by 
ordinance  during  the  winter  months.  That  is  not  allowed.  We 
have  been  engaged,  as  you  are  aware,  building  opposite  the  Cus- 
tom House,  in  the  Fifth  street  square,  a  storage  battery  building. 
We  have  a  storage  battery  here  now  that  weighs  over  four  hun- 
dred tons,  and  cost  one  hundred  and  thirty  thousand  dollars. 
Twenty-one  car  loads  of  it  have  been  here  for  a  long  time  on  the 


railroad  tracks,  and  we  are  paying-  demurrage  every  day  on  those 
cars,  not  knowing  whether  to  take  it  to  Fifth  street  or  to  some 
other  place.  It  is  no  use  to  take  it  where  we  can  not  reach  it 
with  our  conduits.  The  purpose  of  getting  these  doubts  out  of 
the  way  speedily  is,  that  we  may  at  once  put  that  storage  battery 
some  where  and  lay  our  conduits  and  connect  with  it.  Of  course 
its  ultimate  destination  is  on  Fifth  street.  It  will  cost  a  great 
many  thousand  dollars  to  put  it  some  other  place  temporarily  and 
make  connections,  and  somebody  of  course  will  have  that  to  pay. 
We  are  paying  it  now.  Whether  anybody  else  will  have  to  pay 
it  later  is  a  matter  that  will  be  considered  hereafter,  but  we  don't 
want  any  trouble.  We  want  that  to  which  we  conceive  ourselves 
to  be  entitled  ;  that  which  the  court  undertook  to  give  us,  and 
that  which  the  municipal  authorities  have  heretofore  given  us, 
and  that  which  is  certainly  in  the  interest  of  the  city.  We  not 
only  want  to  put  in  this  storage  battery,  but  we  want  to  put  in 
our  conduits  according  to  the  application  for  permits  here  on  file 
where  we  have  overhead  wires,  in  order  that  we  may  take  them 
down  and  get  them  out  of  the  way.  We  want  to  take  our  wires 
down  and  put  everything  underground  at  those  points. 

With  this  opening  I  believe  I  have  occupied  only  the  fifteen 
minutes  allowed  me,  and  I  now  rest  until  I  hear  from  the  other 
side. 


Mr.  Warrington  said  : 

Mr.  Chairman  and  Gentlemen  :  This  is  the  first  time  in  the 
history  of  Cincinnati  that  the  legislative  branch  of  the  city  has 
attempted  to  pass  an  ordinance  making  an  underground  grant.  I 
shall  speak  of  the  ordinance  to  which  the  Senator  last  referred,  in 
the  beginning,  and  may  have  time  to  say  something  about  the 
overhead  ordinance.  Has  the  city,  or  ought  the  city  of  Cincin- 
nati to  piss  such  an  ordinance,  is  the  first  question  I  shall  put  to 
you.  Has  the  c'ty  of  Cincinnati  power  to  pass  such  an  ordinance 
is  the  second  one  concerning  the  underground  grant.  In  1891 
there  was  passed  by  the  General  Assembly  an  act  which  defines 
the  municipal  policy  of  Ohio  on  the  subject  of  underground 
grants  of  this  character.  That  has  been  in  force  now  for  nearly 
ten  years.     That  was  known  and  is  known  as  the  general  subway 


act.     It  came  about  after  an   investigation  made  by  a  committee 
of  one  of  your  predecessors,  the  old   Board  of  Public  Improve- 
ments,  Dr.    Graydon  and  several  others  going   to   Chicago  and 
elsewhere   and    investigating   into    the    true    method  of  treating 
wires  that  are  to  be  used   for  electric  light,  telephones  and   tele- 
graph purposes  within   the  crowded  portions  of  the  city.     After 
their  report  was  made  a  bill  was  prepared  and  passed  by  the  Gen- 
eral Assembly,  and  it  now  appears  in  Bates'  Statutes  under  Sec- 
tions 3471-6-7-8.     There  are  two  features  of  that  law  that  I  beg 
to  impress  upon  you  now,  and  ask   you  to  remember  throughout 
this  discussion  and  also   the  consideration  that   you  may  give  to 
the  subject.     One  of  those  is  that  either  the  city  of  Cincinnati  or 
a  company  to  which  it  would  make  a  grant,  shall  build  a  common 
subway  into  which   all  the  wires,  including  those  now  under  de- 
bate, shall  be  placed,  and  under  regulations,  too,  which   the  city 
shall  adopt  in  order  to  provide  for  an  easy  and  safe  operation  by 
the  different  companies  in  the  different  portions  of  the  city  with 
their  different  customers.     Your   Board,  as  the  successor  of  the 
B.  P.  I.,  as  it  was  known,  is  the  one  to  exercise  the  power  granted 
by  that  act.     Another  feature  in  this  connection  is,  that  this  act 
is  made  to  apply  to  cities  of  the  first  grade  of  the  first  class.   Cin- 
cinnati is  one,  and  the  only  one  that  has  taken  on  that  grade  and 
class,  so  that  the  legislative   mind  was  directed  to  this  particular 
city,  and  was  giving  an  expression  of  the  policy  which  should  be 
observed  and  carried  out   in  this  city  respecting  its  use  of  wires. 
NowT,  observe   that    only  one    subway,  one    general    subway,  be- 
longed to  this  feature.     It  was  to   be  owned  by  you,  by  the  city 
of  Cincinnati,  or  by  a  company  with  whom   you  might  contract. 
In  order  to  make  that  certain  the  Legislature  said  this: 

"  And  but  one  such  company  shall  be  authorized  in  any  ease 
to  open  up  the  streets  for  such  purpose,  or  to  construct,  own  and 
operate  subways  in  which  to  place  electric  wires,  and  all  such 
wires,  except  telegraph  and  telephone  wires,  shall  be  required  to 
be  laid  in  one  general  subway  constructed  for  the  purpose,  and 
said  Board  shall  have  the  right  to  reject  any  and  all  bids." 

Thus  we  have  one  company  or  one  subway,  it  to  be  owned 
by  one  company  or  by  the  municipality.  The  other  to  which  I 
wish  to  call  your  attention  is,  that  you  should  advertise  every 
day   for  four  weeks  before   making  a  contract  of  this  character 


-with   any  company   for  the  use  of  the  streets.     In  other  words, 
there  should  be  public  competition  in  this  matter  ;  that  this  was- 
a  subject  which  affected  all   the  citizens  of  Cincinnati,  and  that 
you,  as  the  representative  of  these  citizens,  should  see  to  it  that 
the  streets  were  put  in  condition  once  and  for  all  to  accommodate 
wires  of  the  class  now  in  question.     Now,  who  is  the  supreme 
power  of  Ohio?     Shall  I  stop  to  state  that  the  municipalities  are 
the  mere  creatures  of  the  Legislature — that  the  Legislature   can 
make  and  unmake  municipalities?     It  could  repeal   your  charter 
tomorrow  if  in  session,  and  that  would  end  Cincinnati  as  a  corpo- 
rate  entity.     It  could  substitute   another  and  a  different  kind  of 
agency,  and   that  power  has  been  exercised  so  often,  and  con- 
firmed  by   the  Supreme   Court   so   frequently,  that  it  now  goes 
without  debate.     The   supreme  representative  of  the  state  has 
thus  said  to  you  sitting  here  what  shall  be  done  respecting  this 
method  of    an   underground  electric  light   grant.       Well,   now, 
would  you,  in  the  exercise  of  your  discretion,  violate  that  policy? 
Would  you,  if  a  company  were  to  come  here,  not  asking,  as  the 
Senator  says,  for  a   mere  curative  provision,  as  to  which   I   shall 
speak  in  a  moment,  would   you  hear  that  company  in   its  prayer 
to  you  to  be  given  the  right   to  put   in   an   underground  conduit 
system  for  electric  light  wires?     Would  not  you  at  once  say,  why 
the  law  is  plain  ;  our  duty   is  equally  clear  ;  we  must  deny  that 
application.     Now,  look  at  it  in  another  respect.     There  are  half 
a  dozen  electric  light  companies.     Would   you   give   to  each  of 
them  the  privilege  of  occupying  the  streets?     How  much  of  the 
streets  would  you  have  to  tear  up  for  the  purpose  ?     This  com- 
pany, through  its  Probate  grant,  was  required  to  go  near  the  curb 
line  and  in  alleys.     You  could  not  give  that  space,  assuming  now 
they  have  a  grant  which  they  can  exercise.     You  would  have  to 
go  nearer  the  center.     You  would  give  to  A,  B,  C,  D,  K  and  F, 
and  if  you  were  to  do  so  in  respect  to  the  present  companies,  you 
would  have  to,  by  that  very  example,  give  to  other  companies  as 
they  would  come  in.     Now,  when  you  come  to  consider  the  use 
you  art-  putting  the  streets,  and  with  sewers  and  gas  and  water, 
and  telephone  and  telegraph  and  electric  light,  all  numerous,  and 
then  multiply  the  electric  light  grants,   what  becomes  of  your 
street  ?     It  would  be  a  mere  honeycomb,  and  what  would  be  the 
operation  ?     How  would  you  prevent  wires  from  crossing  ?     Who 


would  look  after  this  and  regulate  those?  I  only  can  indicate 
this  in  the  time  that  I  have,  and  put  to  you  the  question,  is  it 
good  policy?  Now,  it  can  make  no  sort  of  difference  who  is 
making  the  application  or  who  is  resisting  it;  is  it  good,  wise- 
policy  for  this  Board  to  adopt,  or  the  city  of  Cincinnati  to  adopt, 
to  go  on  and  start  such  a  system  as  this?  Observe  I  have  been 
speaking  up  to  this  time  simply  as  to  whether  you  should  make 
such  a  grant.  I  have  alluded  to  the  statute  and  the" legislative 
action  in  that  regard  in  order  to  show  you  what  the  legislative 
policy  and  wisdom  is.  Now,  I  say  that  any  analysis  of  that,  any 
reflection  upon  that  will  satisfy  any  person,  any  candid  mind  that 
you  ought  not  to  start  such  a  system  of  separate,  distinct  grants 
for  as  many  different  applications  as  may  appear.  You  have  the 
city  of  Cincinnati  and  its  interests  at  stake,  and  3-011  know  that 
you  could  provide  in  this  manner  for  the  accommodation  of  all. 
You  have  observed  that  the  company  which  is  asking  this  priv- 
ilege began  the  laying  of  this  underground  system  in  1890-1891 
and  quit  in  1892,  except  in  some  little  sporadic  cases  where  con- 
nections wanted  to  be  made,  as  I  understand  the  fact.  Now,  for 
seven,  eight  or  nine  years  they  have  not  been  using  this  system — 

Mr.  Forakkr  :  Not  a  minute  we  have  not  been  usine  it 
nor  a  year  we  have  not  been  laying  it. 

Mr.  Warrington  :  Well,  my  understanding  is  different. 
That  is  a  question  that  you  can  investigate,  but  whether  that  is 
so  or  not,  this  company  has  an  overhead  right  ;  it  claims  that  it 
is  in  the  exercise  of  it,  and  there  is  no  use,  therefore,  in  order  to 
give  public  accommodation  to  add  td  the  privilege  they  claim 
in  respect  to  the  underground.  You  can  give  all  the  accommo- 
dations that  are  required  through  their  overhead  system,  and 
thus  prevent  the  city  of  Cincinnati  from  having  fastened  upon  it 
a  precedent  here  which  will,  in  my  judgment,  ruin  the  streets  of 
the  city. 

Now,  gentlemen,  I  think  I  have  to  leave  that  within  the  time 
allotted.  I  have  said  that  the  second  reason  for  opposing  this  is, 
that  in  my  judgment  you  have  no  power.  The  city  of  Cincin- 
nati has  no  lawful  right  to  make  such  a  grant  as  this.  Let  us 
see  what  this  grant  is.  Senator  Foraker  says  that  it  is  a  curative 
provision  pure  and  simple  as  I  understand  it.     Is  it  ?     Does  it 
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provide  merely  for  the  kind  of  use  which  is  described  in  the  Pro- 
bate  decree.     If  it  does,  then  does  he  need  this  ordinance.     If  it 
is  the  same  thing  as  the  Probate  Court  decree,  then  it   can  be  no 
better  than  the  Probate  decree,  and  you  have  to  refuse  a  permit 
under  those  ordinances  for  the  same  reason  you  declined  to  give 
it   under  the  Probate  decree.     Now,  if  it    is   something   differ- 
ent from  the  Probate  decree,  it  certainly  will  not  be  contended 
that  is  gives  something  less  than  the  Probate  decree,  but  rather 
that  it  gives  something  more  than  that  instrument.     What  is  that 
addition  ?     In  the  statement  of  the  learned  counsel  it  is  to  remove 
the  doubts  that  are  claimed  to  exist,  and  decided  by  the  Corpora- 
tion Counsel  of  the  city  to  exist.     If  it  is  to  remove  a  doubt, 
it  is    to    add    something.      It  is  to  clear  up  that  which   is  now 
misunderstood.     It  is  to  make  plain  that  which  your  legal  adviser 
interprets  for  you.     Now,  he  interprets'  it,  as  I  understand  in  one 
or  two  ways.     He  says  under  this  section,  as  amended,  34710, 
which  took  away  the  Probate  Court  power,  the  very  source  of 
this  Probate  decree,  that  that  lawT  declared  in  substance  that  any 
grant,  say  this  grant,  should  be  good    to  the  extent  exercised. 
Are  you  going  to  say  that  it  is  good  beyond  that  ?     Are  you  now 
eoine  to  say  that  it  has  been  good  ever  since  they  ceased  to  ex- 
ercise  their  privilege  ?     Are  you  going  to  say  that  they  can  go  on 
and  use  all  the  streets  of  Cincinnati,  seeing  that   they  have  only 
used  a  fractional  part  of  them  already  ?     Is  not   that   adding  to 
the  grant  ?     It  you  are  going  to  do  that  you  are  not  going  to  do 
it  in  virtue  of   the  decree.     You  have  denied  that.     You  can  do 
it   under  an  ordinance,  and    that    would   recognize  and   enlarge 
the  power  and  privilege,  so   that  to  that  extent   there  must,  by 
every   token    of    reason,    be  a  concession     that    this    ordinance 
enlarges    the    terms    of     the    Probate    decree.      But    now,    let 
me    go    a   step    farther.     I    took    the  pains    to   copy    from   the 
decree    some     extracts    that     I    will     use     now     rather     than 
refer    to    it,    although    I    have    the    decree    before    me.     The 
decree    grants    permission    to    place,    maintain    and    use    wires 
underground    in    the  streets  of  said  city   of   Cincinnati.      Then 
there  is   a   proviso  that    unless,   and    until    hereinafter   ordered 
otherwise,  all  wires  so  placed  and  used  as   aforesaid   shall  be  so 
placed  and  used  in  what  is  known  as   Edison   conduits   for  wires 
for  electric  light,  etc.     And  such  conduits  with  feeders,  etc.,  shall 
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be  so  placed  and  operated  as  to  permit  what  is  known  as  the 
Edison  low  pressure  system  of  supplying  electric  light  and  power, 
with  such  changes  thereof  and  such  improvements  in  conduits 
and  other  apparatus  as  may  from  time  to  time  be  made,  provided 
no  change  shall  be  made  that  will  materially  increase  the  voltage 
or  current,  or  materially  affect  the  insulation  in  use  by  said  sys- 
tem without  the  further  order  of  this  court.  To  show  that  the 
Edison  system  was  made  material  by  the  decree,  at  page  7  there- 
of, it  is  provided  that  insulation  resistence  of  all  circuits  must  be 
maintained  at  a  standard  consistent  with  the  use  of  such  Edison 
system,  said  Edison  low  pressure  system.  Thus  we  have  the 
character  and  kind  of  conduit  defined  as  clearly  as  it  is  possible 
to  employ  language  to  portray.  There  is  nothing  indefinite  about 
the  Edison  system,  the  Edison  low  pressure  system.  There  is 
nothing  that  you  can  have  any  doubt  about  in  respect  to  that. 
All  yon  have  to  do  is  to  inquire  what  that  was  in  1891,  when  that 
decree  was  made.  All  you  have  to  do  is  to  have  some  expert 
bring  you  that  sort  of  conduit,  showing  wdiat  the  system  is  and 
how  it  is  used,  and  compare  it  with  that  wdiich  is  authorized  to 
be  done  by  this  ordinance,  and  you  will  see  the  wide  difference 
between  this  ordinance  and  the  Probate  decree.  Now,  observe 
the  ordinance  :  "That  there  is  hereby  granted"  (after  the  re- 
citals) "to  the  Cincinnati  Edison  Electric  Company  the  right, 
privilege  and  franchise  of  laying,  constructing,  maintaining  and 
operating  conduits."  Now,  observe  it  does  not  say  what  kind  of 
conduits.  "Feeders,  tubes,  pipes,  connection  boxes,  junction 
boxes,  man -holes,  and  all  fixtures  and  electric  appliances  neces- 
sary and  incident  to  the  maintenance  and  operation  of  a  complete 
underground  conduit  system,  in,  under  and  through  the  streets, 
avenues,  alleys,  lands,  lanes,  squares  and  public  places  of.  the  city 
of  Cincinnati  and  of  an}'  territory  which  may  hereafter  be  added 
thereto  in  the  manner  and  mode  prescribed  in  said  decree,  for  the 
purpose  of  supplying  electricity  to  said  city  and  its  inhabitants 
for  light  and  power."  Now,  I  beg  you  to  observe  this  language. 
It  is  to  put  in  a  conduit  system.  Not  the  low  pressure  Edison 
system.  It  is  to  put  in  a  complete  underground  conduit  system. 
How  ?  In  the  mode  and  manner  prescribed  in  that  decree.  The 
decree  says  that  any  system — that  is  the  effect  and  meaning  of  it. 
Any  system  may  be  used  provided  it  is  put  in  the  mode  and  man- 
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tier  ;  that  is,  the  mode  and  manner  does  not  describe  the  article, 
it  describes  the  way  in  which  you  use  the  article  and  put  the  ar- 
ticle in  place.  I  do  not  see  that  any  one  can  escape  that  con- 
struction, and  if  it  does  not  mean  that,  gentlemen  of  this  Board, 
it  does  not  remove  the  doubt,  and  you  would  have  to  refuse  it  for 
the  same  reason  that  you  refused  the  permit. 

Now,  can  this  Board,  can  it  with  the  Board  of  Legislation 
and  the  Mayor,  make  such  a  grant  as  that  ?  Can  you  enlarge  the 
Probate  decree  ?  By  what  power?  It  is  settled  law  that  a  mu- 
nicipal corporation  has  no  right  except  such  as  is  expressly 
granted  to  it  or  that  which  is  necessarily  implied.  I  recall,  in 
this  connection,  a  case  in  the  Supreme  Court,  Ravenna,  a  village 
of  Ohio,  against  the  Pennsylvania  Railroad,  decided  in  the  45th 
Ohio  State.  The  municipal  corporation  adopted  an  ordinance  re- 
quiring the  railroad  company  to  keep  a  watchman  at  a  street 
crossing.  It  had  control  of  the  streets,  and  it  was  supposed  that 
it  had  the  power  to  do  that,  but  the  Supreme  Court  of  Ohio  said 
no.  Now,  here  when  you  turn  to  the  rights  of  the  city  of  Cin- 
cinnati, and  keeping  now  in  mind  the  distinction  that  I  make  (I 
am  distinguishing  between  the  right  of  a  private  company  and 
that  of  the  city),  my  contention  is  not  that  a  private  corporation 
may  not  receive  a  grant  to  go  underground,  if  there  is  anybody 
clothed  with  power  to  give  it  that  right.  My  contention  is  that 
the  city  of  Cincinnati  has  no  right  to  give  such  a  power  or  privi- 
lege, except,  of  course,  to  a  general  subway.  Now,  let  me  call 
attention  in  this  connection  to  Section  3471-3.  This  is  the  law 
which  was  passed  in  18S6,  and  was  the  one  which  first  vested  in 
municipalities  in  Ohio  the  power  to  make  electric  grants,  and 
which  provided  this  :  "  Companies  organized  for  the  purpose 
may  construct  lines  for  conducting  electricity  for  power  and  light 
purposes  through  the  streets,  etc.,  of  such  city,  village  or  town, 
by  the  erection  of  the  necessary  fixtures,  including  posts,  piers 
and  abutments  necessary  for  the  wires."  I  once  heard  of  a  law- 
yer who  claimed  that  his  client  had  erected  a  well,  but  it  was  dif- 
ficult to  understand  how  he  could  dig  a  hole  in  the  ground  and 
call  it  an  erection.  This  provides  expressly  for  the  poles,  piers 
and  the  fixtures  for  the  wires  just  as  plainly  as  if  it  used  the 
language  of  the  overhead  system.  Now,  when  you  turn  to  Sec- 
tion 3471^,  which  gave  to  electric  light  companies  the  power  of 
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telegraph  companies,  then  yon  are  referred  back  to  the  tele- 
graph chapter,  Section  3454,  language  identical  with  that  in  Sec- 
tion 3471-3,  in  regard  to  posts,  piers  an. 1  abutments  necessary  for 
the  wires.  In  other  words,  the  power  of  a  municipality  to  make 
electric  grants  relates  to  the  overhead  system,  not  to  an  under- 
ground system,  except  it  be  a  general  subway  such  as  I  have  en- 
deavored heretofore  to  describe. 

Now,  gentlemen,  the  very  moment  that  you  ask  yourselves 
or  ask  your  Corporation  Counsel  to  turn  for  you  to  the  charter 
power  of  Cincinnati  to  authorize  a  separate  electric  grant  to  be 
made,  operated  underground,  that  moment  you  will  find  him  un- 
able to  produce  to  yon  the  power.  There  is  not  anything  that  I 
am  able  to  find  that  vests  municipal  power  as  distinct  from  pri- 
vate corporation  power  to  do  any  such  thing.  Now,  need  I  go 
any  further.  Is  it  possible  that  there  can  be  any  mistake  about 
this,  either  as  to  the  policy  you  should  adopt  or  the  power  you 
have  ?  If  there  be  any  questions  on  this  I  should  be  glad  to  hear 
from  my  adversary.  If  I  have  overlooked  any  statute  I  should 
be  glad  to  have  him  point  it  out,  to  the  end  that  I  may  respond 
to  him  in  anything  that  he  may  claim  in  that  regard.  The  Sen- 
ator sa}?s  they  have  expended  large  sums  of  money.  Before  I  go 
to  that  feature,  I  wish  to  call  attention  to  another  thing  that  I 
should  have  mentioned  earlier.  When  they  were  seeking  a  sub- 
way system  there  was  a  consensus  of  opinion  in  this  city  which 
was  quite  remarkable,  in  the  press  and  otherwise,  as  far  as  I  re- 
member or  could  observe,  that  there  should  not  be  a  grant  to  a 
separate  compan}7.  Your  newspapers,  the  Enquirer,  the  Com- 
mercial Gazette,  the  7Y/ues-Starand  Post,  all  united  in  saying  that 
there  should  be  a  general  subway  company  and  a  general  subway 
employed  for  this  purpose,  but  despite  this,  the  Probate  Court, 
after  refusal  of  your  predecessor  to  make  any  such  grant  or 
recommend  or  concur  in  any  such  grant  (I  believe  they  had  a 
greater  power  then  in  that  regard  or  claimed  to  than  some  of 
their  successors),  they  refused,  they  declined  the  application,  and 
despite  that  the  Probate  Court  made  the  grant  to  a  single  com- 
pany. Now,  I  am  not  here  to  discuss  whether  that  was  right  (  r 
wrong.  For  the  purpose  of  my  argument  I  will  concede  it  was 
right.  But  what  was  that  grant  and  has  that  grant  been  aban- 
doned are  the  questions  the  Corporation  Counsel  must  feel  press- 
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ing  upon  him.     They  had   a   grant   for  the  low  pressure  Edison 
system,  and  it  was  used   up    to   the   time  they  got  the  overhead 
system,  and  then  they  resorted    to  their  overhead  powers  rather 
than  to  this.     There  may  be  exceptions.     But  whatever  that  is, 
that  is  not  what  they  want  in  this  ordinance.     They  want  yon  to 
confirm  a  grant  which  is  perpetual  ;  they  want  you  to  cure  it  and 
enlarge  it  so  that  they  will   not   be  disturbed  by  the  Edison   low 
pressure  system  or  any  other  kind  of  system  except  such  as  the}' 
wish  to  use  ;  and  the  power  to  change  in  the  Probate  Court  has 
been   taken   away,  and  that  powrer   to  change  was  of  a    limited 
character.     It  said  that  this  company  might  use  improvements  of 
that  system.     This  does   not   say  improvements   of  the    Edison 
system.     The  improvement  of  a  patent  is  something  that  has  for 
its  base  the  original  thing.     This  low  pressure  conduit  was  that 
book,  say.     You  can    not  bring    in  here  that  ink  bottle  and  say 
that  is  an  improvement  of  this  book.     It  must  be  something  cog- 
nate ;  it  must  be  something  germain  ;  it  must  be  something  like 
it  ;  it  must  be  an  improvement  of  it.     That  is  not  what  they  are 
here  for.      Now,  it  is  said,  however,  that  there  has  been  a  large 
sum  of  money  expended,  and   the   doctrine  of  estoppel   is  at  the 
base  of  this,  I  apprehend.     That  is  to  say,  that  the  city  of  Cin- 
cinnati ought  not  to  prevent  thes«  people  from  using  the  articles 
that  they  bought  because  they  expended  large  amounts  of  money 
on  the  faith  of  this.     There  is  this  rule  that  runs  through  estop- 
pel, and  it  is  just  as  applicable  to  a  question  of  morals  or  ethics 
as  to  a  question  of  lawr  or  equity.     That  person  who  is  seeking 
the  benefit  of  estoppel  must  show  that  the  other  person  has  mis- 
led him.      If  I  claim  that  the  city  of  Cincinnati  is  estopped  from 
denying  something  to  me,  I  must  show  that   the  city  of  Cincin- 
nati has  misled    me    in    some  way  so  that    I   have   expended   my 
money  innocently  and  in  such  a  manner  that  to  deny  me  the  priv- 
ilege which  I  am  claiming  would   be   to  work  a  wrong  upon  me, 
and  to  allow  the  city  of  Cincinnati  to  take  advantage  of  its  own 
wrong.     As  between  two  individuals,  if  I  induce  you  to  believe 
something,  and  you  act  upon  that,  I  will  not  be  heard  afterwards 
t  '  deny  it.     Now,  apply  that  doctrine  here.     Did  the  city  of  Cin- 
cinnati ever  ask  the   Edison   Company  to  spend  anything  on  the 
underground  system  ?     Did  not  the  city  of  Cincinnati,  after  care- 
ful examination  and  consideration  on  the  part  of  your  predeces- 
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sors  hefe  say,  we  deny  you  this  privilege.  It  is  not  right  or 
fair  to  the  people  of  Cincinnati  to  allow  you  this  privilege.  We 
■want  a  general  subway  company,  and  then  we  will  permit  you, 
with  others,  to  go  into  that.  Despite  all  that  they  go  to  the  Pro- 
bate Court  and  force  this  on  Cincinnati.  Can  it  be  that  Cincin- 
nati is  estopped  under  such  circumstances?  The  most  that  the}r 
ever  have  got  at  the  hands  of  the  city  in  respect  to  this  under- 
ground system  has  been  a  series  of  permits  from  this  Board  ;  per- 
mits that  were  described  in  this  decree  ;  permits  which  this  de- 
cree would  compel  this  Board  or  your  predecessors  to  grant  if 
they  were  asked  in  accordance  with  the  decree,  and  asked  during 
the  life  of  the  decree.  That  is  all.  Your  Board  was  only  obey- 
ing a  command  when  it  did  that.  It  never  voluntarily  did  any- 
thing to  mislead  this  company  or  to  invite  it  into  the  expenditure 
of  large  sums  of  money  and  then  turn  upon  it. 

Now,  gentlemen,  I  shall  have  to  desist  from  further  talk 
upon  this  subject.  I  have  not  alluded  to  the  overhead  system, 
and  I  am  taking  up  the  time  of  Mr.  Ampt,  and  the  only  thing  I 
have  to  say  of  that  is  this  :  This  Section  3471-3  which  refers  to 
the  overhead  grant  says  :  "It  shall  be  made  under  such  reason- 
able regulations' as  may  be  prescribed."  I  beg  to  refer  to  you  a 
case  decided  by  the  Supreme  Court  of  Michigan,  Laght  and  Power 
Company  against  Sands,  in  the  95th  Michigan,  beginning  at  page 
551,  and  the  portions  I  refer  to  are  pages  558  and  551.  There 
was  a  ease  of  one  set  of  poles  which  were  erected  under  authority 
of  a  municipality  of  Michigan,  and  that  city  had  power  similar 
to  the  power  our  city  has.  It  could  make  a  grant  for  pole  rights 
under  reasonable  regulations.  It  made  the  grant  in  favor  of  the 
Light  and  Power  Company,  and  subseqently  made  another  grant 
in  favor  of  a  man  by  the  name  of  Sands,  without  prescribing  rea- 
sonable regulations.  That  is  to  say,  it  authorized  him  to  use 
the  poles  of  the  prior  grantee,  but  it  did  not  impose  regula- 
tions describing  how  the  right  should  be  exercised.  It  did  not 
say  when  or  how  many  arms  should  be  put  on,  where  they  should 
be  put  on,  how  many  wires.  It  did  not  say  what  compensation 
shall  be  paid  except  that  it  should  be  a  fair  compensation.  It  did 
not  say  who  should  determine  in  case  of  dispute.  It  did  not  say 
when  the  current  should  be  turned  off  or  on,  and  the  Supreme 
Court  of  Michigan  declared  it  void  for  unreasonableness.     Now, 
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utke  this  overhead  grant.  It  makes  no  provision  of  that  kind. 
Take  other  companies  that  wish  to  go  in  the  suburbs  and  use 
poles,  for  I  understand  that  is  the  object  of  this,  to  get  rights  in 
the  recently  annexed  territory.  Why  should  yon  let  that  go 
without  having  a  set  of  regulations  accompanying  the  ordinance 
which  would  be  clear  and  definite.  It  is  true  this  refers  back  to 
ordinance  42S5.  That  in  a  way  provides  for  joint  occupancy, 
but  it  is  no  more  definite  in  that  regard  than  the  Michigan  legis- 
lation. It  says  that  a  fair  compensation  and  a  fair  rental  shall  be 
paid.  It  does  not  say  who  shall  fix  that.  I  say  that  the  ordi- 
nance is  unreasonable  and  void  for  the  reason  pointed  out  here. 
There  are  other  reasons  to  which  I  have  not  time  to  allude,  and 
I  thank  you  very  much  for  hearing  me  this  far. 


Mr.  Ampt  said  : 

Mr.  President  and  Gentlemen  :     These  two  ordinances    pur- 
port  to  be  curative  ordinances.     That  appears  in  the  recitals. 
Xow,  it  is  to  be  remembered  with  regard  to  all  legislation   that 
recitals  are  no  part  of  the  law  itself.     They  are  explanatory,  and 
in  case  of  there  being  doubtful  words  or  ambiguous  language  in 
the  ordinance,  that  part  which  is  the  ordinance,  the  recitals  may 
be  referred  to,  to  resolve  those  doubts.     Now,  take  this  overhead 
ordinance,  and  it  refers  to  certain  doubts,  alleged  doubts  which 
it  is  sought  to  cure.     A  doubt  as  to  whether   annexed  territory, 
that  is,  territory  annexed  since  the  contract  for  lighting  and  the 
twenty-year  franchise  was  made  in  1892,  are   included.      Now,  if 
it  was  simply  the  object  of  this  ordinance  to  cure,  that  could  be 
said  in  a  very  few  words,  making  it  specific  in  its  provisions  to 
cure  that  defect,  but  when  you  come  to  the  ordinance  part,  wdiich 
is  the  real  part  of    the  ordinance,   following  the  words  :  •  "Be  it 
ordained  by  the  Board  of  Legislation  of  Cincinnati,"  there  you 
are  to  look  for  the  nub  of  the  ordinance,  for  what   is  granted  in 
the  ordinance,  and  what  is  to  be  found  there,  not  in  the  recitals. 
They  sometimes   mislead,  and   they   sometimes   make  one  think 
that  more  is  intended  to  be  conveyed  than  really  is,  but   what  is 
conveyed  to  this  company  if  these  ordinances  are  concurred  in  by 
this  Board  and  beeome  effective  as  legislation  is  to  be  found  in  the 
words  beginning,  "Section  1."     Now,  I  say  that   it   is   more  to 
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cure  defects,  because  this  ordinance,  the  overhead  ordinance,  as 
well  as  the  other  ordinance  relate  to  and  provide  for  the  exten- 
sion of  the  system  and  the  lighting,  not  only  in  the  territory  an- 
nexed since  1892,  but  in  all  the  territory  that  may  be  annexed 
during  the  life  of  the  ordinance,  or  the  grant,  so  that  there  is 
more.  These  ordinances  are  de  novo  grants  intending  to  give  and 
confer  rights  that  are  beyond  those  which  are  contemplated  by 
the  language  which  is  said  to  be  doubtful.  Therefore,  I  ask  this 
Board  to  scan  that  part  which  is  really  the  grant,  and  not  be  mis- 
led by  that  which  is  merely  a  recital  and  an  apology  or  explana- 
tion why  the  oi'dinance  is  sought  to  be  passed. 

Now,  in  the  next  place  as  to  this  overhead  business.  This 
Board  is  looking  after  the  city's  interests,  and  at  the  same  time 
it  wants  to  deal  fairly  with  all  competing  companies  so  that  the 
city  may  be  benefited  by  the  benefit  of  competition.  Now,  then, 
why  when  we  are  trying  to  solve  doubts,  why  when  we  are  try- 
ing to  re-enact  legislation  not  cover  everything  that  can  possibly 
be  covered  and  ought  to  be  covered,  not  only  that  which  is  for 
the  benefit  of  the  grantee,  the  Edison  Company,  but  that  which 
may  be  beneficial  to  the  city  of  Cincinnati.  Therefore,  why  not 
make  a  provision  that  as  to  annexed  territory,  Avondale  and  Clif- 
ton, annexed  since  1892,  that  it  may  annex  in  the  future,  that 
there  shall  be  bids,  advertising  for  bids  in  order  that  the  city  may 
get  the  benefit  of  the  cheapest  light,  and  may  get  the  best  system 
for  distributing  and  furnishing  light.  Why  not  make  a  provi- 
sion as  to  these,  so  that  the  Jones  Brothers  and  other  light  com- 
panies and  the  various  companies  which  may  be  represented 
here,  or  which  have  the  right  to  be  heard  here,  may  have  an 
equal  opportunity  of  presenting  a  bid  for  the  lighting  of  the  terri- 
tory which  has  been  annexed,  and  which  may  be  annexed.  Give 
them  a  fair  opportunity.  Not  for  their  benefit,  for  you  are  not 
working  for  their  benefit,  but  that  the  city  may  get  the  benefit  of 
the  competition  of  a  large  number  of  companies.  Now,  we  know 
from  times  past  and  experience  that  the  Edison  Company,  through 
its  attorneys,  has  more  than  once  said  of  the  action  of  this  Board 
and  its  controversies  with  the  city,  "  we  stand  upon  our  contract 
rights."  They  will  do  so  in  the  future,  and  they  have  a  right  to 
do  so,  and  we  expect  them  to  do  so.  The  interests  of  the  city  in 
this  dealing  just  now  before  this  Board  is  adverse  to  the  company, 
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and  therefore  the  interests  of  the  city  are  primarily  to  be  regard- 
ed and  considered  by  you  as  the  representatives  of  the  city,  and 
not  a  gift  made  to  a  company  which  you  are  not  bound  to  make, 
simply  to  accommodate  them  or  to  relieve  them  from  doubts 
which  have  arisen.  So  that  I  say,  while  we  are  amending  and 
while  we  are  changing,  let  us  change  not  only  for  the  interest  of 
the  company,  but  for  the  interests  of  the  city,  that  the  city  may 
get  the  benefit  of  a  corrected,  revised  and  cured  ordinance,  and 
that  argument  follows  not  only  for  the  purpose  of  having  compe- 
tition in  this  new  territory,  but  it  follows  also  to  the  correction 
of  something  which  has  resulted  in  great  trouble  and  dispute. 

It  is  provided  by  this,  ordinance,  4285,  that  other  companies 
may  have  the  joint  use  of  the  poles  provided  they  pay  an  equit- 
able rental  for  the  use  of  those    poles.      Now,  the    Edison    Com- 
pany has  its  poles   full  of  wires,  we  will   say.      Nobody  else  can 
get  in  there  very  well,  and  there  is  difficulty  about  another  com- 
pany coming  in    to    use    those    poles.     There  is  nobody  to  settle 
that  difficulty.     It  is  to   the  interest  of  the  Edison  Company  to 
throttle  other  companies.      It   is   to   the  interest  of  that  company 
to  prevent  other  companies  from  using  their  poles.     It  is  a  mat- 
ter of  business  rivalry.      Now,  the  city  may  be  interested  in  hav- 
ing rivalry,  and  if  so,  if  it  should  be  so  provided  that  a  joint  use 
of  poles  may  be  secured,  but    if  there   is  a   dispute  by  the    com- 
pany, this  ordinance,  before  it  should  be  enacted  into  law,  should 
be  so  amended  and  sent   to   this   Board  by  the  Board  of  Legisla- 
tion, that  the  City  Electrician  or  this  Board  or  some  other  board, 
or  somebody,  will  settle  the  difficulty  when  there  is  a  dispute,  or 
when  there  is  an  inability  to  agree    as    to    the  terms  upon  which 
the  joint  use  of  the  poles  shall  be  had.      Now,  these  remarks  re- 
late to  this  overhead  ordinance.      It  is,  as  I  have  said,  more  than 
a  curative  ordinance.    It  is  prepared  to  cure  a  defective  ordinance 
or  franchise  for  twenty  years. 

Now,  a  word  or  two  as  to  the  other  ordinance.  Now,  that 
is  a  franchise,  which  Mr.  Warrington  has  fully  argued  is  illegal 
if  passed.  Is  without  authority  to  pass  by  the  Board  of  Legis- 
lation, and  would  be  of  no  validity  if  passed,  but  I  want  to  dis- 
cuss this  matter,  not  from  a  legal  point,  but  from  a  business 
point,  for  I  know,  as  business  men,  you  will  be  more  likely  to 
consider  the  interests  of  the   city  as  contemplated   and   provided 
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for  and  created  by  this  ordinance  from  a  business  point,  leaving 
the  legal  questions  to  be  passed  upon  by  the  Corporation  Counsel. 
Now,  this  underground  ordinance  is  perpetual  in  its  terms.  There 
is  no  provision  when  work  shall  begin.  There  is  no  provision 
how  much  work  shall  be  done  in  the  first  year  or  second  year. 
There  is  no  provision  when  that  franchise  shall  terminate,  and  if 
this  conduit  system  is  adopted,  this  company  has  the  exclusive 
right  to  use  that  conduit  system,  and  any  company  trying  to 
come  into  this  territory  must  either  stay  out,  or  have  a  system  of 
its  own,  and  as  Mr.  Warrington  has  explained,  you  will  have  the 
streets  underground  honeycombed  with  pipes,  with  gas,  water  . 
and  all  kinds  of  pipes.  Now,  that  makes,  therefore,  their  use  of 
this  pipe  an  exclusive  use,  a  monopoly  in  the  conduit  system  for 
the  benefit  of  the  grantee,  the  Edison  Company,  and  a  monopoly 
not  only  as  to  exclusiveness,  not  only  as  to  that,  but  monopoly 
as  to  time.  There  is  no  provision  for  forfeiture  ;  there  is  no  pro- 
vision that  the  city  may  terminate  it  if  they  violate  any  of  the 
conditions  and  things  they  are  required  to  do  under  that  grant. 
The  city's  hands  are  tied  by  the  terms  of  this  ordinance  forever. 
The  company  and  the  grantee  has  the  city  by  the  throat,  and  it 
will  continue  to  hold  them  there  for  the  reason  there  is  no  way  to 
terminate  an  ordinance  which  has  no  forfeiture  clause,  should 
there  be  a  failure  to  perform  the  necessary  conditions  imposed. 
It  therefore  becomes  a  monopoly,  but  I  go  further,  and  call  your 
attention  to  this  remarkable  feature,  that  while  it  gives  a  privi- 
lege of  laying  dowm  a  conduit  system,  it  does  not  require  a  single 
thing  of  the  company.  They  are  not  obliged  to  put  down  the 
conduits,  much  less  are  they  obliged  to  put  it  down  within  any 
fixed  period.  Nor  is  it  told  them  how  they  shall  build  them  ; 
how  deep  they  shall  be  laid  ;  of  wdiat  they  shall  be  constructed  ; 
in  what  part  of  the  city  they  shall  be  laid  ;  of  what  material  ; 
how  large  the  dimensions  ;  depth  ;  nothing  of  that  kind.  They 
can  do  as  they  please. 

Now,  wdiat  is  the  object  of  this  conduit  system  primarily  ? 
To  furnish  light  to  the  city  and  to  the  citizens,  but  when  you  read 
this  ordinance  and  this  grant,  you  will  find  the  company  is  not 
bound  to  furnish  any  light.  They  are  not  required  to  furnish 
light  to  a  single  citizen  or  to  the  city.  I  am  talking  now  of  the 
underground   conduit.     True,    the   city    of    Cincinnati    has   the 
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power  to  regulate  the  price  of  gas  under  the  statute,  2478,  and 
of  electric  light,  and  that  is  effective  where  you  have  a  franchise 
which  compels  the  company  to  furnish  light  upon  demand.  If 
they  don't  furnish  it,  forfeit  their  charter,  but  suppose  they  are 
not  required  to  furnish  it  to  the  city.  If  its  Board  of  Legislation 
pass  an  ordinance  and  say  the  price  of  electric  light  shall  be  so 
much  for  street  lighting,  so  much  for  commercial  lighting  of  busi- 
ness houses,  and  so  much  for  residence  light,  the  Edison  Com- 
pany says  the  price  don't  suit  us  ;  we  ain't  going  to  furnish  light 
for  that  price.  How  are  you  going  to  compel  them  under  this 
grant  to  furnish  light  ?  There  is  nothing  requiring  them  to  do 
so.  The}-  then  simply  sa}T,  so  much  money  or  no  light.  If  they 
do  furnish  the  light,  of  course  they  can  not  collect  legally  any 
more  than  the  city,  by  its  ordinance,  fixes  as  the  price,  but  they 
can  say,  we  are  not  bound  to  furnish  you  this  light  ;  we  won't 
furnish  you  this  light  ;  and  therefore  the  city  is  at  the  mercy  of 
the  company,  under  a  franchise  which  gives  the  right  to  lay  a 
conduit  system  without  the  accompanying  obligation  of  furnish- 
ing light  to  the  city  if  the  city  wants  it,  or  to  the  citizens  if  they 
want  it.  Therefore,  this  is  a  one-sided  affair,  and  as  a  business 
matter,  for  I  am  pressing  these  points,  I  would  like  to  have  them 
seriously,  as  I  believe  they  will  be,  considered  by  this  Board. 

Now,  as  an  illustration  of  my  argument,  and  in  conclusion, 
I  want  to  refer  to  certain  things  that  are  provided  in  this  Probate 
Court  decree,  which  I  have  examined  this  morning,  and  it  had 
a  great  many  conditions  and  regulations  under  which  this  com- 
pany or  its  predecessor  could  lay  the  conduits  down.  There  was 
a  provision  as  to  how  they  should  be  constructed.  How  wide 
they  should  be,  etc.  There  is  nothing  of  that  kind  in  this  ordi- 
nance. Possibly  that  may  not  be  necessary  as  there  is  reference 
to  4285,  which  has  some  provisions  in  regard  to  the  mode  of  con- 
struction, so  I  don't  make  much  of  a  point  on  that,  but  there  is  in 
this  Probate  decree,  which  \ou  remember  is  a  conduit  franchise, 
a  provision  that  conduits  are  not  to  go  under  the  sidewalk  unless 
the  abutting  owner  consents.  Alleys  must  be  used  in  place  of 
streets  if  it  is  practical  to  do  so.  There  is  nothing  of  that  in  this 
ordinance.  Neither  of  those  things.  The  city  may  compel  the 
company  to  use  a  general  subway  if  one  is  adopted.  Mr.  War- 
rington has  shown  you  the  law  that  the  city  can  contract  with  a 
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subway  company  to  lay  down  one  subway,  or  the  city  may  build 
a  subway  itself.  If  so  done  this  company  may  be  compelled  to 
use  that,  and  so  it  is  provided  in  the  Probate  Court  decree.  That 
is  not  in  this  (referring  to  ordinance).  Then  also  in  the  Probate 
Court  decree  the  city  is  indemnified  against  all  damages  to  prop- 
erty or  through  loss  of  life.  There  is  no  such  indemnity  in  this. 
Then  there  is  also  provision  in  the  Probate  Court  decree  that  the 
interior  wiring  shall  be  done  in  consultation  or  under  regulations 
of  the  Underwriters  Association.  That  is  not  in  this.  Then 
there  is  provision  for  a  fitty-thousand  dollar  bond  to  compel  the 
decree  of  the  court  to  be  observed.  That  is  to  say,  if  streets  are 
dug  up  they  must  be  restored,  and  if  the  company  does  not  re- 
store it,  the  city  has  the  bond  to  collect  from  for  the  expense. 
There  is  nothing  of  that  in  this.  Then  there  is  the  provision  also 
in  the  Probate  Court  decree  of  one-half  of  one  per  cent,  of  the 
gross  receipts  of  the  company  to  go  into  the  city's  treasury. 
Nothing  of  that  kind  in  this.  There  is  a  provision  in  the  Pro- 
bate Court  decree  that  the  city  may  examine  the  accounts  of  the 
company  and  to  see  whether  the  returns  have  been  properly  made, 
upon  which  the  percentage  is  based.  There  is  nothing  of  that 
kind  in  this  by  reference  or  otherwise.  I  have  already  referred 
to  the  fact  that  the  company  is  not  bound  to  furnish  light  at  all. 
Of  course  if  it  does  furnish  it,  it  must  furnish  it  at  such  a  price 
as  the  city  has  fixed,  but  you  can  not  compel  it  to  furnish  light. 
It  is  a  one-sided  affair.  It  is  a  gift  of  a  franchise  which  is  per- 
petual, and  a  monoply  to  the  Edison  Company  without  any  con- 
sideration to  the  city  whatever.  Then  there  is  a  provision  in  the 
Probate  Court  decree  that  the  work  is  to  be  begun  in  six  months, 
and  five  miles  are  to  be  laid  in  two  years.  Of  course  I  suppose 
that  has  been  complied  with,  but  it  is  only  an  illustration  to  show 
what  business  men  should  look  to  in  dealing  with  an  adverse 
party  in  behalf  of  the  city  in  matters  which  are  always  likely  to 
make  legal  controversies  and  troubles  and  contentious,  and  which 
sometimes  the  city's  rights  are  in  danger  of  being  frittered  away, 
and  with  these  remarks  I  ask  of  you  to  read  in  detail  that  Pro- 
bate Court  decree,  and  in  the  light  of  that,  compare  that  decree 
with  the  provisions  of  this  franchise,  and  as  business  men  see 
whether  you  are  properly  serving  the  public  interests  if  you  con- 
cur in  the  passage  of  these  ordinances. 
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Mr.  Foraker,  in  reply,  said  : 

If  the  Board  please,  nothing  has  been  said  on  the  other  side 
that  is  not  easily  answered.     Inasmuch  as  Mr.  Warrington  made 
only  one  point  in  respect  to  the  overhead  system,  I  shall  make  my 
answer  to  that  before  passing  to  the   underground  system,  as  to 
which  he  devoted  most  of  his  time.     He  says  that  he  thinks  this 
ordinance  extending  our  rights   under   the  overhead  franchise  to 
annexed   territory  is  void,  because  it  does  not  provide  that  our 
rights  shall  be  regulated,  and  he  cites  a  decision  by  the  Supreme 
Court  of  Michigan  in  support  of  that  proposition.     You  will  find 
there  is  nothing  in  that    point  as   made  by  Mr.  Warrington,  be- 
cause, when  you  read  this  ordinance,  you  will   find  that   it  does 
provide  for  a  most  stringent  regulation  of  the  rights  we  are  to  be 
invested  with  by  this  ordinance,  as  follows  :      "  This  franchise  is 
subject,  however,  to  all  conditions,  provisions  and  limitations  of 
said  ordinances  number  248  and  256,  and  also  general  ordinance 
number  4285,  passed  October  18th,  1889."     And  when  you  look 
back  to  our  original   ordinances  you  will  find  that  there  are  pro- 
visions, all  those  that  are  embodied  in  the  plans  and  specifications 
attending  the  contract  to  do  public  lighting,  and  when  you  turn 
to  general  ordinance  42S5   you  will   find   an  ordinance,  passed  in 
1889,  applicable  to  all  electric  light  companies  doing  business,  in 
the  city  of  Cincinnati ;  prescribing  how  wires  shall  be  insulated  ; 
how  they  shall  be  strung  ;  how  poles  shall  be  erected  ;  and  regu- 
lating down  to  every  minutia  that  could  be  thought  of.     Those 
are  the  only  regulations  to  which  any  company  in  the  city  of  Cin- 
cinnati is  subjected  in  doing  business  here,  and   you  will  find, 
when  you  come  to  look  at  another  ordinance  to  which  I  now  call 
attention,  that  this  reference   has  been  deemed  sufficient  by  the 
Gas  Company,  which  Mr.  Warrington  represents  here.     On  the 
17th  day  of  November,  1893,  a  franchise  was  granted  to  the  Cin- 
cinnati Gas  Light  &  Coke  Company  to  do  an  electrical  business 
in  the  city  of  Cincinnati,  and  the  only  regulation  prescribed  is  the 
following  :     "  Agreeable  to  and  in  conformity  with  the  conditions 
and  provisions  of  general  ordinance  number  4285,  passed  October 
18th,  1889."     That  was  sufficient.     I  don't  cite  that  for  the  pur- 
pose of  criticising  it.     It  was  enough  to  provide  regulations  under 
which  those  rights  thereby  granted  should  be  enlarged  to  simply 
refer  to  ordinance  4285,  and  say  that  the  grant  so  made  was  sub- 
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ject  to  the  conditions  of  42S5.  Onr  ordinance  does  the  same 
thing.  If  onr  ordinance  is  invalid,  the  ordinance  of  the  Cincin- 
nati Gas  Light  &  Coke  Company  is  invalid.  But  they  are  not 
invalid  for  any  sneh  reason.  The  proposition  is  simply  born  of 
the  weakness  and  desperation  of  this  case. 

Now,  let   ns  take   tip   this  underground  system   and   exam- 
ine the   propositions   of  Mr.    Warrington.       In    the    first   place* 
he  denies  that   the  city  of  Cincinnati   has  power  now  to  grant 
an  underground  system  for  electrical  purposes,  and  then  cites  the 
general  statute  in  regard  to  subways,  and  contends  that  there  is 
by  legislative  enactment  a  policy  prescribed  with  respect  to  the 
city  of  Cincinnati.     I  will  come  to  that  in  a  moment.     Then  in 
the  next  place   he  points  out   that   after  electric  companies  for 
lighting  purposes  had  been  organized,  and  it  became  proper  to  do 
that  sort  of  business  in  Ohio,  a  statute  was  passed,  Section  3471-3, 
which  prescribes  how  they  shall  occupy  the  streets  of  the  cities 
throughout  the  state  of  Ohio,  and  it    refers   only    to    poles  and 
posts,  piers  and  abutments,   and   hence  he  says  only   overhead 
systems  could  have  been  intended.     Now,  it  is  true  that  the  city 
has  no  authority  except  that  which  it  gets  from  the  General  As- 
sembly, and  it  is  true  that  the  first  enactment   in  regard   to   this 
matter  was  a  provision  by  the  Legislature  for  the   overhead  sys- 
tem of  lighting.     That  was  made  by  the  section  to  which  Mr. 
Warrington  refers,  but  after  that  section  was  passed,  which  you 
will  find  in  Volume  83  of  Ohio  Laws,  at  the  very  next  session, 
the  General  Assemby  amended  an  act  already  in   force  in  regard 
to  telegraph  companies,  which  provided  they  might  occupy  the 
streets  of  the    municipalities  throughout  Ohio,  and   the   public 
highways  everywhere  in  the  state,  so  as  to  make  it  applicable   to 
electric  light  companies,  and  the  provision   of  that  statute  was, 
that  whenever  a  telegraph  company,  or  telephone  company,  to 
which  the  statute  was  made  to  apply,  or  electric  light   company, 
to  which  by  this  enactment  that  I  now  call  your  attention  to,  it 
was  made  to  apply  ;  whenever  an  electric  light  company,  there- 
fore, wanted  to  use  the  streets  of  a  municipality  it  should  be  the 
duty  of  the  electric  light  company  to  confer  with  the  municipal 
authorities,  and  if  possible,  agree  with  the  municipal   authorities 
as  to  the  mode  or  manner  in  which  the  streets  should  be  used. 
The  municipal  authorities  being  invested  with  full  power  and  au- 
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tliority  to  prescribe  any  mode  or  manner  that  the3'  might  see  fit 
to  prescribe,  provided  it  didn't  interfere  with  the  general  use  of 
the  streets  by  the  public,  and  under  that  duty  it  has  been  held 
ever  since  by  our  courts  and  by  our  Legislature  that  the  munici- 
pal authorities  had  a  right  to  say  it  should  be  an  overhead  or  an 
underground  system,  whichever  in  their  wisdom  they  saw  fit  to 
make  it.  They  were  given  full  power  to  say  what  the  mode  or 
manner  should  be,  and  if  they  could  not  agree,  as  to  the  mode  or 
manner  in  which  the  streets  of  the  municipality  should  be  used, 
with  the  company  applying,  then  it  was  the  duty  of  the  Probate 
Court,  on  application  to  it  by  the  company,  to  hear  all  the  par- 
ties, hear  their  testimony,  hear  their  argument,  and,  as  a  result 
of  it  all,  settle  the  difference  between  them  ;  purely  a  judicial 
power  which  the  court  was  called  upon  to  exercise,  as  is  now  well 
settled  by  the  decisions  in  our  state.  It  was  the  business,  there- 
fore, of  the  Probate  Court,  not  to  say  necessarily  that  you  shall 
string  your  wires  so  and  so  overhead,  but  if  you  see  fit  to  bury 
them  you  shall  lav  your  conduits  so  and  so  underground.  The 
court  was  vested  with  full  power  and  authority  in  that  respect. 
Now,  then,  later,  the  next  Legislature,  after  the  one  that  passed 
the  statute  to  which  Mr.  Warrington  has  referred,  passed  Sec- 
tion 3471^  ;  passed  it  on  the  26th  day  of  January,  1887,  by  which 
municipalities  were  clothed  with  authority  in  determining  the 
mode  of  use,  to  authorize  an  underground  system.  It  was  sub- 
sequent to  that  time  we  made  our  application  to  put  in  an  under- 
ground system  in  the  city  of  Cincinnati,  and  that  being  refused, 
we  went  to  the  Probate  Court,  and  the  Probate  Court  prescribed 
by  order  the  manner  in  which  we  might  use  the  streets  of  the 
city  of  Cincinnati. 

Mr.  Warrington  .  You  don't  claim  that  law  is  in  force 
now  ? 

Mr.  Forakkr  :  I  claim  that  law  was  in  force  then  without 
any  amendment.  You  say  there  never  was  any  authority  to 
grant  an  underground  system.  I  am  coming  to  the  law  that  is 
in  force  now,  and  the  law  that  is  in  force  now  reserves  all  the 
right,  authority  and  privilege  that  was  granted  by  this  authority 
when  it  was  in  force.  But,  before  I  come  to  that,  let  me  call 
your  attention  to  what  was  done   by  us.     The  next   thing  after 


the  passage  of  that,  and  after  the  grant  to  us  of  our  underground 
system,  we  went  to  work  and  expended  money.  Mr.  Warrington 
spent  a  good  deal  of  his  time  in  arguing  that  the  city  was  not 
estopped.  If  he  had  read  the  statute  he  would  not  have  made 
that  argument.  He  Would  have  understood  why  I  called  the  at- 
tention of  the  Board  to  the  fact  that  the  Edison  Company  had 
.spent  hundreds  of  thousands  of  dollars.  He  told  you  of  the  law 
in  regard  to  the  general  subway.  There  are  three  sections  re- 
ferred to.  The  last  law  I  referred  to  is  in  84  Ohio  Laws.  Be- 
tween the  passage  of  that  act  and  the  passage  of  this,  providing 
for  a  general  subway,  we  had  obtained  our  rights  here,  and  we 
had  laid  more  than  five  miles  within  six  months  after  we  got  our 
decree,  and  had  expended  this  money.  The  last  paragraph  in 
regard  to  the  subway  is:  "Provided  that  nothing  in  this  act 
contained  shall  be  construed  so  as  to  authorize  or  require  the 
placing  of  telegraph  or  telephone  wires  or  conductors  in  the  same 
conduit  or  conduits  with  electric  light,  power  or  railway  wires  or 
conductors,  or  so  as  to  prevent  the  granting  by  municipalities  of 
the  power  to  place  telephone  wires  or  conductors  in  a  separate 
conduit  in  the  streets,  to  be  constructed  for  that  purpose  ;  and 
provided  further,  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  conflict  with  any  orders  made  by  the  Probate  Court 
of  any  county  containing  a  city  of  the  first  grade  of  the  first 
class  for  maintaining  overhead  or  underground  wires  or  conduits 
for  furnishing  electric  light,  heat  or  power  where  investments  are 
made  on  the  faith  of  the  same,  and  all  such  orders  of  the  court 
shall  be  valid  and  binding  upon  all  parties  thereto,  and  their  suc- 
cessors and  assigns." 

Now,  first,  if  the  Legislature  had  not  authorized  an  under 
ground  system  in  this  act  found  in  84  Ohio  Laws,  when  they  con- 
ferred upon  municipalities  and  the  Probate  Court  the  right  to 
prescribe  the  mode  and  use  ;  if  they  had  not  thereby  authorized 
an  underground  system,  if  the  court  saw  fit  to  make  it  under- 
ground instead  of  overhead,  clearly  they  authorized  it  when,  by  this 
enactment,  they  excluded  from  the  operation  of  the  subway  law — 
or,  rather,  stipulated  that  underground  as  well  as  overhead  systems 
that  had  been  theretofore  authorized  by  the  court  in  any  county 
having  a  city  of  the  first  grade  of  the  first  class,  having  reference 
to  this  company  alone,  should  not  be  disturbed,  on  simply  one  con- 
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dition,  and  that  was  that  there  had  been  expenditures  made  pur- 
suant to  the  right  so  conferred.  I  was  referring  a  while  ago  to 
the  expenditures  we  had  made,  before  this  enactment,  to  show 
that  we  were  within  the  reservation.  Now,  in  the  first  place,  as 
to  the  power  of  the  city  to  grant  an  underground  system,  it  was 
was  clearly  conferred  when  the  Legislature  said  if  the  municipal- 
ities failed  to  agree  the  Probate  Court  might  prescribe  the  mode 
or  manner  of  use,  and  let  it  be  what  it  might,  so  that  it  didn't 
interfere  with  the  traveling  public  ;  that  was  a  conference  of  a 
right  to  grant  an  underground  system  without  any  question,  be- 
cause it  was  left  entirely  within  the  court's  discretion,  and  the 
Legislature  so  interpreted  it,  and  the  court  so  interperted  it. 
The  court  passed  upon  this,  and  this  decision  of  the  Probate 
Court,  that  it  had  jurisdiction  to  pass  upon  that  question  was  ap- 
pealed from  the  Common  Pleas  Court,  and  never  prosecuted 
further  by  the  other  side,  so  that  judgment  became  final ;  and  it 
is  just  as  binding  on  everybody  in  Cincinnati  and  Hamilton 
county,  where  that  court  has  jurisdiction,  as  though  it  were  a  de- 
cision by  the  Supreme  Court  of  the  state.  It,  therefore,  it  could 
be  contended,  as  Mr.  Warrington  says,  that  the  Legislature 
intended  to  prescribe  a  policy  that  should  be  pursued  in  Hamil- 
ton county,  we  are  exempted  from  it,  and  in  the  exemption  of 
our  eompan}r  from  it  the  Legislature  makes  it  perfectly  clear  we 
were  entitled  to  an  underground  system,  which  we  had  obtained 
by  a  judgment  of  the  court. 

But,  gentlemen,  when  you  come  to  read  this  statute,  you 
will  see  that  the  Legislature  didn't  intend  to  do  anything  more 
than  authorize  the  city  of  Cincinnati  to  build  a  common  subway, 
if  it  saw  fit  to,  or,  if  it  didn't  want  to  do  so,  to  contract  with 
somebody  to  do  it,  on  terms  and  conditions  prescribed.  It  does 
not  say  there  shall  be  a  common  subway.  It  does  not  say  the 
city  shall  do  this,  that  or  the  other  thing.  The  city  may,  if  the 
city  sees  fit  to.  If  the  city  does  not  see  fit  to,  it  does  not  have 
to,  and  the  city  has  not  seen  fit  to,  and  unless  somebody  comes 
along  with  a  proposition  to  build  a  common  subway,  the  statute 
has  no  application  whatever,  and  when  that  somebody  does  come 
the  city  can  take  action  if  it  wants  to.  There  is  no  compulsion 
about  it.  The  city  is  not  compelled  to  have  a  subway.  The  city  has 
authority  to  have  it  if  it  wants  it ;  and  when  this  statute  was  passed, 
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the  matter  was  taken  up  and  considered  by  the  municipal  authorities 
of  that  day,  as  I  recollect,  and  they  declared  and  decided  they 
didn't  want  to  avail  themselves  of  the  provisions  of  this  statute. 
You  will  observe  to  begin  with,  that  it  exempts  from  require- 
ment to  go  into  that  common  subway,  telephone  wires  and  tele 
graph  wires,  and  street  railroad  wires,  and  all  wires  that  are  al- 
ready underground.  There  was  nothing  left  except  a  few  elec- 
tric light  companies  doing  business  here  in  addition  to  our  own, 
and  there  was  not  any  necessity  of  building  a  common  subway 
to  accomodate  those. 

Another  reason  why  the  city  didn't  see  fit  to  do  it  was,  in 
all  these  ordinances,  the  provision  of  4285  is  repeated  by  refer- 
ence to  it,  general  in  most  instances,  and  specific  in  some  in- 
stances. The  right  is  reserved  to  this  board  to  at  any  time  order 
the  wires  of  any  of  these  companies  underground  ;  require  them 
to  put  them  underground.  But  there  was  another  reason  why 
our  company  could  not  have  been  required  at  that  time,  and 
could  not  be  required  now,  to  go  into  any  kind  of  common  sub- 
way that  anybody  has  ever  yet  constructed.  I  don' t  know  whether 
you  are  familiar  with  the  Edison  underground  conduit  or  not. 
Mr.  Warrington  says,  our  Probate  Court  decree  provides  for  the 
Edison  low  pressure,  three  wire  system  ;  and  so  it  does.  The  low 
pressure  system  is  laid  in  a  conduit  of  Mr.  Edison's  invention, 
which  is  peculiar.  Three  wires  are  twisted  together  and  put 
through  an  iron  tube,  filled  with  material  that  solidifies  it,  and  it 
has  a  bulk  which  could  not  go  into  any  of  the  ordinary  under- 
ground conduits  such  as  have  been  laid  in  the  city  ;  and  it  never 
was  intended  by  the  Legislature  of  Ohio  that  it  should  go,  because, 
as  I  pointed  out,  the  requirement  to  go  into  a  subway  in  the 
event  of  having  one,  we  are  exempted  from.  It  does  not  apply 
to  us.  „ 

Mr.  Warrington  tells  us  now  that  this  authority  that  was  con- 
ferred upon  the  Probate  Court  to  grant  us  this  decree  has  been 
revoked,  and  so  it  has  been.  It  was  revoked  by  Section  347 la, 
as  amended.  I  read  that  to  you  a  while  ago.  The  Legislature 
simply  amended  that  section.  Now,  when  they  took  away  from 
the  Probate  Court  this  authority,  they  made  this  provision,  that 
as  to  all  laying  of  wires  underground  or  stringing  overhead  there- 
after, after  the  date  of  the  passage  of  this  act,  the  Probate  Court 
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should  have  no  authority,  and  that  such  work  should  be  done 
thereafter  only  with  the  consent  of  the  municipality,  and  then 
they  proceed  to  exempt  this  particular  company  without  naming 
it,  but  in  language  that  was  intended  to  apply  to  it,  from  the 
operation  of  that  statute. 

As  I  said  in  the  opening,  we  are  of  the  opinion  that  we  now 
have  all  the  rights  and  all  the  authority  that  we  will  have  when 
these  ordinances  shall  have  been  passed,  and  shall  become  effec- 
tive ;  and  it  was  quite  a  surprise  to  us  when  a  question  was 
raised  as  to  our  right  to  go  with  the  overhead  system  into  an- 
nexed territory,  or  our  right  to  lay  additional  conduits  in  the 
underground  system  ;  but  the  question  was  raised  and  doubt  was 
created,  and  because  of  the  doubt,  and  not  because  you  didn't 
want  us  to  enjoy  the  right,  but  because  of  the  doubt,  you  said, 
we  will  not  grant  this  permit  until  this  doubt  is  cleared  up. 
There  are  two  ways  to  do  that.  One  is  to  go  into  court  and  stay 
there  for  three  or  four  years.  That  is  very  hard  on  the  company 
and  the  community  that  wants  the  benefit  of  the  business  we  do. 
Another  way  is  to  "  cut  across  lots"  by  having  that  doubt  re- 
moved, if  there  is  any.  Now,  these  ordinances  have  been  so 
drawn  as  to  remove  any  doubt  as  to  our  right  to  go  into  annexed 
territory,  our  right  is  not  in  any  other  way  enlarged  ;  and  when 
you  come  to  the  underground  system,  it  is  precisely  the  same  as 
to  that.  This  ordinance  is  very  explicit  about  it.  Mr.  Ampt 
calls  to  your  attention  that  there  is  a  long  recital  here,  which  is 
not  a  part  of  the  enactment.  It  is  made  a  part  by  a  reference  to 
the  recital  in  the  enactiug  clause.  And  to  remove  all  doubt  as  to 
our  right  under  that  Probate  Court  decree,  we  are  granted  the 
right,  according  to  the  mode  and  manner  prescribed  by  that  de- 
cree. Now,  can  anybody  earnestly  and  honestly  contend  that 
we  are  enlarging  our  right  when  we  expressly  say  we  are  simply 
conforming  to  the  mode  and  manner,  terms  and  coudittons  of  the 
original  ordinance  and  decree. 

If  Your  Honors  please,  there  is  no  "brigand  behind  the 
bush,"  nothing  secret ;  we  are  simply  in  this  city  doing  business. 
We  are  trying  not  to  interfere  with  anybody  else  except  as  our 
business,  legitimately  carried  on,  may  compete  with  other  people. 
We  have  never,  in  the  ten  years  we  have  been  operating,  stood 
up  here,  in  court,  or  anywhere  else,  to  say  aught  against  the  ex- 
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tension  of  the  rights  of  our  competitor  in  business,  although  there 
have  been  many  times  when  we  might  have  interposed  legitimate 
objections.  I  will  instance  one  case  occurring  recently,  when 
this  city  purchased  from  the  Gas  Company,  without  following 
the  requirements  of  the  statute  as  to  competitive  bidding,  Wels- 
bach  burners  for  Clifton  and  Avondale,  in  amounts  larger  in  the 
aggregate  than  five  hundred  dollars.  I  say  Welsbach  burners, 
and  some  of  them  are,  but  I  call  attention  now  to  the  fact  that 
many  lamps  and  burners  that  have  been  furnished  this  city  as 
Welsbach  are  not  such  in  fact,  and  this  I  stand  ready  to  make 
plain  and  establish  at  the  proper  time.  We  have  been  content  to 
prosecute  our  own  rights,  and  let  others  get  whatever  rights  they 
could,  but  notwithstanding  that  we  are  constantly  opposed  and 
are  now  met  with  all  these  objections  again,  just  as  every  time  we 
have  undertaken  to  take  a  step  forward  in  all  these  ten  years,  we 
have  been  met  in  the  Court  House,  and  outside  of  the  Court  House, 
with  opposition  of  one  kind  and  another.  We  think  it  is  to  the 
interest  of  the  people  of  Cincinnati  to  have  competition  in  electric 
light.  We  have  faith  in  the  electric  lighting  business  and  in 
electric  light.  We  don't  believe  it  is  a  fad  ;  we  don't  believe  it 
makes  sore  eyes.  We  believe  it  advances  the  city,  and  contributes 
to  the  prosperity  of  the  city,  and  it  is  time  something  was  con- 
tributing to  it  beyond  what  has  been  contributed.  We  simply 
want  the  rights  that  have  been  granted  to  us  ;  that  we  have  here- 
tofore fairly  acquired,  in  order  that  we  may  enjoy  them,  and  we 
don't  care  how  many  rights  you  give  to  other  people.  If  we  can 
not  compete  we  will  not  complain. 

Now,  when  you  come  to  examine  this  ordinance  you  will  find 
it  does  nothing  more  than  confirm  the  Probate  Court  franchise. 
We  want  you  to  give  it  to  us  so  we  may  have  the  benefit  of  it 
now  ;  so  we  may  not  have  to  wait  until  next  year,  or  the  year 
after,  before  we  can  lay  additional  conduits  ;  and  you  will  find  it 
not  only  confirms  to  us  our  rights,  but  you  will  find  that  the  city's 
interests  are  well  guarded  by  the  terms  and  conditions  of  this 
Probate  Court  franchise.  Theodore  Horstman  was  the  City  So- 
licitor then,  and  what  he  didn't  think  of,  Mr.  Warrington  made 
him  think  of,  and  so  they  put  into  this  Probate  Court  decree 
every  sort  of  limitation  and  restriction  upon  us  that  Judge  Goebel 
would  countenance.     Step  by  step  we  have  had  to  proceed  under 
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the  supervision  of  this  Board  and  other  authorities,  and  so  here, 
our  right,  if  confirmed  to  us,  is  subject  to  the  exercise  of  your 
supervision  and  that  of  other  municipal  officials  ;  we  are  at  every 
step  subject  to  the  authorities  of  the  municipality,  and  can  not 
take  anybody  by  the  throat,  as  Mr.  Ampt  sa}\s.  The  clash  comes 
because  we  don't  propose  to  let  anybody  else  take  us  by  the 
throat.     That  is  a  thing  we  want  understood. 

Now,  the  argument  of  Mr.  Ampt  in  regard  to  the  under- 
ground conduit  system,  that  the  whole  thing  was  illegal,  if  I  have 
spoken  to  any  purpose,  I  have  answered  while  I  was  answering 
Mr.  Warrington.  Mr.  Warrington  spoke  about  having  aban- 
doned this  right.  Since  the  minute  we  started  our  plant  ten 
years  ago  until  now,  there  has  never  been  an  abandonment  for  a 
single  moment.  This  system  has  been  constantly  in  use  from 
then  until  now,  and  not  only  have  we  been  constantly  using  it, 
but  constantly  adding  to  it,  not  so  rapidly  since  1892,  because  we 
had  the  city  lighting  to  do,  and  had  the  overhead  system,  ac- 
cording to  which  we  were  making  extensions,  but  year  by  year 
making  additions,  and  now  we  have  come  to  a  place  with  a  greatly 
enlarged  business,  where  we  want  to  have  storage  batteries,  and 
we  have  put  up  a  building  opposite  the  Custom  House,  which  is 
a  credit  to  Cincinnati,  and  we  have  made  provision  in  that  for  a 
storage  battery  that  cost  us  one  hundred  and  thirty  thousand  dol- 
lars. Nobody  else  has  furnished  any  such  thing  for  Cincinnati. 
We  have  it  on  the,cars  at  the  depot  and  want  to  know  where  to 
place  it.  We  are  doing  this  for  the  good  and  for  the  credit  of  the 
city  as  well  as  for  ourselves,  and  all  we  ask  of  you  is  to  speedily, 
and  without  undue  delay,  take  this  matter  up,  and  give  it  your 
careful  consideration,  and  tell  us  what  we  can  depend  upon.  We 
want  only  our  rights,  and  don't  want  any  favor.  We  want  sim- 
ply that  which  is  justly  due  us.  In  giving  us  that,  there  is  noth- 
ing whatever,  as  I  said  a  while  ago,  inconsistent  with  the  action 
you  have  already  taken.  You  took  that  action  because  a  doubt 
was  raised,  and  the  Corporation  Counsel  agreed  with  you  that 
there  was  room  for  doubt,  and  thought  it  important  that  you  should 
refuse  us  permits,  until  that  doubt  could  be  removed.  This  re- 
moves the  doubt.  It  is  not  necessary  to  go  to  court  to  remove  it. 
Now,  if  that  denial  was  not  because  you  didn't  want  us  to  have 
the  right,  but  because  you  had  a  doubt,  if  you  are  willing,  free 
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from  doubt,  that  we  should  have  the  right,  then  pass  this,  and 
we  will  go  ahead,  without  any  further  trouble,  to  do  our  business 
under  the  supervision  of  this  Board,  and  all  will  redound  to  the 
benefit  of  the  city. 

Thanking  the  Board  for  giving  me  this  early  hearing,  and 
thanking  you  for  the  attention  you  have  given,  and  requesting 
an  early  disposition  of  the  matter,  I  submit  the  question. 
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